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Cases  ott  ©Sancetg  Procelrure, 

DBOIDKD  BT 

SIR  JOHN  STUART,  Vicb-Cha»obllor: 

OOMMBNCINO    PAOM 

HILAEY  TERBl,  16  VICT. 

>  1863. 

Re  CoLQUHOUH,  a  Solicitor.  jp^,  X2^ 

THIS  was  a  petition  by  the  assignees  in  bankraptcj  of  a  soli-  a  tolicitor, 
citor  named  Colquhoun,  and  it  prayed  that  it  might  be  referred  ^^^£*Jf* 
bock  to  tlid  Taxing  Master  to  review  his  taxation  of  a  bill  of  fimr  defendanti 
coBtB  in  a  certain  suit  in  which  a  gentleman  named  Ford  (with  ^^^^^i^^J,,^ 
otfaen)  was  a  defendant^  by  whom  Mr.  Ck)Iqnhoim  had  been  ingbankrapt^ 
empbyedwaoUcitor.  ISd^^^ 

Mr.  Colqnhoon  was  retained  by  Dr.  Ford  in  1844|  and  oon-  deliTerod  to 
tinned,  as  his  solicitor,  to  conduct  the  defence  of  the  suit  from  ^^^{^f  i,"^ 
that  time  until  1851,  when,  on  his  bankruptcy,  he  was  removed,  for  the  ozdinuy 
Ihuing  the  period  of  his  employment  by  Dr.  Ford,  Mr.  Colqu-  uj^^j^^^on, 
honn  acted  also  on  behalf  of  three  other  defendants,  Burcham,  the  Taxing 
Barefooti  an<i  Merely,  who  were  the  other  defendants  in  the  JJ^^ijJ^Sw^ 
aune  acdt;  he  was  the  only  solicitor  employed  for  the  defence,  defendant  only 
Mid  entered  appearances,  put  in  their  answers,  and  transacted  ^^'^JIq^ 
the  ordinary  business  incidental  to  the  defence  of  a  suit  in  coatoofioit 

Upon  Mr.  Colquhoun's  bankruptcy,  in  1851,  his  assignees  ticewuBowell 
mad*  out  and  deHvered  to  Dr.  Foni  a  bill  of  the  costs  due  to  his  Jhj|^^,^* 
estate^  amounting  to  \\2L  12«.,  for  the  professional  services  ren-  the  law  of  the 
^enA.  by  Mr.  Golquhoun  in  his  capacity  of  solicitor.  The  bill 
contained  some  few  items  for  services  performed  on  behalf  of  the 
other  defendants,  not  immediately  connected  with  the  common 
defence  of  the  suit ;  but,  for  the  most  part,  the  charges  were  the 
same  that  would  have  been  made  against  a  single  defendant,  except 

▼OK  I.  [  b  ]  s.  o. 


Court. 
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1863.  where  the  disbarsements  at  the  public  offices  were  increased  by 
^  y  ^  reason  of  the  number  of  the  defendants. 
Cowiraouw.  ^  ^^  ^^^  of  June,  1852,  Dr.  Ford  obtained,  at  the  RoUa, 
the  common  order  to  tax,  and,  upon  the  29th  of  June,  1 852,  the 
bill  was  taxed  at  iSl.  Id.;  and  being  thereby  reduced  by  more 
than  one-sixth,  the  costs  of  the  reference  were  taxed  as  against 
the  petitioners,  leaving  a  balance  due  from  Dr.  Ford  of  a  sum  of 
39^.  6«.  lOd:  out  of  the  original  bill  of  112^.  12^. 

The  principle  upon  which  the  Taxing  Master  reduced  the  bill 
was,  that  Dr.  Ford,  being  one  of  several  defendants  represented 
by  the  same  soKcitor,  was  bound  to  pay  only  a  proportional  part 
of  the  general  costs  of  suit. 

The  petition  contained  the  following  allegation: — 

**  That  the  said  bill  of  fees  and  disbursements  has  been  taxed 
by  Mr.  Baines,  the  Taxing  Master  in  rotation ;  and  your  peti- 
tioners submit,  that  the  said  taxation  has  been  made  upon  an 
erroneous  principle,  inasmuch  as  the  said  Taxing  Master  has 
allowed  as  against  the  said  Qeorge  Ford  only  proportions  of  the 
charges  for  the  ordinary  costs  of  suit  (which  are  common  to  all 
the  defendants)  according  to  the  number  of  defendants,  includ- 
ing the  said  Qeorge  Ford,  which  the  said  James  Colquhoun  had 
f  from  time  to  time  as  clients  in  the  said  cause,  viz.,  when  he  the 

said  JamesOolquhoun  had  two  clients,  the  said  Taxing  Master  has 
allowed  only  one-half  of  such  ordinary  costs  of  suit ;  and  when  he 
the  said  James  Colquhoun  had  four  clients,  then  the  said  Tax- 
ing Master  has  allowed  only  one-fourth  of  such  ordinary  costs 
as  against  the  said  Qeorge  Ford :  whereas  your  petitioners  sub- 
mit^ that  each  and  every  of  the  said  cHents  was,  as  between  such 
dient  and  the  said  James  Colquhoun,  liable  to  pay  to  him  (the 
said  J.  C)  the  full  ordinary  costs  of  suit,  when  the  same  were 
not  increased  by  reason  of  the  step  being  taken  on  behalf  of 
more  than  one  defendant.** 

Mr.  J.  Russell  and  Mr.  ffidop  Clarke  for  the  petitioners. — 
The  Taxing  Master  had  confounded  the  taxation  of  costs  paid 
out  of  a  fund  in  Court  with  costs  arisrog  upon  a  legal  right.  If 
Mr.  Colquhoun  had  been  allowed  to  proceed  at  law,  he  could 
have  recovered  the  whole  oi'dinary  costs  of  suit  against  Dr. 
Ford,  and  it  never  was  the  intention  of  the  Act  to  deprive  a 
solicitor  of  that  right. 

The  hardship  is  extreme,  because,  in  some  instances,  the  dis- 
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bonements  are  increased  by  an  increase  in  the  number  of  the         186^, 
defendanta,  while  the  allowance  of  costs  is  reduced.     Thus  the       ''     v     ^ 
fee  on  entering  an  appearance  for  one  defendant  is  7«.,  for  four    Colqubouh 
defendantB,  lis,;  whereas  the  Taxing  Master,  as  against  Dr. 
Ford,  has  allowed  here  a  disbursement  for  entering  an  appear- 
ance for  the  four  defendants  no  more  than  one-fourth,  or  Ss,  6dL 
The  practical  result  of  adopting  this  principle  must  be,  that  no 
solicitor   retained  by  one  solvent  client  will  act  for    others, 
becaoae  by  so  doing  he  may  prejudice  his  right  to  the  ordinary 
costs  of  suit  against  that  one.     In  such  a  case,  therefore,  eyery 
defendant  must  appear  by  a  separate  solicitor. 

Mr.  Gkua$  and  Mr.  J,  HaU  appeared  contra;  but  were  not 
called  on. 

The  Vigi-Chakgellob. — ^There  is  no  evidence  to  shew  whe- 
ther Mr.  Colquhoun  reoeiTed  a  joint  or  separate  retainer  from 
tbedefendant& 

I  have  seen  two  of  the  Taxing  Masters  with  a  view  to  the 
<ificiflion  of  this  question;  and  I  find,  that  the  practice,  accord- 
u^  to  which  the  taxation  has  been  made  in  this  case,  la  ao  well 
settled  as  to  have  become  the  law  of  the  Courts  and,  therefore, 
I  am  not  at  liberty  to  alter  it. 

lam  satisfied  that  the  Taxing  Master  hasaoted  on  what  is  the 
settled  practice  to  which  I  have  referred.  But  my  impressionis, 
that  it  may  and  frequently  must  deprive  a  solicitor  of  a  fiur 
'emoneratiQn  for  his  professional  services.  I  am  not  satisfied, 
that^  if  the  petitioners  had  proceeded  at  law  against  Dr.  Ford 
they  might  not  have  recovered  the  whole  amount  of  their  claim. 
Howerer  much  I  may  regret  the  existing  practice,  I  have  no 
*<tthori1y  to  alter  it 

Petition  dismissed,  without  costs. 
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Jan,  22fk2.  I^  ^HE  Sheffield  and  Botherham  Kailwat  Company. 
The  ConTey-  THIS  petition  was  presented  on  behalf  of  George  Edward  Cop- 
BeThaviiiK^r-  ^®y»  *^  infant,  and  it  asked  that  a  sum  of  450Z.  paid  into  Court 
tified  that  the  by  the  Bailway  Company  as  the  price  of  certain  land  taken  by 
plraed  pu^"*^  ^®  Company,  of  which  the  infimt  was  tenant  in  tail,  might  be 
chase  of  laud,  inTCsted  in  the  purchase  of  two  cottages  and  two  pieces  of  free- 
'g<!^°'^e°o1'l'oldlaad. 

sixty  years.  Upon  the  22nd  of  December,  1852,  it  was  referred  to  the 

hddLff  <me  "     Conveyancing  Counsel  of  the  Court,  to  ascertain  whether  the 
and  the  piu^      purchase  was  a  safe  and  proper  one ;  and  on  the  1 1th  of  January, 
^i^^tSe^     1®^3»  Mr..Brorffe  certified,  that  to  one  parcel  of  the  land  a  title 
respects  de-       not  quite  forty  years,  and  to  the  other  a  title  not  quite  forty- 
for  the  benefit  s®*^^^  years,  could  be  made ;  but  that,  though  not  a  good  title 
of  an  in&nt,      of  sixty  years,  it  was  a  probably  substantially  safe  holding  title, 
tioned  by  the         ^  appeared  on  the  petition  that  the  proposed  purchase  con- 
Court,  sisted  of  cottages  and  land  contiguous  to  Netherby  Hall,  near 
Donoaster,  the  mansion-house  and  grounds  of  the  infuit ;  that 
the  infant's  father  had  intended,  before  his  deaUi,  to  purchase 
the  same  property;  and  that,  if  the  purchase  were  not  sano- 
tioned  by  the  Court,  the  vendor  was  about  to  convert  the  cot- 
tages into  a  model  lodging  house,  which  would  be  detrimental 
to  the  infant's  estate. 

Mr.  PrendergMt  appeared  on  the  petition. 

The  Yice-Chancellob. — If  the  property  were  advertised  for 
sale,  it  would  probably  be  a  condition  of  sale  that  a  good  hold- 
ing title  only  could  be  made.  I  think  the  investment  a  safe 
one,  and  beneficial  for  the  infant. 
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Re  The  Tbustee  Relief  Act  (10  &  11  Vict.  c.  96)  and  p^  ^^^ 

Wright's  Settlement. 

BT  the  will  of  her  father,  dated  in  1800,  Mrs.  Henrietta  Maria  Some  portion 
Wri^t  became  entitled  to  one  equal  third  part  of  certain  real  funj^^^ble 
estate,  ofwhichthetestatorhadbeen  seised  in  fee.  Some  time  prior  byiiiBtal- 
to  May,  1847,  a  contract  had  been  entered  into  between  the  ^^^by'the 
parties  beneficially  interested  under  the  will  and  Messrs.  Thomas  trustee  into 
and  Isaac  Badger  for  the  sale  of  the  whole  estate,  for  a  sum  of  ^^^''^toe '^ 
10,0002.,  to  be  paid  by  instalments  of  4002.  each,  on  the  24th  ReUef  Act 
of  June  and  25th  of  December  in  each  year,  the  last  instabnent  S^^j^g" 
bemg  payable  on  the  24th  of  June,  1860.     fiy  an  indenture  of  payment  of 
settlement,  dated  the  10th  of  May,  1847,  reciting  the  contract  ^lid^^bt 
for  sale,  Mrs.  Wrigkt  assigned  to  Charles  Wright  her  one-third  tnutee  was 
sharo  in  ibe  unpaid  purchase  money  of  10,0002.  agreed  to  be  Jb^^f'JJS^^f 
paid  to  her,  and  aU  the  half-yearly  instalments  of  1332.  6tf.  8<i  atalmenta 
aecured  to  her  by  such  contract,  upon  trust,  as  to  five-eighth  Sjj^jjj™**^ 
parts  thereof  to  pay  the  same  to  her  the  said  Henrietta  Maria  should  receive 
Wright,  and  as  to  the  remaining  three-eighth  parts,  in  trust  for  ^gg^i  qu^  * 
her  daughter  Emily  Eliza,  the  wife  of  Andrew  Shey,  for  life,  trust,  whose 
for  her  separate  use,  without  power  of  anticipation,  and  after         ^^        ' 
her  decease  to  Andrew  Shey  for  life,  and  after  the  death  of 
tibe  Burrivor  of  them,  in  trust  for  the  children  of  her  said 
daughter,  or  for  such  of  them  as  the  husband  and  wife  jointly 
or  the  survivor  of  them  should  appoint,  and  in  defiiult  of  ap- 
pointmrait  to  such  diildren  as  should  be  living  at  the  decease 
of  the  survivor  of  the  husband  and  wife,  with  a  direction  that 
the  diares  of  such  as  were  under  twenty-one  should  be  applied 
wholly  or  partially,  at  the  discretion  of  the  trustees,  for  their 
maintenance  and  advancement. 

Emfly  Eliza  Shey  died  on  the  19th  of  December,  1848, 
leaving  three  daughters,  the  present  petitioners,  her  surviving. 

On  the  28th  of  January,  1852,  John  Andrew  Shey  died, 
having  by  his  will,  in  execution  of  the  power  in  the  settlement, 
appointed  the  three-eighth  shares  settled  by  Mrs.  Wright  to  all 
or  such  of  his  three  daughters  who  remained  unmarried,  in 
equal  shares,  the  share  of  those  under  twenty-one  to  be  paid  to 
his  executors  for  their  maintenance. 

Of  the  three  daughters,  at  the  date  of  the  petition,  one  was 
an  infimt 

[c3] 
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1863.  Upon  the  25th  of  April,  1849,  CharleB  Wright  the  trostee 

^    2f^       died,  and  a  new  trostee  was  appointed,  who  however  was  afler- 


WRiaHT*B      wards  removed;  and  on  the  27th  of  June,  1850,  Mr.  Clarke  ^ 
Settlkiokt.    appointed  trustee. 

Upon  the  24tk  of  June  and  25th  of  December,  1852,  two 
instalments  of  the  purchase  money  became  due  ;  of  which  two 
three-eighth  shares  were  paid  to  the  trustee  Clarke,  upon  the 
trusts  of  the  settlement,  and  were  afterwards  paid  into  Court 
by  him  under  the  Trustee  Belief  Act 

This  petition  was  shortly  afterwards  presented  by  the  execu- 
tors of  John  Andrew  Shey  and  the  three  children  as  coplaintiflb 
(the  infant  by  her  next  Mend),  for  the  payment  of  the  fund 
which  had  been  paid  into  Court 

The  petition  also  prayed,  that,  in  order  to  save  the  expense 
that  would  be  occasioned  by  the  payment  into  Court  imder  the 
Act  of  each  three-eighth  share  of  the  future  instalments  of  the 
unpaid  purchase  money  as  it  became  due,  such  future  half- 
yearly  three-eighth  shares  might  be  declared  payable  to  the 
petitioners  according  to  their  rights  imder  the  wilL 

Mr.  Sehoyn  speared  for  the  petition. 

Mr.  Bctealgette,  for  the  trustee,  submitted  that  the  Court  had 
no  jurisdiction  to  deal  with  the  accruing  payments,  which  were 
not  in  Court 

The  Yice-Chancellob. — ^If  this  were  a  bill,  there  could  be 
no  doubt  of  my  jurisdiction  over  the  fund.  As  the  case  stands, 
the  trustee  has  paid  into  Court  the  only  sum  which  has  yet 
reached  his  hands,  and  the  reason  why  the  whole  has  not  been 
paid  is  because  it  is  not  yet  due.  It  would  be  a  cruel  thing 
to  throw  upon  this  small  estate  the  expense  of  repeated  appli- 
cations to  this  Court  in  order  to  obtain  payment  of  each  half- 
yearly  instalment  Inasmuch,  theitefore,  as  the  trustee  has 
thought  proper  to  avail  himself  of  the  Act,  and  being  now 
before  me,  I  Uiink  I  have  jurisdiction  to  declare  the  rights  of 
the  petitioners,  and  also  to  direct  that  the  trustee  shall  pay  the 
accruing  shares  according  to  the  rights  so  declared.  My  order 
will  afford  ample  indemnity  to  the  trustee  for  mftVing  the 
payments. 


Court. 
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GOODALL  V.   SkKBBAIT.  p^^  j^M. 

Mb.  RASCS  moved  for  an  order,  under  the  52nd  section  of  the  The  order  to 
15  A  16  Vict  c.  86,  to  revive  the  aiiit,  and  that  the  plaintiff  ^^^Jgodt^ 
might  be  at  liberty  to  carry  on  the  proceedings  against  the  tion  of  the  16 
defendant  &l«Vict.o. 

The  original  claim  was  filed  by  the  plaintiff  and  his  wife  for  but  where      ' 

the  administration  of  an  intestate's  estata     A  supplemental  "oy^l^ng  he- 
.....              _               ,/»,,,              ,,        .          ,  y<ma  the  order 
daim  had  been  subsequently  filed,  and,   on  the  hearing,  the  to  revive  it  re- 
Court  made  the  usual  administration  decree  in  both  claims.  ^^"^  there 
nn  must  be  a  epe- 
The  wife  had  died  subsequently  to  the  date  of  the  decree,  and  cial  applio*- 

letters  of  administration  of  her  estate  were  granted  to  the  |i^^ J^  ^^ 

plaintiff     Upon  application  being  made  under  the  52nd  section 

of  the  Act^  the  B^istrar  refased  to  draw  up  the  order,  upon 

the  ground  that  the  application  for  the  order  to  revive  cmd 

cany  on  the  proceedings  ought  to  be  mentioned  to  the  Court. 

In  the  case  of  Martin  v.  Eadhw  (9  Hare,  App.  liL),  Vice- 

Cfaanoellor  Turner ^  in  a  similar  case,  had  intimated  an  opinion, 

l^t,  where  more  is  asked  than  the  order  to  revive,  the  appKca- 

tion  ought  to  be  made  to  the  Court 

The  Yicb-Chancellob. — ^There  appears  to  me  to  be  some 
mifloonc^tion  on  the  subject  of  applications  under  the  52nd 
section.  The  statute  expressly  declares  that  the  orders  made 
uider  that  section  shall  be  orders  of  course.  If  the  order 
which  is  sought  is  not  of  course,  it  does  not  fall  within  that 
section. 

It  has  been  already  decided  in  the  case  cited,  that,  where 
anything  beyond  the  mere  order  to  revive  is  wanted,  there  must 
be  a  special  application  to  the  Court  (a). 

(0)  See  Lowe  v.  WaUon,  ante,  Vol.  1,  p.  128. 
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FA,  21<r  dEr 
22ful 
The  Court  re- 
fused, ander 
the  proTifnona 
ofthel5&16 
Vict.  c.  86,  8. 
54,  to  giTO 
special  direc- 
tions that  en- 
tries in  part- 
nership books 
might  be  tak- 
en as  primA 
facie  evidence 
in  a  suit  be- 
tween part- 
ners. 


LoDOBv.  Pbigeulbd. 

Mb.  JAMES  and  Mr.  Sdwyn  appeared  for  the  defendant,  in 
support  of  a  motion,  that,  in  taking  the  aoconnts  directed  hj 
the  decree  on  July  23,  1851,  of  the  dealings  and  transactions 
between  Adam  Lodge  the  testator  in  the  pleadings  named  and 
the  defendants  Richard  Williams  Prichard  and  William  Rush- 
ton  Coulbom,  and  in  making  the  inquiries  as  to  what  the  part- 
nership consisted  of  at  the  time  of  the  death  of  the  testator,  and 
what  was  the  share  and  interest  of  the  testator  therein,  the 
several  partnership  books  of  account,  in  which  the  accounts  of 
the  said  dealings  and  transactions  had  been  kept  (viz.  the  "  cash 
book,"  "waste  book,"  and  "ledger,"  used  in  keeping  the  part- 
nership accounts  between  the  testator  and  the  defendants 
Richard  Williams  Prichard  and  William  Rushton  Coulbom) 
might  be  taken  as  primi  fiune  evidence  of  the  truth  of  the  mat- 
ters therein  contained. 

In  support  of  this  motion  the  defendant  William  Rushton 
Coulbom  deposed,  that,  for  several  years  prior  to  the  1st  of  Jan- 
uary, 1837,  the  testator  had  carried  on  business  in  Liverpool  as 
a  shipowner  and  general  merchant,  in  partnership  with  the 
defendant  R  W.  Prichard  and  the  deponent ;  but  that,  during 
such  period,  the  testator  was  interested  in  the  ships  only  as  a 
pai-t  owner  thereof,  and  had  no  interest  in  the  general  business ; 
that,  in  the  month  of  January,  1837,  it  was  arranged  that  the 
deponent  should  also  be  admitted  as  a  partner  in  the  general 
business  from  the  1st  of  January,  1837  >  that  the  last-mentioned 
|>artnership  was  determined  by  the  death  of  the  testator  on  the 
5th  of  April,  1847 ,  that,  within  a  month  after  the  death  of  the 
testator,  and  at  an  interview  which  the  deponent  had  with  the 
plaintiff  and  John  Lodge  Eilerton,  one  of  the  defendants,  respect- 
ing the  testator's  affairs,  the  deponent  suggested  to  them  that  it 
would  be  satisfactory  to  Richard  Williams  Prichard  and  himself 
if  the  plaintiff  and  Mr.  Eilerton  would  employ  an  accoimtant  to 
examine  the  books  of  the  partnership  and  investigate  the  tes- 
tator's affairs  on  their  behalf;  and  that  accordingly  they  ap- 
pointed for  that  purpose  an  accountant  named  Banner,  who 
instituted  a  laborious  investigation  of  the  copartnership  affairs 
on  behalf  of  the  plaintiff  and  Mr.  Eilerton ;  and  that  some  closing 
entries  were  made  in  such  books  by  his  direction  or  with  his 
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fall  sanction  and  approval,  for  the  purpose  of  ascertaining  the 
profits,  if  any,  and  making  a  division  thereof,  and  otherwise 
adjusting  such  partnership  accounts;  and  that  the  same  were  so 
adjusted  and  settled  by  him  up  to  the  5th  of  April  1837;  that 
no  entiy  was  made  in  the  partnership  books  subsequently  to 
the  death  of  the  testator  except  by  the  direction  or  with  the  full 
sanction  and  approval  of  Mr.  Banner;  and  that  no  such  entry 
was  made  except  for  the  purpose  of  properly  stating,  adjusting, 
and  settling  the  partnership  accounts ;  that  the  cash  book,  waste 
book,  and  ledger  used  by  the  partnership  in  keeping  the  part- 
nenhip  accounts  were  severally  produced  to  and  identified  by 
him  (the  deponent)  at  the  time  when  he  made  an  affidavit  in 
the  cause,  filed  11th  January,  1853;  that  the  entries  appearing 
in  the  said  partnership  books,  except  the  entries  made  as  afore- 
flaid  by  and  with  the  direction  or  sanction  of  Mr.  Banner,  were 
severally  made  from  time  to  time  in  a  due  course  of  business. 

They  cited  the  15  &  16  Yict  a  86,  s.  54  (a),  in  support  of 
the  motion. 


1653. 


The  plaintiff  in  person  opposed  the  motion. — He  referred  to 
Booih  V.  Tondinaon  {17  Jur.  29),  and  MorreU  v.  Tinkler  (9 
Hare,  App.  i). 

The  Vice-Chanc£LLOB  said,  he  thought  the  Act  did  not 
give  him  power  to  make  such  an  order  as  was  asked,  and  he 
mnst  refuse  the  motion. 

An  appeal  from  this  decision  was  dismissed,  see  3  Be  G. 
Mac.  A;  G.  906. 


(a)  By  15  k  16  Vict,  c  86,  a.  5i,  it 
is  enacted  as  foUowB : — **  It  shall  be 
kwful  for  the  Court,  in  any  case 
where  any  account  is  required  to  be 
taken,  to  give  such  special  directions, 
if  any,  as  it  may  think  fit  with  re- 
spect to  the  mode  in  which  the  ao- 
coont  should  be  taken  or  vouched, 
and  such  apecial  directions  may  be 
given,  either  by  the  decree  or  order 
directing  such  account,  or  by  any 
subsequent  order  or  orders,  upon  its 
appesriug  to  the  Court  that  the  cir- 
cumstancee  of  the  oaae  are  such  as 


to  require  such  special  directions; 
and  particularly  it  shall  be  lawful 
for  the  Court,  in  cartes  where  it  shall 
think  fit  so  to  do,  to  direct  that  in 
taking  the  acoount  the  books  of  ac- 
count in  which  the  accounts  requir- 
ed to  be  taken  have  been  kept,  or 
any  of  them,  shall  be  taken  as  primA 
facie  evidence  of  the  truth  of  the 
matters  therein  contained,  with  li- 
berty to  the  parties  interested  to 
take  such  objections  thereto  as  they 
may  be  advised.** 


X  APPENDIX. 
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F^.22ncL  Wing  v.  Habvet. 

Upon  a  claim,  THIS  was  a  suit  bj  claiin  against  the  defendant,  as  represent- 

f^^""'*"^  ingthe  Norwich  Union  Assnrance  Society,  to  recoTer  the 

tion  made  by  amount  of  two  policies  of  assurance,  alleged  to  be  Toid  at  law 

*^®  P^**^'-  under  the  conditions  of  the  policies,  which  preclude  the  as- 

k  16  Vict.  c.  Bured  from  going  beyond  the  limits  of  Europe.     One  of  the 

ih'  ^  id  ^^^  equitable  grounds  on  which  the  claim  was  founded  was,  that,  in 

tion  of  docu-  similar  cases,  it  had  been  the  general  practice  of  the  society  to 

ments,  aup-       waive  the  forfeiture.     The  plaintijOT  had  obtained  a  summons  at 

ported  by  the  *^ 

plaintiff's  affi-    Chambers  for  the  production  upon  oath  by  the  defendant  of 

davit  .»lo°«  of  various  classes  of  documents,  of  which  the  first  required  were 
anoe  to  the  described  in  the  summons  as  follows : — ''  All  letters  and  copies 
oaiue.  ^£  letters,  papers,  and  writings  in  the  possession  or  power  of 

the  society  in  the  claim  mentioned,  or  the  directors,  managen^ 
secretary,  actuary,  clerk,  servant,  solicitor,  or  agent  of  the  said 
society,  which  have  been  received  from  Edward  Lockwood, 
deceased,  in  the  claim  mentioned,  or  any  other  agent  of  the 
society,  containing  any  notice  or  information  of  the  departure 
or  death  beyond  the  limits  of  Europe  of  any  person  on  whose 
life  any  assurance  has  been  effected  with  the  said  society."  The 
second  class  required  were  "  similar  letters  and  copies  of  letters 
from  the  society  to  Edward  Lockwood  or  other  agents."  The 
third :  ''  And  all  minutes,  orders,  and  resolutions  of  the  direc- 
tors or  managers  of  the  society,  and  in  such  possession  or  power 
as  aforesaid,  restoring  or  reviving,  or  relating  to  the  restoration 
or  revival  of  any  life  assurance  effected  with  the  said  society 
which  has  become  void  or  forfeited  or  voidable  by  reason  of 
any  breach  of  the  conditions  thereof.**  Other  documents  were 
specified  by  descriptions  fdmilar  to  the  above. 

The  summons  was  adjourned  from  before  the  Chief  Clerk 
to  be  argued  in  Court  It  was  supported  by  an  affidavit  of 
the  plaintiff's  solicitor  of  his  belief  that  the  society  had  in 
their  possession  the  various  documents,  repeating  the  descrip- 
tions in  the  summons.  The  defendant's  solicitor  made  an  affi- 
davit, admitting  the  possession  of  a  great  quantity  of  books, 
papers,  letters,  and  other  documents  relating  to  the  business  of 
the  society,  but  whether  any  of  them  related  to  or  contained 
instructions  respecting  the  restoration  or  revival  of  assurances 
effected  with  the  society  which  had  become  void  or  voidable 
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tlie  deponeait  stated  he  could  not  say;  bat  he  further  stated, 
tihat  he  bad  oommuziicated  tcv  the  plaintLBT  by  a  letter,  which 
was  made  an  exhibit,  that  the  defendant  would  be  happy  to  pro- 
duce ''all  reasonable  documents." 

The  affidavits  for  the  defence  to  the  chum,  which  were  read 
on  the  present  motion,  admitted  the  possession  of  certain  of  the 
docomentB  required 

Mr.  Fooka,  for  the  motion,  cited  The  Rochdale  Carnal  Ctm^ 
pony  T.  King  (15  Beav.  11),  and  submitted  that  the  plaintiff 
was  entitled  to  the  production  asked  for  under  the  18th  section 
of  the  15  &  16  Yict  c.  86. 


1863. 


Mr.  Beyers  was  stopped  by  the  Court 

The  Yigb-Chakcellor  said,  that  he  had  spoken  to  the  Master 
of  the  Bolls  as  to  the  case  which  had  been  cited.  There  was 
not  sufficient  evidence  on  which  to  found  the  order  asked  by 
this  motion.  The  plaintiff  might  have  filed  a  bill  with  interro- 
gatories instead  of  a  claim,  and  perhaps  might  have  obtained  an 
answer,  containing  admissions  upon  which  he  might  make  a  case 
for  the  production.  It  was  not  enough  to  rely  on  his  own 
affidavits  only,  and  on  a  letter  from  the  defendant's  solicitor. 

His  Honour  refused  the  motion,  with  costs. 


Howell  v.  Williams. 

Mb.  hare  appeared  in  support  of  a  motion,  on  behalf  of  all 
the  defendants  except  one,  that  the  evidence  in  this  case,  on 
hehalf  of  all  the  defendants  except  one,  might  be  taken  under 
the  New  Chancery  Procedure  Act;  and  that  the  answers  of  all 
the  defendants  (except  as  above)  might  be  read  as  affidavits; 
and  that  the  plaintiff  might  be  at  liberty  to  examine  these 
defendants,  or  any  of  ^  them,  or  file  such  affidavits  as  he  might 
he  advised.  Beplication  had  been  filed  before  the  new  Act 
-came  into  operation.     Interrogatories  had  not  been  prepared, 

might  be  read  as  affldavits  at  the  hearing 


Feb,  22ik£ 

Upon  the  mo- 
tion  of  some 
of  the  defend- 
ants,  and  on 
their  eubmit- 
ting  to  such 
order  as  the 
Court  might 
make  as  to 
their  cross- 
examination 
or  otherwise, 
the  Court  or- 
dered that 
their  answers 
of  the  oause. 
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the  matteni  at  issue  being  very  complicated,  and  the  number  of 
witnesses  considerable.  He  referred  to  the  39th  Order  of 
August  7th,  1852. 

Mr.  Tripp,  for  the  plaintiff,  in  opposition. — ^An  answer  can- 
not be  used  em  an  affidavit  under  the  Act  unless  upon  a  motion 
for  a  decree  (Section  15).  There  was  do  jurisdiction  in  the 
Court  to  alter  the  practice  to  the  extent  sought  by  this  motion. 
What  was  asked  would  in  reality  create  expense. 

The  Yice-Chancellob  said,  the  defendant  could  not  be 
prevented  from  copying  out  his  answer  and  re-swearing  it  as  an 
affidavit  This  notice  of  motion  appeared  very  unusual,  but> 
upon  looking  at  the  terms  of  the  Orders,  which  contained  a 
great  many  special  directions,  he  should  make  the  order  accord- 
ing to  the  whole  of  the  notice  of  motion,  on  the  defendants  un- 
dertaking to  submit  to  any  order  the  Court  might  make  as  to 
their  cross-examination,  previous  to  or  at  the  hearing  of  the 
cause. 


March  15th. 


In  a  suit,  com- 
menced by 
summons,  for 
the  adminis- 
tration of  the 
estate  of  an 
intestate, 
against  the 
administratrix 
and  her  hus- 
band, the  hus- 
band became 
lunatiCythough 
not  so  found 
by  inquisition, 
and  the  Court, 
on  motion  ex 
parte,  support- 
ed by  affidavit 
of  fitness,  ap- 
pointed a  guar- 
dian ad  litem. 


In  the  Matter  of  The  Estate  of  Osbaldibton,  deceased. 

OSBALDISTOK  17.    CrOWTHEB. 

THIS  was  a  proceeding  by  summons  by  a  pecuniaiy  legatee  for 
the  administration  of  the  personal  estate  of  the  testator  David 
Webster  Osbaldiston  against  Mr.  and  Mrs.  Crowther,  the  latter 
of  whom  was  the  executrix  and  sole  residuary  legatee. 

Mrs.  Crowther  appeared  separately  by  a  next  friend;  but 
Mr.  Crowther  had  become  lunatic,  though  without  having  been 
foimd  so  by  inquisition,  and  was  incapable  to  appear. 

Mr.  jT.  a.  Roberta  now  moved  that  Mr.  Charles  Crowther, 
the  brother  of  the  defendant,  might  be  appointed  guardian  ad 
litem  to  appear  and  defend  for  Mr.  Crowther  in  the  above 
matter. 

The  application  was  supported  by  an  affidavit  in  general 
terms,  that  Mr.  Charles  Crowther  was  a^  proper  person  to  be 
appointed  guardian  ad  Ktem  to  his  brother. 

The  Vice-Chakc?ellor  said,  if  this  had  been  a  suit  by  bill,  it 
would  be  a  matter  of  course  to  make  the  order  asked. 

His  Honour  made  the  order. 


I 
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NicHousoN  V.  Jeyes.  ^j^  ^^j^ 

THIS  was  an  admixustration  suit  I^  ^  adminia- 

An  order  was  made  by  the  Court  on  the  26th  of  January,  tratiouBuita 

13^3,  upon  the  motion  and  on  the  petition  of  the  plaintiff,  that  the  o^liold 

the  amount  of  taxed  costs  in  the  suit,  and  the  fines  and  fees  and  estates  was 

expenses  of  an  admission  to  copyhold  premises,  should  be  raised  settled  by  the 

by  mortsaxre  of  the  testator's  real  estates  to  Mr.  Thomas  Lee,  Judge  of  the 

u-  ^i.  X.  A  *v.         ^-x.  I   CourttowUch 

upon  his  appearance  on  the  motion  and  on  the  petition,   at  ^i^^  ^^^  ^„ 

interest  attached.  The 

By  the  order,  the  defendants,  in  whom  the  copyhold  her«^  the^plication 

ditaments  were  vested,  were  directed  to  assure  the  same  by  ex-  of  the  intend- 

ecuting  such  deeds,  surrenders,  and  assurances  as  might  be  ne-  tharhisown ' 

cessaiy  to  effect  such  mortgage;  such  deeds,  surrenders,  and  counsel  might 

assurances  to  be  settled  by  the  Judge  of  the  Court  to  which  mortgage  on 

the  cause  was  attached;  and  by  the  order  it  was  declared,  that  his  behalf  at 

the  proposed  mortgagee  should  be  at  liberty  to  pay  the  mortgage  ^j^^  estate. 

money  into  Court;   and  it  was  directed,  that  the  money  when 

paid  in  should  be  applied  in  discharge  of  costs;   and  thereupon 

all  farther  proceedings  in  the  suit  were  ordered  to  be  staid. 

Mr.  Simpsony  on  behalf  of  Mr.  Lee,  the  intended  mortgagee, 
now  applied  to  the  Court  to  authorise  Mr.  Lee  to  instruct  his  own 
counsel  to  settle  the  draft  mortgage  on  his  behalf,  and  specially  to 
direct  that  the  costs  thereof  should  be  allowed  to  Mr.  Lee.  He 
said,  the  application  was  made  necessary  by  the  instructions 
given  to  the  Conveyancing  Counsel  of  the  Court  of  the  24th  of 
December,  1852,  which  directed,  that,  where  drafts  are  to  be 
settled  by  the  Conveyancing  Counsel,  the  expense  of  settling 
them  by  other  counsel  is  not  to  be  allowed  on  taxation  unless 
specially  directed.  It  could  not  have  been  the  intention  that  a 
mortgagee  should  be  deprived  of  his  ordinary  right  to  have 
his  security  settled  in  the  form  which  his  own  counsel  should 
approve  o£  He  submitted  that  this  was  a  case  for  the  Court 
spea&Jly  to  give  the  authority  asked.  If  it  were  not  given,  the 
result  would  probably  be,  that  the  mortgagee  would  refuse  to 
advance  his  money  on  the  security. 

The  Vice-Chancellob  said,  it  would  be  time  enough  to  con- 
sider what  should  be  done  when  the  intended  mortgagee  should 
actually  decline  to  advance  the  money ;  but  he  saw  no  reason 
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why  the  estate  should  be  burtheoed  with  the  costs  asked  to  be 
incurred  by  Mr.  Lee.  His  interests  would  be  sufficiently  pro- 
tected by  the  Conveyancing  Counsel  of  the  Court;  and  he  thought 
it  not  right  to  allow  the  costs  now  proposed  to  be  incurred  by 
Mr.  Lee,  and  he  declined  to  make  the  order  asked. 


April  2Qih, 

The  applica- 
tion by  a  hu8- 
band  and  wife 
to  defend  in 
formA  pauperis 
in  a  suit  re- 
specting her  re- 
versionary es- 
tate in  land,  re- 
quires no  spe- 
cial motion, 
and  such  a 
motion  was 
dismissed. 


Pitt  v.  Pitt. 

THIS  was  a  suit  respecting  the  reversionary  estate  of  a  marriod 
Voman  in  land  directed  to  be  sold. 

Mr.  BaUen^  for  the  married  woman  and  her  husband,  moved 
that  they  might  be  admitted  to  defend  the  suit  in  form& 
pauperis. 

The  motion  was  supported  by  the  usual  affidavits  of 
poverty. 

Affidavits  were  filed  on  behalf  of  the  plaintiff  in  opposition  to 
the  motion. 


Mr.  W.  Morris,  for  the  plaintiff^  opposed  the  motion. 


The  Yicb-Chakgellob  said : — An  order  to  sue  in  forma  pau« 
peris  is  obtained,  as  of  course,  on  the  proper  evidence,  and  is  not 
to  be  made  the  subject  of  a  special  application.  There  is  nothing 
special  in  this  case.  It  is  not  asked  that  the  wife  may  defend 
separately,  the  subject  of  the  suit  is  not  the  separate  estate  of 
the  wife.  It  is  the  motion  of  the  husband,  not  of  the  wife.  I 
must  refuse  the  application.  No  affidavits  ought  to  have  been 
filed  in  opposition.  Therefore,  in  refusing  the  motion,  I  shall 
not  give  any  costs. 
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In  the  Matter  of  The  Kendal  and  Westmobeland  Railway     .^  ^  j^^. 
Act,  1845,  and  in  the  Matter  of  Bbaithwaite'b  Tbust.  May  23r(i 

THIS  was  tlie  petition  of  Mrs.  Sarah  Braithwaite,  from  which  The  Account- 
it  appeared  that  certain  lands,  subject  to  the  uses  of  the  marriage  antrOeneral'B 
settlement  of  the  petitioner,  had  been  taken  by  the  Kendal  and  compenaation 
Westmoreland  Raflway  Company;  and  that 9103Z.,  the  purchase  ^^J^^^^"^^ 
money,  had  been  paid  into  Court    The  prayer  was  for  the  usual  by  the  railway 

order  for  the  investment  of  this  sum.  company,  bo 

as  not  to  be 
deducted  out 
Mr.  Dickinson  appeared  in  support  of  the  petition. — He  sub-  of  ike  money 
mitted,  that  the  brokerage  payable  on  the  investment  of  the  ^urt. 
amomit  in  stock  charged  by  the  Aocountant-General  should  not 
be  deducted  from  the  amount,  but  that  it  should  be  paid  by  the 
petitioner  and  be  allowed  to  her  as  part  of  her  costs  against  the 
company. — ^He  cited  Ex  parie  The  Carparaiion  of  Trinity  Houae 
(3  Hare,  95> 

Mr.  J^alder  appeared  for  the  Company. 

The  Yicb-Chancellob  thought  the  proposed  order  proper, 
and  made  it  in  the  following  form: — "It  is  ordered,  that 
the  whole  sum  of  9103^.  cash  in  the  Bank,  to  the  credit  of  Ex 
parte  The  Kendal  and  Westmoreland  Railway  Act,  1845,  be 
laid  out  in  the  purchase  of  Bank  3^.  per  Cent  Annuities  (without 
deducting  brokerage,  the  petitioner  by  her  coxmsel  undertaking 
to  pay  such  brokerage,)  in  the  name,  dbc.;  and  It  is  ordered,  that 
the  said  Kendal  and  Westmoreland  Railway  Company  pay  unto 
the  petitioner  Sarab  Braithwaite  the  amount  of  the  brokerage 
on  the  purchase  of  the  said  Bank  Annuities,  to  be  paid  by  her  as 
hereinbefore  mentioned,  and  her  costs,  including  therein  all 
reasonable  charges  and  expenses  incidental  thereto  of  the  pur- 
chase or  taking  of  the  lands  in  the  petition  mentioned  by  the 
said  Company,  or  which  have  been  incurred  in  consequence 
thereof  other  than  such  costs  as  are  by  the  Lands  Clauses  Con- 
solidation Act  otherwise  provided  for,  or  as  have  been  previously 
paid,  and  of  the  investment  of  the  said  money  in  the  said  Bank 
Annuities,  and  of  obtaining  this  order.** 

Mr.  IXckifnBon  mentioned-  this  petition  again. — He  said,  the     ifa^  Sdrcf. 
Acoountant-General  had  wished  it  to  be  stated  to  the  Court  that 
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1853.         ^^®  order  diminifthed  his  security  for  the  brokerage  and  tended 
"  to  complicate  his  accountSy  and  he  felt  some  difficulty  in  acting 

TheKkkdal    wponit 
k  Westmobx- 

LAND  The  Vicb-Chancellor  said,  he  would  communicate  with  the 

Kegistrar  and  the  Accountant-GeneraL 

The  order  was  ultimately  made  in  the  above  form. 


June  lOM.  Oliver  v,  Wright. 

The  ezamioa-  THE  plaintiflTs  bill  alleged  that  the  defendant  Wright  was  the 

tion  orallj  in  registered  owner  of  ten  shares  in  the  Milwr  Mines  New  Com- 

lifcigant  party  V^^Jf  *  company  formed  in  1848  for  working  certain  lead  mines 

^  H°*  Jf*  ^®^  Holywell  in  the  county  of  Flint ;  and  that,  under  an  agree- 

is  a  question  ment,  dated  the  16th  of  September,  1851,  the  plaintiff  became 

for  the  diacre-  the  purchaser  of  such  shares  in  consideration  of  lOOOZ.  which  he 

tionofthe  ._  _       _ 

Court;  and  it    pa^d  for  the  same. 

was  refused  That  the  capital  of  the  company  consisted  of  10,000Z.,  which 

when  asked  on  .   .     „,..,,.,     ,/wn    ,  -  ^r^r^i         «        rrn         , 

behalf  of  a        '^^  originally  divided  mto  100  shares  of  100^.  each.     That  the 

plaintiff,  who  plaintiff,  shortly  after  the  date  of  the  agreement,  on  payment  of 
charged  fraud  ^l®/.  15*.,  received  two  of  the  shares  which  he  had  contracted 
^gunst  the  ^o  purchase ;  and  that  the  remaining  eight  were  deposited  at  a 
which  was  dis-  bankers,  to  be  delivered  to  the  plaintiff  on  payment  of  the  re- 
proved by  mainder  of  the  lOOOZ.  The  bill  also  stated,  that  the  original 
his  witness- 
es,  and  the  ^00  shares  of  100/.  each  had  been  converted  at  first  into  1200 

P^^^^ff  ^  shares  at  SI,  6«.  Sd.,  and,  subsequently,  into  6000  of  21.  each,  and 
the  hearing  of  charged  that  the  plaintiff's  property  had  been  thereby  seriously 
^®  ^^  deteriorated ;  and  that  the  defendant  Wright,  who  had  remained 

on  his  own  the  registered  owner,  had  fraudulently  induced  the  company  to 
oA^h.  make  those  changes  without  the  knowledge  and  consent  of  the 

plaintiff. 

The  prayer  was,  that  the  agreement  of  the  16th  of  September, 
1851,  might  be  declared  void  as  against  the  plaintiff,  and  for  an 
account  of  what  the  plaintiff  had  paid  under  it,  and  that  he 
might  be  reimbursed  the  amount. 

The  defendant  Wright  denied  that  there  had  been  any  deal- 
ing in  respect  of  the  shares  without  the  knowledge  of  the  plain- 
tiff, and  set  up  his  aoquiesoenca 

The  plaintiff  by  his  affidavit  repeated  the  case  made  by  his 
bill     Witnesses  for  the  defendant  Wright  deposed  to  circum- 
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stances  which  were  inconsbtent  with  the  case  as  deposed  to  by 
the  plaintiff 

Mr.  (7.  P.  Cooper  and  Mr.  Roche  appeared  for  the  plaintiff, 
and  asked  that  he  might  be  examined  vivi  voce  under  the  pro- 
visions of  the  15  &  16  Vict.  c.  86,  s.  39,  which  provides,  that, 
''upon  the  hearing  of  anj  cause  depending  in  the  said  Court, 
whether  commenced  by  bill  or  by  claim,  the  Court,  if  it  shall 
see  fit  so  to  do,  may  reqture  the  production  and  oral  examina- 
tion, before  itself,  of  any  witness  or  party  in  the  cause.** 

Mr.  FoQett,  Mr.  James,  Mr.  Cairns,  and  Mr.  Bazalgette,  for 
the  defendants,  were  not  called  upon. 

The  Yigb-Changellob  (after  stating,  that,  where  a  plaintiff  set 
op  a  case  of  fraud  against  a  defendant,  it  was  incumbent  on  him 
to  prove  it  by  distinct  evidence)  said  : — The  only  evidence  in 
SQpport  of  the  plaintiff*s  case  is  that  of  the  plaintiff  himself. 
Bat,  on  behalf  of  the  defendants  there  was  the  evidence  of  three 
witnesses,  who  had  averred  &cts  which  the  plaintiff  had  not 
denied.  The  power  now  given  to  examine  witnesses  or  parties 
in  a  cause  orally  in  Court  is  very  salutary.  It  may  tend  to 
clear  up  doubts  where  there  is  a  confdct  of  evidence;  but  it  is 
a  matter  for  the  discretion  of  the  Court.  It  is  not  the  right  of 
the  parties.  The  plaintiff,  who  now  wishes  to  be  examined 
mi  voce  in  Court,  has  had  already  an  opportunity  of  stating 
all  he  had  to  say  upon  oath.  There  was  some  degree  of  wisdom 
in  the  rule  which  formerly  prevented  all  parties  litigant  in  a 
cause  from  giving  evidence  in  it.  The  principle  on  which  the 
rale  was  founded  was,  that  the  temptation  arising  from  their 
interests  in  the  result  of  the  suit  was  so  great  that  they  were 
apt  to  slide  into  perjury. 


ThebiU 


dismissed  with*oo6t& 


By  a  clerical 
error,  a  de- 
fendant to  a 
bill  was  nam- 
ed twice,  first, 
by  her  maiden 
name,  and, 
secondly,  as 
wife  of  B.  On 
motion  ex 
parte,  the 
Court  gave 
leave  to  the 
plaintiff  to 
amend  the  re- 
cord by  strik- 
ing out  the 
name  of  the 
defendant  by 
her  maiden 
name,  without 
re-senring  the 
parties  with 
the  copy  of 
the  amended 
bill. 
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Babkes  v.  Ridoway. 

Mb.  C.  hall  moved  for  a  direction  that  the  Begistrar  might 
enter  a  memorandum  of  service  of  a  copy  of  the  bill  on  the  defend- 
ants Joseph  Halse  and  Elizabeth  his  wife,  John  Barrow  and  Char- 
lotte his  wife,  Thomas  Winington  and  Mary  his  wife,  James 
Luoock  and  Emma  his  wife,  Edward  Eardley,  and  Ann  Prich- 
ard,  Selina  Ptichard,  Charles  Arthur  Prichard,  W.  Barnes 
Prichardi  James  Henry  Day  and  Martha  his  wife ;  and  that  the 
derk  of  records  and  writs  might  be  at  liberty  to  certify  that  a 
copy  of  the  bill  had  been  served  on  defendant  Martha  Ptichard. 
He  stated,  that  the  fact  was,  that  Martha  Prichard  appeared  as 
a  defendant  twice,  first  by  her  maiden  name  of  Martha  Prichard, 
and  afterwards  as  Martha  wife  of  J.  H.  Day. 

The  Yioe-ChanoeIiLOB  said,  he  thought  that  it  would  be 
better  to  amend 

Mr.  HaXi  said,  that  would  involve  the  re-service  on  all  the  par- 
ties of  the  copy  of  the  bilL 


The  Yioe-Chancellob,  after  remarking  that  this  was  a  clerical 
error,  gave  leave  to  enter  a  memorandum  of  service,  and  to 
amend  the  record  by  striking  out  the  name  of  Martha  Prichai'd, 
without  re-serving  the  parties. 
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Davet  V,  Mii.TiBB.  June  21th. 

THIS  was  a  petition  by  a  purchaser,  aad  it  prayed  a  vetating  Vesting  order 
order,  yesting  the  property  in  the  purchaeer  to  0066  to  bar  dower.  ^Q^*'^"*"to 
The  daim  had  been  filed  on  the  17th  of  July,  1850,  to  administer  bar  dower, 
the  estate  of  a  testator  named  Thomas  Seward,  who  died  in  "•^caSo^ of 
1848,  leaving  "Henry  Miller,  an  infant,  his  heir  at  law.    A  decree  a  purchaser. 
VBs  pronounced  on  the  27th  of  July,  1850,  for  the  usual  refer- 
ence to  the  Master,  and  the  case  came  on,  on  further  directions, 
on  the  Ist  of  May,  1852,  when  the  real  estate  was  ordered  to  be 
sold ;  and  on  the  14tii  of  December,  1852,  that  order  was  carried 
into  effect  by  the  estate  being  sold  in  lots. 

This  was  a  petition  by  the  purchaser  of  one  of  the  lots,  for  the 
purpose  of  obtaining  a  vesting  order  and  a  declaration  to  uses  to 
bar  dower. 

Mr.  Barrett,  for  the  petitioner,  said,  that  a  similar  application 
had  been  made  to  Vice-chancellor  Parker^  who  had  declined  to 
make  tLe  order;  but  in  Be  Howarde  EHate  the  order  had  been 
made  by  Vice-Chancellor  Kinderdey, 

Mr.  Busk  appeared  for  other  parties. 

The  Vice-Chancellor  made  the  order  in  the  same  terms 
as  that  by  Vioe-Chancellor  Kinderaley, 
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The  bond  of 
"The  British 
Guanntee  As- 
sociation/' in- 
corporated by 
Act  of  Fftrlia- 
ment^  hdd  a 
sufficient  seon- 
ritv  under  an 
order  to  siye 
Becurity  for 


Plbstow  V,  Johnson. 

THE  plaintiff  in  this  cause  being  resident  abroad,  the  defendant 
obtained  in  August  the  usual  order  that  the  plaintiff  should  give 
security  for  co6t&  The  plaintiff's  solicitor  thereupon  proposed 
''  The  British  Guarantee  Assodationy"  as  security  to  the  Clerk 
of  Beoords  and  Writs.  The  defendant  objected  before  the  Clerk 
of  Becords  and  Writs;  who  however  overruled  the  objection :  and 
the  usual  bond  as  security  for  costs  was,  on  the  13th  day  of 
August,  executed  under  the  corporate  seal  of  the  British 
Guarantee  Association  to  the  Clerk  of  Becords  and  Writs. 

By  the  2nd  section  of  the  Act  which  incorporated  the  Britiah 
Guarantee  Association,  it  is  provided  that  the  liability  of  every 
shareholder  shall  continue  in  the  same  manner  as  if  the  Com- 
pany had  not  been  thereby  incorporated;  and  by  the  5th section, 
it  is  enacted,  that,  notwithstanding  the  corporation  thereby  made, 
any  judgment,  decree,  or  order  obtained  against  the  Company 
shall  take  effect  and  be  enforced,  and  execution  thereon  be  issued 
against  the  property  and  effects  of  the  company,  but  also,  if  due 
pains  or  diligence  shall  have  been  used  to  obtain  satisfaction  of 
such  judgment  by  execution  against  the  properiy  of  the  com- 
pany, then  against  the  property  and  effects  of  any  shareholders 
for  the  time  being,  or  of  any  former  shareholder,  if  such  former 
shareholder  was  a  shareholder  of  the  company  at  the  time  of 
entering  into  the  contract  for  or  in  respect  of  which  such  judg- 
ments might  have  been  obtained,  or  become  a  shareholder  during 
the  time  such  contract  was  unexecuted,  or  was  a  shareholder  at 
the  time  of  the  judgment  being  obtained;  provided  also,  that  in 
no  case  should  execution  be  issued  on  any  such  judgment  against 
the  property  and  effects  of  any  such  shareholder  iifter  the  ex- 
piration of  three  years  from  the  period  of  his  having  ceased  to 
be  a  shareholder. 

It  appeared  that  the  capital  of  the  Association  was  250,000^., 
and  that  the  whole  amount  had  been  paid  up. 

By  the  26th  section  of  the  Winding-up  Act,  1848  (11  &  12 
Vict.  c.  45),  the  Master  was  empowered,  if  he  should  think  fit,  to 
accept  the  security  of  any  guarantee  society  established  by 
Charter  or  Act'  of  Parliament  in  any  part  of  Great  Britain  in 
lieu  of  the  sureties  to  be  given  by  an  official  manager. 

By  a  Treasury  Minute  the  bonds  of  the  Association  were 
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ofdeired  to  be  accepted   by  the  several  departments  of  the 
GoTenunent 

JSi.Jessell,  in  support  of  a  motion  on  behalf  of  the  defendant, 
objected  to  the  bond.  This  bond  is  not  in  compliance  with  the 
order,  which  required  that  the  security  should  be  that  of  ^' some 
sufficient  person.'*  Now  the  British  Guarantee  Association  is  a 
oolrporation,  and  not  a  person  within  the  meaning  of  the 
order. 


1853. 


Mr.  Chandless  and  Mr.  ffoare,  for  the  plaintiff,  opposed  the 
motion.— The  validity  of  the  security  could  not  be  questioned. 
The  objection  therefore  is  merely  technical,  viz.  that  the  British 
Cruarantee  Association  is  not  a  person,  but  a  corporation.  It  is 
however  in  contemplation  of  law  a  person,  and  the  Court  there- 
fore will  not  fiivour  an  objection  of  this  kind. 

The  Yicb-Chancellob  said,  he  thought  that  the  security  of 
the  Aoodation  was  sufficient,  and  declined  to  make  any  order 
on  the  motion. 


Hope  v,  Thbelfall. 


I^av,  3frf. 


THIS  cause  having  been  called  on  for  hearing,  a  motion  upon  The  plaintiff 
iKitioe  by  special  leave  of  the  Court  was  made  on  behalf  of  the  ^y^^  33^  ^^^ 
phiintiflEB,  that  the  plaintiffs  might  be  at  liberty  to  read  an  affi-  tion  of  the  16 
davit  of  William  Middleton,  sworn  the  31st  day  of  October,   g^^  ^^  notice, 
and  filed  on  the  2nd  of  November,  1853,  or,  if  necessary,  that  immediately 
the  time  for  dosing  evidence  in  this  cause  might  be  further  en-  hewing  of  a 
Jwged  for  such  time  as  the  Court  should  think  fit.     And  that  cause,  for  leave 
in  the  meantime  the  hearing  of  the  cause  might  be  postponed.       ^  affldavuS^ 

An  affidavit  of  the  plaintiffs'  solicitor  was  read  in  support  of  ready  sworn, 
the  motion,  from  which  the  following  appeared  as  the  circum-  ^^^^  ^^^  ^^^ 
stances  under  which  this  motion  was  made.  ing  the  evi- 

The  plaintiffs  joined  issue  with  the  defendants  on  the  17th  of  be'enlmed 
February,  1853,  and  on  the  same  day  the  plaintiffs  gave  the  on  the  ground 
defendants  notice  that  they  would  proceed  to  verify  their  case  fondant's  ^- 
hy  affidavit.  davits  were 

not  filed  till 
^  day  when  the  evidence  closed.   The  plaintiff  deposed,  that  such  affidavit  waa  necessary, 
^e  Court  gave  special  leave  to  read  the  affidavit,  and  the  defendant  not  requiring  to  answer 
the  affidavit,  the  Court  directed  the  cause  to  proceed,  reserving  to  the  defendant  all  right 
w  cross-examination,  if  asked. 
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On  the  application  of  the  plaintifEB  by  summons  at  Chambers, 
the  time  for  closing  eyidenoe  was  enlarged  till  the  31st  of  May; 
but  the  plainti£b  filed  their  affidavits  on  the  26th  of  May. 

On  the  30th  of  Maj  an  order  was  made  at  Chambers,  on  the 
application  of  the  defendants,  to  enlarge  the  time  to  the  20th  of 
June;  but  with  leaye  to  the  plaintiflB  to  set  the  cause  down  for 
hearing,  which  was  done  accordingly. 

By  an  order  made  on  the  application  of  the  defendants  on  the 
21st  of  June  last,  the  time  was  further  enlarged  till  the  20Ui 
of  July. 

On  the  20th  of  July  the  defendants  filed  their  affidavits,  but 
they  did  not  deliyer  copies  of  them  to  the  plaintifis'  solicitors 
until  the  23rd  of  July ;  and  on  the  26th  of  July  counsel  advised 
that  the  plaintiflb  should  file  a  further  affidavit. 

The  cause  was  on  the  paper  on  the  23rd  and  the  25th  of 
July,  and  was  called  on  on  the  26th  of  that  month,  when,  on 
an  application  on  behalf  of  the  plaintiffs,  on  the  ground  that 
the  defendants'  affidavits  having  been  so  recently  filed,  notwith- 
standing the  defendants*  opposition,  the  cause  was  ordered  to 
stand  till  Michaelmas  Term. 

On  a  summons  at  Chambers  attended  on  the  30th  of  July, 
the  Chief  Clerk  declined  to  make  any  order  to  extend  the  time  for 
closing  the  evidence,  and  the  vacation  ensued. 

The  plaintifSs  were  advised  that  it  was  material  for  their  case 
to  file  an  affidavit  in  reply,  and  such  affidavit  was  filed.  TTntil 
after  the  affidavits  on  behalf  of  the  defendants  had  been  filed, 
the  plaintiff  were  not  aware  of  the  necessity  of  extending  the 
time  for  closing  the  evidence. 


Mr.  Dcmid  and  Mr.  Shee,  in  support  of  the  motion,  submitted 
that  the  plaintifis  had  made  out  a  special  case^  which  called  on 
the  Court  to  give  the  special  leave  to  file  affidavits  after  the 
evidence  has  been  closed,  which  it  is  empowered  to  do  by  the 
38th  section  of  the  15  &  16  Yict  c.  86  (a),  or  at  least  in  the 


(a)  By  15  &  16  Vict.  o.  86,  8.  88, 
it  is  enacted  as  follows : — "  The 
evidenoe  on  both  sides  in  any  suit 
in  the  said  Court,  whether  taken 
orally  or  upon  affidavit,  shall  be 
dosed  within  such  time  or  respect- 
ive times  after  issue  joined  as  shall 
in  that  behalf  be  prescribed  by  anv 
seneral  order  of  the  Lord  Chancel- 
lor, but  with  power  to  the  Court  to 


Enlarge  the  same  as  it  mav  see  fit; 
and  after  the  time  fixed  for  the 
closing  the  evidence,  no  further  evi- 
dence, whether  oral  or  by  affidavit, 
shidl  be  receivable  without  spedal 
leave  of  the  Court  previously  ob- 
tained for  that  puipose:  Provided 
always,  that  any  witness  who  has 
made  an  affidavit  filed  b^  any  party 
to  a  cause,  shall  be  subject  to  ond 
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altematiye  to  exercise  the  power  given  to  it  by  the  same  section 
of  enlai]giiig  the  time  for  taking  the  evidence. 

Mr.  Maline  and  Mr.  Osborne  for  some  defendants. 

Mr.  Baeon  and  Mr.  Hamilton  Rumphreys  for  another  defend- 
ant—The present  application  is  made  too  late.  The  plaintiffs 
knew,  before  the  long  vacation,  that  they  would  want  addi- 
tional evidence;  and  they  were  bonnd  to  have  applied  to  the 
racation  Judge  for  the  indulgence  now  asked.  It  could 
not  have  been  the  intention  of  the  Legislature  that  a  plain- 
tiff, after  a  cause  has  been  in  the  paper  for  hearing,  should 
be  at  liberty  to  alter  his  case  by  further  evidence. 

The  plaintiffii*  counsel  was  not  called  on  for  a  reply. 

The  Vicb-Chanckllor. — If  I  were  to  refuse  what  is  asked,  I 
shotdd  deprive  the  plaintiffs  of  the  means  of  laying  before  the 
Court  evidence  with  which  they  are  prepared,  and  which  they 
think  material  to  their  case.  That  is  what  the  Court  should  not  do 
if  it  can  help  it.  Lookingatthe38thsectionof  the  15<k  16  Yict 
c.  86, 1  find  it  directs  what  shaU  be  done  with  a  view  to  closing 
the  evidence.  In  the  present  case,  the  evidence  was  closed  on  the 
20th  of  July,  and  it  was  not  then  open  to  either  party  to  adduce 
Norther  evidence.  But  the  Legislature  foreseeing  that,  even  after 
the  evidence  was  closed,  and  the  time  for  taking  the  evidence 
^  passed,  cases  might  occur  in  which  the  purposes  of  justice 
niight  render  it  proper  to  dispense  with  the  observation  of  the 
strict  rule,  has  given  a  discretionary  power  to  the  Court  to  re- 

CTOBB-ftTammntion  within  such  time  proper  notioe,  and  payment  of  his 

*^  the  time  fixed  for  dosing  the  reasonable  expenses,  in  like  manner 

evidence  as  shall  be  prescribed  in  as  if  he  had  been  didy  served  with  a 

tliat  behalf  by  any  order  of  the  Lord  writ  of  subpoena  ad  testificandum 

^^ceUor,  by  or  before  any  Ex-  before  such  Examiner ;  and  the  ex- 

^oantr,  in  the  same  manner  as  if  the  penses  attending  such  eross^xamin- 

v^dence  given  bv  him  in  his  affida-  ation  and  re-examination  shall  be 

dant  had  been  given  by  him  oraUv  paid  by  the  parties  respectively,  in 

before  the  Examiner;  and,  after  such  like  manner  as  if  the  witness  so  to 

eroM^xamination,   may  be  re-exa-  be  cross-examined  were  the  witness 

^i^hiedorally  byoronthepctftof  the  of  the  party  cross-examining,  and 

^rty  by  whom  such  affidavit  was  shall  be  deemed  costs  in  the  cause 

^1   and  such  witness  shidl  be  of  such  parties  respectively,  unless 

bound  to  attend  before  such  Ezamin-  the  Court  shall  think  fit  otherwise 

^  to  be  BO  cross-examined  and  re-  to  direct." 
•**n"ned,  upon  receiving  due  and 
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1853.  ^  ceive  further  evidence.  And  the  duty  of  the  Court  in  exer- 
cising that  discretionary  power,  is  to  see  that  it  does  not  afford 
an  opportunity  to  either  party  to  adduce  further  evidence  im- 
properly. In  order  to  entitle  a  party  to  obtain  the  "  special 
leave  **  mentioned  in  the  38th  section,  there  must  be  special 
circumstances ;  and  here  the  special  circumstances  in  my  opinion 
are  enough  to  induce  me  to  give  the  leave  asked  The  affi- 
davits of  the  defendants  were  not  filed  until  the  veiy  day 
the  evidence  was  closed,  and  the  plaintiffs  had  no  opportunity 
of  seeing  them  until  the  23rd  of  July.  When  the  plaintiff  saw 
them,  they  felt  that,  in  order  to  do  justice  to  their  case,  a  fur- 
ther statement  ought  to  be  made  by  their  witness,  and  be 
brought  before  the  Court  When  I  find  that  there  has 
been  no  improper  delay  on  the  part  of  the  plaintifib,  and 
when  I  find  it  stated  by  the  plaintifib  that  it  is  material  to 
their  case  that  the  Court  should  hear  the  ftirther  evidence, 
I  ought  not  to  deprive  the  plaintiffs  of  the  opportunity  they 
now  seek  of  completing  the  evidence  in  support  of  their  case. 
The  dates  and  the  time  are  sufficient  grounds  for  me  to 
make  a  special  order  to  admit  the  affidavit.  At  the  same 
time  I  am  aware  of  the  extreme  inconvenience  and  of  the  con- 
sumption of  time  and  expense  resulting  from  applications  of 
this  nature ;  but  as  tliey  have  been  allowed  by  the  Legislature,  the 
Court  must  deal  with  each  case  according  to  circumstances.  It 
has  been  suggested  on  behalf  of  the  defendants,  that  the  power 
of  the  Court  does  not  exist  after  the  cause  has  come  into  the 
paper;  but  I  cannot  accede  to  that  argument  I  therefore 
think  that  the  plaintiffii  are  entitled  to  an  order,  that  they 
should  be  at  liberty  to  read  the  affidavit  as  evidence.  The  next 
question  is,  what  ought  to  be  done  with  reference  to  the  right 
of  cross-examination,  which  is  given  by  this  section  of  the  Act  9 
One  course  would  be,  that  the  affidavit  should  be  admitted  and 
the  cause  be  ordered  to  stand  over  for  a  month.  But  I  do  not 
intend  the  cause  to  stand  over  now,  but  to  be  proceeded  with  at 
once ;  and  in  receiving  the  affidavit  I  shall  reserve  to  the  de- 
fendants all  the  advantage  of  cross-examination  after  the  cause 
has  proceeded,  either  by  ordering  the  cause  to  stand  over,  or  in 
such  other  way  as  the  purposes  of  justice  may  require.  The 
order  must  be,  that  the  plainti^  be  at  liberty  to  read  the  affi- 
davit at  the  hearing  of  the  cause,  saving  all  just  exceptions  and 
reserving  the  right  of  the  defendants  to  cross-examine  the  de- 
ponent 
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HOLDIKO  V.    BaBTON.  Jff^^  g^ 

THIS  cause  came  on  upon  a  motion  for  a  decree.     It  appeared  A  defendant, 

that,  in  the  years  1840  and  1841,  the  defendant  Barton  gave  the  q^^^e 

testator  in  the  cause  three  promissoiy-notes  of  lOOiL  each,  to  bill  to  do  lo, 

secure  three   debts  of  that  amount  due  from  the  defendant  ^ly  anawer. 

Barton  to   the   testator.      The  testator  subsequently  became  Theoauae 

came  on  upon 

a 


liable  for  certain  debts  of  Barton,  amounting  to  147i.  and  39/. ;  "^l^^nl^T 
and  by  his  will,  dated  in  November,  1843,  he  directed  that,  in  decree,  when 
case  either  of  his  executors  should  be  indebted  to  him  at  his  |^  the  W 
decease,  such  debt  should  be  paid  within  two  years  after  his  (the  pleaded  the 
testatoi'a)  death,  and  he  appointed  Barton  one  of  his  executors,  miti^ona  •  the 
The  testator  died  in  November,  1844;  and  since  his  decease  a  Court,  holding 
daim  had  been  made  on  his  estate  for  the  sum  of  392.,  one  of  ^^  ^^^  ^.  ' 
the  amounts  for  which  he  had  become  liable  on  behalf  of  Barton,  tends  to  aet 
and  such  daim  had  been  discharged.     This  was  a  bill  by  two  of  £^  J^  ought 
the  three  executors  under  the  testator's  will,  against  Barton,  to  do  ao  by 
praying  for  an  account  of  what  was  due  from  Barton  to  the  il^!^'the  oh- 
estate  of  Holding,  the  testator.     No  answer  had  been  oaUed  for,  jection  thua 
and  the  defendant  had  not  put  in  any  answer.  ^°* 

Mr.  Z.  Mackeaon  appeared  for  the  plaintiff 

Mr.  J^Medf  for  the  defendant,  contended,  that  the  debts  secured 
by  the  promissory  notes  were  barred  by  the  Statute  of  Limi- 
tationa 

The  Yicb-Chakcellor  said,  he  was  not  disposed  to  allow  the 
parol  plea  at  the  bar  which  had  been  set  up.  The  defendant  had 
^  opportunity  and  a  choice  of  pleading,  but  he  had  not  thought 
proper  to  exercise  it  If  he  had  pleaded  properly,  the  plaintiff 
ought  have  stated  matter  to  countervail  the  plea.  His  Honour 
o^e  a  decree  for  the  plaintiff,  with  costs. 
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GuBNEY  and  Others  v.  Jackson  and  Others. 
Nov.  lOth. 

Under  the  ■^'^  EASCff,  in  this  suit,  moved  for  the  order  absolute  to 
common  de-       foreclose. 

d^i^^^r  '^^  ^^  ^^  ^^  ^y  *^®  plaintifis  as  the  trustees  of  the 
the  Chief  Alliance  British  and  Foreign  Life  and  Fire  Assurance  Compan  j, 

firatehii^  to  foreclose  a  mortgage  dated  the  5th  of  December,  1846. 
fixed  a  time  Upon  the  10th  of  December,  1852,  the  Vice-Chancellor  made  a 
the  repayment  <^®<5>^®®  referring  it  to  his  Chief  Clerk  to  take  an  account  of  what 
bythemortp  was  due  for  principal  and  interest  on  the  mortgage;  and  the 
wuTdue  for  CJourt  ordered,  that,  on  the  defendant  Jackson  (the  mortgagor) 
principal  and  paying  the  total  amount  certified  to  be  due  from  him  within 
plainti^'  Boli-  ^^  months  from  the  signing  and  adopting  by  the  Judge  of  the 
citor  attended  certificate  of  such  total  amount,  at  such  time  and  place  as  such 
and  place  ap-  certificate  should  appoint,  the  plainti£b  should  convey  to  him  the 
pointed,  but  mortgaged  premises;  but  in  default  of  the  mortgagor  paying  such 
powOTof^tor-  ^**^  amount  to  the  plaintiffs  within  the  time  aforesaid,  he  should 
nej  firom  the  thenceforth  stand  absolutely  barred  and  foreclosed, 
receive  the  ^^  ^®  certificate  of  the  Chief  Clerk,  approved  by  the  Vice- 

mortgage  mo-  Chancellor  on  the  21st  of  March,  1853,  the  total  amount  certi- 
m^or         fied  to  be  due  was  UfiOSL  16*.  6d. 

madede&ult  By  the  certificate,  Thursday  the  15th  of  September,  1853, 
for^e  Older"  hetween  the  hours  of  one  and  two  in  the  afternoon,  and  the  office 
absolute  to  of  the  Alliance  British  and  Foreign  life  and  Fire  Assurance 
Hdd ^jsihe  ^T^V^^^Jf  situate  in  Bartholomew  Lane,  were  appointed  as  the 
mortgagor's  time  and  place  when  and  where  the  defendant  John  Somerville 
^M^  forall  ''^^loK)!^  was  to  pay  to  the  plainti£&  the  said  sum  of  UfiOSL 
ily  strictly         16«.  6d. 

**"*^^  It  appeared  from  the  affidavit  of  James  Percy  Phillips,  the 

plaintiff'  solicitor,  that  he  attended  at  the  time  and  place 
appointed  in  the  certificate  to  receive  the  money,  but  that 
neither  the  defendant  nor  any  person  on  his  behalf  attended  to 
pay  the  money. 

It  was  admitted,  however,  that  the  plaintifb'  solicitor  had  not 
obtained  from  the  plaintifft  a  power  of  attorney  to  receive  the 
said  sum. 

The  Vice-Chakcellob. — These  may  seem  small  matters, 
but  it  is  the  right  of  the  mortgagor  to  have  everything  done 
with  the  strictest  formality.  I  shall  therefore  make  no  order 
on  this  motion. 
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Kemball  V,  Walduck-  t!"^' 

Ike.  Ist. 

THIS  was  a  motion  to  diflmisa  the  bill  with  oosts,  for  want  of  After  bill  filed, 

prosecution.  the  sole  de- 

The  bill  was  filed  on  the  6th  of  March,  1846,  by  a  specialty  ^^^^k- 

creditor  of  the  defendant's  intestate,  and  for  the  admimstration  rupt»  and  ob- 

of  his  estate.     The  bill  alleged  that  the  defendant,  the  adminis-  ^^^^^^^ 

tratrix,  had  paid  some  of  the  specialty  creditors  in  full     The  then  put  in 

defendant,  by  her  answer,  filed  on  the  20th  of  July,  1846,  ad-  J^'ti^'^Ji, 

nutted  that  she  had  so  paid  some  specialty  creditors,  but  stated  &ot&  No  pro- 

that  she  had  become  bankrupt  subsequently,  viz.  on  the  27th  ^^^^ 


I  were 
for  six 
of  April,  1846,  and  that  she  had  obtained  her  certificate  on  the  years,  and  the 

7th  of  July,  1846.  ^TJ^T^o^ 

The  bill  was  amended  on  the  4th  of  September,  1846,  and  dismiaaal  of 

the  answer  to  the  amended  bill  was  filed  on  the  7th  of  Novem-  oo^t^'':Se 

ber  following.     No  proceedings  had  since  been  taken  by  either  plaintifif,  not 

P**^'  proceed,  oflTer- 

ed  to  do  BO 

Mr.  Cairns,  for  the  motion,  submitted  that  this  cause  having  ™*2e*coBt8 
stood  over  for  six  years,  the  defendant  was  entitled  to  the  order  The  Court  die- 
asked,  and  that  in  such  a  case  the  Court  would  not  give  any  ^^^^wa^^ 
indulgence  to  the  plaintiff. 

Mr.  BagJutwe  opposed  the  motion. — He  said,  that  the  plain- 
tiff was  quite  ready  to  proceed,  and  would  undertake  to  speed 
the  cause  by  filing  a  replication  on  the  following  day,  and  hav- 
mg  the  cause  set  down  in  the  paper  within  one  week,  unless 
the  defendant  consented  to  have  the  bill  dismissed  without 
cost&— He  cited  Blaekmore  v.  SmUh  (1  Mac.  &  G.  80). 

Mr.  Caima  in  reply. — It  is  no  matter  of  right  in  a  plaintiff 
to  have  time  given  to  him  upon  a  motion  of  this  kind ;  and  as 
the  plaintiff  has  not  proceeded  for  so  long  a  period,  his  bill 
ought  to  be  disndssed  in  the  usual  way  with  costs. 

The  Yics-Chahcelloil — In  this  case  a  bill  was  filed  in  the 
year  1846,  and  the  suit  was  not  proceeded  with  for  several 
years;  and  that  for  a  very  good  cause,  for  the  defendant  became 
bankrupt.  The  defendant  having  obtained  a  certificate  in 
bankruptcy,  filed  her  answers  in  July  and  November,  1846, 
and  now,  for  the  first  time,  moved  to  have  the  bill  dismissed. 
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The  plaintiff  not  desiriiig  to  proflecute  his  salt,  now  offers  to 
do  BO,  rather  than  pay  the  costs  which  have  been  incurred. 

In  the  case  of  Blackmore  v.  SmiUk  it  was  said,  that  the  defend- 
ant's remedy  was  to  move  to  dismiss  the  bill  for  want  of  proseca- 
tion ;  and,  if  the  plaintiff  did  not  then  choose  to  proceed  with  the 
suit,  the  Cburt  dismissed  the  bill  with  costs.  But  no  case  made 
it  imperative  on  the  Court,  upon  the  defendant's  motion  on  dis- 
missing the  bill  for  want  of  prosecution,  to  make  it  an  integral 
part  of  the  order  that  the  defendant  should  get  her  cost& 

The  justice  of  the  case,  and  the  course  of  practice  of  the 
Court,  which  was  founded  in  justice,  would  be  complied  with  by 
ordering  the  bill  to  be  dismissed  for  want  of  prosecution,  but 
without  costs. 


Where  800Z., 
purt  of  a  fund 
in  Court,  was 
to  be  settled 
by  the  Court, 
the  petition 
for  Uie  lettle- 
ment  was 
referred  to 
Chambers,  and 
after  consider* 
ation  the 
trusts  were 
inserted  in  the 
order,  instead 
of  the  settle- 
ment being  re- 
ferred  to  the 
Conveyanoing 
Coansel. 


Mb.  FOOKS  appeared  in  support  of  a  petition  in  this  cause, 
which  was  presented  under  the  following  circumstances : — 
"Two  sums  of  384/.  I69.  Zd,  Three  per  Cent  Consols,  and  92/. 
15».  6<i.  Three-and-a-quarter  per  Cents.,  were  ordered  to  be  paid 
to  an  account  intitled  'The  share  of  the  plaintiff  Bosetta 
Chamberlain,  now  Rosetta  Beaumont^  and  Henrys  Beaumont 
her  husband,  a  minor,  to  be  settled  as  the  Court  shall  direct. 
The  petitioners,  Beaumont  and  his  wife,  married  when  they 
were  minors,  and  they  had  now  a  child.  Beaumont  was  a 
journeyman.  The  petition  asked  that  300/.  Three  per  Cent. 
Consols,  part  of  the  fund  in  Court,  might  be  settled  as  the 
Court  should  direct,  and  the  residue  of  the  fund  in  Court  paid 
to  Henry  Beaumont. 

The  Vice-chancellor  said,  that,  where  so  small  a  sum  as 
300/.  was  the  subject  of  settlement,  the  expense  of  settling  the 
deed  by  the  Conveyancing  Counsel  of  the  Court  ought  not  to  be 
incurred.  He  should  refer  tlie  consideration  of  the  petition  to 
Chambers,  and  sui)ersede  the  necessity  of  having  any  settlement, 
by  inserting  the  ti-usts  of  the  300/.  to  be  settled  in  the  order 
which  he  should  hereafter  make  upon  this  petition. 


(."'.' 


REPORTS   OF    CASES 

AROUED  AND  DETERMINED 

IN  THB 

ooximronio  nr 
MICHAELMAS  TERM,  16  VICT.,  1852. 

======  1858. 

FIOTT  v.  MULLINS  (a).  jVoi,.  2nd 

1  HIS  was  a  motion  on  behalf  of  some  of  the  defendants  Moti<m  by  a  de- 
for  an  order  to  compel  the  plaintiff  to  produce  all  docu-  production  bj 
ments  in  his  possession  or  power  relating  to  the  matters  ^^^^^^ 
in  question  in  this  suit  inhisposseMion 

,         or  power,  relatr 

The  bill  sought  to  set  aside  certain  deeds,  as  having  ing  to  the  mat- 
been  obtained  by  means  of  misrepresentation.  The  bill  jn  the*«mt>  r^" 
referred  to  some  deeds  and  documents  as  being  in  the  J)?®^*  ^^^^^  »* 

^  aia  not  appear 

plaintiff's  own  possession.  that  the  piaintifF 

The  motion  was  made  under  the  Act  to  amend  the  mentinhispofi- 
practice  and  proceedings  in  Chancery,  the  15  &  16  Vict. 
c.86(6). 

(a)  A  few  cases  relating  to  menced  by  bill  or  by  claim,  but 

practioe  will  be  found  in  the  as  to  suit  oommenoed  by  bill, 

earlier  pages  of  this  volume;  but  where  the  defendant  is  required 

it  18  intended  that  in  general  such  to    answer   the   plaintiffs   bill, 

caaes  shall  appear,  stated  as  con-  not  until  after  he  has  put  in  a 

dsely  as  practicable,  in  an  ap-  full  and  sufficient  answer  to  the 

pendix.  bill,  unless  the  Court  shall  make 

(6)  By  sect.  20  of  the  above  Act^  any  order  to  the  contrary,  to 

it  is  enacted   as   follows: — ^"It  make  an  order  for  the  production 

shall  be  lawful  for  the  Court^  up-  by  the  plaintiff  in  such  suit,  on 

on  the  application  of  anyMefend-  oath,  of  such  of  the  documents  in 

a&t  in  any  suit,  whether  com-  his  possession  or  power  relating 
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1852.  ^6  motion  was  not  supported  by  any  affidavit. 


Mr.  Russell  and  Mr.  W.  W.  Cooper  in  support  of  the  mo- 
tion.— The  object  of  the  recent  enactment  was  to  place  the 
Arffumeni.  defendants  who  have  fully  answered  in  the  same  position 
as  they  would  have  been  in  under  the  old  practice  by 
means  of  a  cross  bill  These  defendants  might  have  had 
the  discovery  now  sought,  if  they  had,  under  the  old  prac- 
tice, filed  a  cross  bill ;  and  they  are  entitled  upon  this  mo- 
tion to  the  production  of  the  plaintiff's  documents.  The 
defendants  cannot  know  what  documents  the  plaintiff 
*  has  in  his  possession,  and  they  ask  for  the  production  of 
all.  The  Court  should,  upon  this  motion,  make  an  order 
analogous  to  that  which  is  made  upon  a  decree  in  a 
cross  suit. 

*  [The  Vicb-Chancellob,  after  referring  to  the  words  of 

the  20th  section,  said — The  defendants  offer  no  evidence 
that  the  plaintiff  has  any  documents  in  his  possession; 
and  without  that  it  was  impossible  for  the  Court  to  exer- 
cise the  discretion  vested  in  it  by  the  Act  to  order  the 
production  of  "  such  documents"  as  the  Court  should  think 
right,  or  whether  any  should  be  produced.  The  Act  does 
not  direct  the  Court  to  order  the  production  of  all  do- 
cuments, but  of  such  only  as,  after  having  exercised  its 
discretion,  it  may  think  ought  to  be  produced;  and  there 
is  no  constat  that  there  is  any  document,  much  less  that 
any  ought  to  be  produced.] 

Primi  facie,  it  is  the  duty  of  the  plaintiff  to  produce 
all  the  documents  in  his  possession;  and  it  is  for  the 
plaintiff  to  mak€  out  a  case  for  withholding  any  particular 
document  from  being  produced.     The  plaintiff's  bill  re- 

to  the  matters  in  question  in  the  with  such  documents  when  pro- 
suit,  as  the  Court  shall  think  duced  in  such  manner  as  shall 
right:  and  the  Court  may  deal      appear  just*' 
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fers  to  several  documents  in  his  possession,  and  the  de-        i852. 
fendants  are  entitled  at  least  to  an  order  for  the  produc- 
tion of  these  documents. 

The  18th  section,  renders  it  imperative  on  the  defend- 
ants, upon  the  order  of  the  Court,  to  produce  all  the  docu- 
ments in  their  possession;  and  the  object  of  the  legislature 
was  to  give  to  the  Court  the  same  power  as  was  previous- 
ly exercised  by  the  Master  under  the  usual  order  to  pro- 
duce in  a  decree.  In  practice,  the  Master  orders  gene- 
rally the  production  of  all  the  documents  in  the  defend- 
ant's possession  (a).  This  order  left  it  to  the  party  on 
whom  the  order  for  production  was  made  to  protect  such 
as  were  privileged  by  a  proper  affidavit 

Mr.  Molina  and  Mr.  J.  J.  H.  Humphreys  were  for  the 

plamtiff. 

The  Vice-Chancellob,  without  hearing  them,  said: —  Judgment. 
I  do  not  think  that  the  Court  ought,  under  this  Act,  in  ~~" 
such  a  case  as  this  to  make  an  order  in  general  terms  for 
the  production  of  all  documents  in  the  possession  of  the 
plaintiff,  analogous  to  that  which  is  contained  in  a  decree. 
The  Court  is  to  exercise  a  discretion.  The  order  may  be 
to  produce  all  the  documents,  and  yet  it  may  turn  out  that 
ail  ought  not  to  be  produced.  The  documents  sought  to 
he  produced  should  appear  upon  the  notice  of  motion,  so 
that  with  reasonable  certainty  the  Court  may  know  what 
documents  are  required  to  be  produced.  It  seems  to  me 
that  the  recent  Act  ought  not,  according  to  a  reasonable 
construction,  to  be  held  to  sanction  an  application  of  this 
Hni  There  is  no  evidence  that  the  plaintiff  has  a  single 
document  in  his  possession.  The  motion  must  be  refused, 
with  costs. 


(a)  2  Dan.  Chanc.  Prac.  1117. 
(&)  See  the  next  case  of  Mcin- 


tosh V.  The  Oreai  Western  Bail- 
way  Comvpany, 


b2 


1852. 
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Upon  a  motion 
hj  the  defend- 
anta  for  the 
production  of 
all  documents 


Nov.  uih.      MINTOSH  V,  THE  GREAT  WESTERN  RAILWAY 

COMPANY  AND  Othbes. 

X  HIS  was  a  motion,  made  under  the  15  &  16  Yict  c.  86, 

s.  20  (a),  on  behalf  of  the  defendants,  the  Great  Western 

Railway  Company,  for  the  production  of  documents  in  the 

in  the  plaintiff's  plaintiffs  possession  relating  to  the  matters  in  question 

possession,  con-  ,..-„,  .  ,  •       •        i 

sisting  of  cor-  in  this  suit.  The  motion  was  made  upon  a  notice  m  the 
T^ff  spedfi^ed  following  terms,  signed  by  the  defendants'  solicitor,  and 
persons, entries   addressed  to  the  plaintiff's  solicitors:—"  Take  notice  that 

relating  to  con-  * 

tracts  the  sub-  this  Honorable  Court  will  be  moved  before  his  Honor 
wpioi  of  spwi-  the  Vice-Chancellor  Sir  John  Stuart,  on  Tuesday  the  2nd 
enl^nd*«tt^^  ^^7  ^^  November  next,  or  so  soon  after  as  counsel  can  be 
tries  rckting  to  heard — bv  Mr.  Bacon  and  Mr.  Stemns,  of  counsel  for  the 

the  matters  in  

defendants,  the  Great  Western  Railway  Company,  that  the 
above-named  plaintiff  may,  within  twenty-eight  days  after 
defendants*  soli-  ^^e  date  of  the  Order  to  be  made  on  this  motion,  or  such 

citors,  in  the  ' 

tenns  of  the 
notice  of  mo- 
tion, that  he 
believed  the  do- 


the  suit,  sup- 
ported by  the 
affidavit  of  the 


other  time  as  the  Court  shall  think  fit,  produce  on  oath 

and  leave  with  the  record  and  writ  clerk  of  this  Honorable 

c^ente  sought  Court  in  whose  division  this  cause  is,  or  in  such  other 

to  be  produced  manner  as  to  this  Court  shall  appear  just,  all  letters,  re- 
were  m  the  rr        J       ?  7 

piaintirs  nog-  ports,  Statements,  estimates,  and  calculations  of  works  done 

Court  ordered  ^^^  ^^  ^®  douc,  and  Other  Written  communications  in  the 

ra*<»th*^^Si  P<>ssession  or  power  of  the  said  plaintiff,  written,  made,  or 

a  month,  with  sent  bv  or  from  any  or  either  of  the  persons  hereinafter 

the  usual  liber-  • 

ty  to  withhold  mentioned  or  referred  to,  that  is  to  say,  the  said  plaintiff, 
S/Stt.  *®  »^^  defendant  Timothy  Tyrell,  David  Mlntosh  the 
on^JttT^fSt  7^^^&^^9  E*"^^  several  other  persons  by  name,]  and  all  and 

Upon  the  motion  of  the  defendants  in  a  cause  which  was  at  issue  beibre  the  Act  of  the  15  ft  15 
Vict  c.  86,  and  before  the  Orders  of  the  1 6th  of  October,  1852,  came  into  operation,  but  the  witnesses 
had  not  been  actually  examined,  though  expenses  had  been  incurred  in  pit^paring  for  the  examina- 
tion of  them,  the  Court,  considering  that  the  questions  between  the  parties  were  matters  of  account, 
in  exercise  of  the  discretion  given  to  it  under  the  39th  Order  of  7th  of  August,  1852,  directed  the 
evidence  to  be  taken  according  to  the  mode  prescribed  by  the  15  &  16  Vict.  c.  86. 

Observations  on  that  Act,  and  on  the  new  Orders  made  in  pursuance  of  it. 


(a)  See  ante,  p.  1,  n.  (6). 
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every  other  persons  and  person  employed  by  or  on  behalf        iscj, 

of  the  plaintiflF  in  or  about  all  or  any  of  the  several  works     ^'^T^' — ' 

,  M*Into«h 

and  contracts  in  the  pleadings  in  this  cause  mentioned,  v. 

as  agents,  sub-contractors,  superintendents,  clerks  of  the      \^iSil[j» 
works,  foremen,  inspectors,  overlookers,  time-keepers,  or   ^^^^  ^• 
otherwise,  to  any  others  or  other  of  the  several  persons     Statement, 
hereinbefore  named,  mentioned,  or  referred  to,  and  relating 
to  or  containing  any  entry  or  passage  relating  to  the  se- 
veral contracts  and  works  in  the  pleadings  in  this  cause 
mentioned,  and  the  matters  in  question  in  this  suit;  and 
also  all  letters  and  written  communications,  and  copies  of 
letters  and  written  communications  in  the  possession  or 
power  of  the  said  plaintiff,  relating  to  or  containing  any 
entry  or  passage  relating  to  the  aforesaid  contracts,  works, 
and  other  matters,  or  any  of  them,  written  or  sent  by  or 
&um  any  or  either  of  the  following  persons,  that  is  to  say, 
the  said  defendant  C.  A.  Saunders,  the  said  defendant  Isam- 
bard  Kingdom  Brunei,  [and  several  other  persons  by  name,] 
to  any  or  either  of  the  following  persons,  that  is  to  say,  the 
said  plaintiff,  the  said  defendant  Timothy  Tyrell,  the  said 
David  Mlntosh  the  younger,  [and  several  other  persons  by 
name];  and  also  all  copies  of  letters  and  written  commu- 
nications in  the  possession  or  power  of  the  said  plaintiff, 
relating  to  or  containing  any  entry  or  passage  relating  to 
the  same  or  the  like  matters  or  any  of  them,  written  or 
sent  by  or  from  any  or  either  of  them  the  said  plaintiff, 
the  said  defendant  Timothy  Tyrell,  David  Mlntosh  the 
younger,  [and  several  other  persons  by  name];  and  also 
all  memorandum  books,  books  of  account,  other  books, 
accounts  of  monies  from  time  to  time  paid,  laid  out,  or 
expended  by  the  said  plaintiff,  other  accounts,  receipts, 
vouchers,  maps,  plans,  drawings,  sections,  journals,  reports, 
certificates,  memoranda,  documents,  papers,  and  writings 
in  the  possession  or  power  of  the  said  plaintiff,  relating  to 
or  containing  any  entry  or  passage  relating  to  the  several 
contracts  and  works  in  the  pleadings  in  this  cause  mention- 
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ed^  or  any  of  the  matters  in  question  in  this  suit;  and  that 
the  said  defendants  the  Great  Western  Railway  Company 
may  be  at  liberty  to  inspect  the  same  when  produced,  and 
take  copies  thereof  and  extracts  therefrom.  Dated  this 
29th  day  of  October,  1852." 

The  defendants'  solicitor  deposed,  that,  from  information 
obtained  by  him  in  the  conduct  of  the  cause,  he  believed 
that  the  plaintiff  had  in  the  possession  or  power  of  himself 
or  of  his  solicitors  or  agents,  divers  of  the  several  documents 
specified  in  the  notice  of  motion,  following  the  terms  of  the 
notice  of  motion. 

From  the  affidavits,  and  upon  the  statement  of  the  par- 
ties, it  appeared  that  this  was  a  suit  by  the  plaintiff  to  ob- 
tain a  settlement  of  accounts,  and  the  payment  of  large 
sums  of  money,  which  the  plaintiff  claimed  to  be  due  to 
him  for  extensive  works  done  by  him  as  contractor  for  the 
defendants,  the  Great  Western  Railway  Company. 

The  bill  was  filed  on  the  2nd  of  November,  1847.  The 
defendants'  first  answer  was  put  in  on  the  20th  of  Septem- 
ber, 1848;  and  on  the  9th  of  February,  1849,  the  usual 
order  was  made  for  the  production  of  the  documents  in 
the  defendants'  possession;  on  which  production  of  such 
documents  was  made  by  them. 

Upon  exceptions  to  the  defendants'  answer  for  insuffi- 
ciency, which  were  allowed,  the  defendants  put  in  a  fur- 
ther answer  on  the  13th  of  June,  1849;  and  on  a  further 
order,  a  production  of  the  further  documents  appearing  in 
the  defendants'  possession  by  this  answer  was  obtained. 
This  answer  being  also  insufficient,  a  third  answer  was 
put  in  on  the  1 1th  of  July,  1849.  The  bill  was  subsequently 
amended;  and  on  the  8th  of  March,  1850,  and  subsequently, 
amendments  were  made,  and  answers  were  put  in,  the  last 
answers  having  been  filed  in  March,  1852.  Replication  was 
filed  in  May,  and  the  cause  was  then  at  issue. 

The  plaintiff,  by  affidavit,  admitted  that  an  immense 
quantity  of  documents  had  come  into  his  possession  re- 
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lating  to  the  matters  in  question  in  the  suit,  but  he  stated 
that  they  were  much  scattered.  He  admitted  the  posses- 
sion of  some  of  the  documents  described  in  the  notice,  but 
alleged,  that,  to  ascertain  which  of  them  came  within  the 
description  of  being  relevant,  would  require  a  laborious 
and  expensive  search  and  investigation,  which  would  occa- 
sion serious  injury  to  the  plaintiff,  and  delay  the  proceed- 
ings in  the  suit;  to  which,  he  submitted,  that,  in  the  pre- 
sent state  of  proceedings,  he  ought  not  to  be  subjected. 


M^In'tosh 

9. 

Obiat 

Wmtsrn 

Railway  Ca 

Statement 


Mr.  Bacon  and  Mr.  Stevens,  in  support  of  the  motion. — 
The  defendants  are  entitled  to  the  production  asked  by 
them.  The  legislature,  by  the  20th  section  of  the  1 5  &  1 6 
Vict.  c.  86,  intended  to  give  to  defendants  the  benefit  of 
obtaining  the  production  of  documents  in  the  plaintiff's 
possession,  without  putting  them  to  the  expense  of  filing  a 
cross  bill  for  the  purpose.  In  the  recent  case  of  Fiotb  v. 
MvM%n8{d)y  this  Court  held,  that  there  must  be  some 
constat  before  the  Court,  that  there  are  documents  in  the 
plaintiff's  possession  relating  to  the  matters  in  question  in 
the  suit,  and  some  information  as  to  the  nature  of  such 
documents.  In  this  case  the  affidavit  of  the  defendants' 
solicitor  gives  prima  facie  evidence  that  there  are  do- 
cuments of  the  nature  specified;  indeed,  the  plaintiff's 
affidavit  admits  the  possession  of  several  of  the  docu- 
ments, and  raises  no  question  as  to  their  relevancy  to  the 
matters  in  issue.  The  substance  of  the  plaintiffs  objection 
to  the  order  being  made,  appears  upon  his  affidavit  to  be 
the  length  of  time  during  which  this  suit  has  been  pend- 
ing, and  the  circumstance  that  the  documents  sought  to 
be  produced  by  him  are  scattered ;  and  that,  to  collect 
them,  and  discriminate  which  he  is  bound  to  produce, 
and  which  he  need  not  produce,  would  occupy  all  his 


ArgumetiU 


(a)  Ante,  p.  1. 
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1862.        time  for  some  long  period;  and  he  submits  that  he  is  not 

r_    '  bound  to  devote  all  his  time  to  such  an  investigation  with 

«.  reference  to  the  production ;  and  that  the  evidence  he  must 

Wkstbrn      get  up  for  the  hearing  will  occupy  all  his  time ;  and  that 

^^°!.r^^^'    this  motion  is  only  for  delay.    The  defendants  might  have 

ArffumenL     filed  a  cross  bill  to  obtain  the  discovery  now  sought,  and 

upon  such  a  bill  it  must  be  produced;  and  this  motion 

is  precisely  within  the  object  proposed  to  be  obtained  by 

the  legislature. 

Mr.  RusaeU  and  Mr.  Bazalgette,  for  the  plaintiffs,  opposed 
the  motion. — ^From  the  year  1847,  when  this  suit  was  insti- 
tuted, up  to  the  present  time,  it  was  competent  for  the  de- 
fendants, under  the  old  practice,  to  have  proceeded  to  ob- 
tain the  production  of  the  documents  now  asked  for;  but 
they  took  no  such  steps.  It  is  clear,  therefore*  that  they  did 
not  want  that  which  is  now  asked,  but  which  is  now  ask- 
ed only  for  the  purpose  of  impeding  the  plaintiff's  proceed- 
ing. These  circumst^tnces,  and  the  manifest  object  of  this 
motion,  should  induce  the  Court,  in  the  exercise  of  its  dis- 
cretion, to  refuse  this  motion.  The  principle  on  which 
the  Court  refused  to  order  the  production  of  documents  in 
Fiott  V.  MuUinSy  is  equally  applicable  to  the  present  casa 
[The  Yioe-Chanoellor  said,  that  case  was  very  different 
from  the  present  It  was  right  to  state,  that  some  of  those 
who  took  part  in  framing  the  Act  of  Parliament  intended 
that  it  should  have  been  so  framed  as  to  entitle  a  defendant- 
to  compel  a  plaintiff  to  state  upon  oath,  under  the  order 
of  the  Court,  what  documents  he  had  in  his  possession  or 
power  relating  to  the  matters  in  question  in  the  suit;  but, 
if  that  were  the  intention  of  the  legislature,  the  words  of 
the  Act  have  failed  to  express  it;  and,  in  saying  this,  he 
did  not  state  his  own  opinion  alone.]  The  large  terms 
of  the  notice  of  motion  would  include  letters  to  workmen 
and  other  correspondence,  and  documents,  which  might  be 
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relevant  but  must  be  utterly  immateriaL — ^They  referred  to        186S. 
The  Attamey-Oenerai  v.  fFUson (a).  mintoiih 

Railway  Co. 

The  ViCB-CHAKOEiiOE,  stopping  him,  said: — ^As  to  the  judgment, 
delay,  I  need  not  trouble  the  defendants'  counsel  It  is 
admitted  that  they  are  now  entitled  to  obtain  discovery 
by  a  cross  bill;  and  I  do  not  think  the  discovery  required 
by  this  notice  of  motion  is  more  extensive  than  might  have 
been  had  upon  a  cross  bOL  On  the  general  question,  the 
defendants  have  entitled  themselves  to  an  order  against 
the  plaintiff  The  application  is  made  under  the  20th 
fiection  of  the  Act  of  last  session,  the  15  &  16  Vict  a  86. 
The  terms  of  the  enactment  are  very  large  and  compre- 
hensiva  It  has  been  stated  very  justly,  that  the  view  of 
the  l^slature  was  to  give  to  a  defendant,  without  the 
more  costly  process  of  a  bill  of  discovery,  means  of  obtain- 
ing the  production,  upon  oath,  of  documents  in  the  pos- 
session of  the  plaintiff.  It  however  imposed  upon  the 
Court  the  duty  of  exercising  a  discretion  in  ordering  such 
production,  for  very  obvious  reasons,  because  there  may  be 
many  documents  in  the  possession  or  power  of  the  plaintiff 
relating  to  matters  in  question  in  the  suit,  the  production 
of  which  might  be  altogether  nugatory  or  unnecessary  or 
improper.  What  I  have  to  consider  on  the  present  occa- 
sion is,  whether  it  appears  from  the  evidence  that  there 
are  documents  in  the  possession  of  the  plaintiff,  which  it 
is  fit  and  proper,  from  the  nature  of  the  litigation  and  the 
nature  of  these  documents,  that  the  plaintiff  should  be  or- 
dered to  produce  upon  oath. 

Now,  I  find  that  the  subject-matter  of  the  suit  is  the 
right  which  the  plaintiff  asserts  to  recover  from  the  de- 
fendants certain  sums  of  money,  which  he  alleges  to  be 

(a)  9  Sim.  526. 
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due  to  him  under  certain  contracts.  I  find,  that,  in  the 
course  of  that  litigation,  the  plaintiff  thought  it  material 
for  his  case  to  compel  the  defendants  to  the  most  ample 
discovery  and  production  of  documents  in  the  defendants' 
possession.  I  find,  moreover,  that  the  defendants  allege, 
and  the  plaintiff  admits,  that  the  plaintiff  has  in  his  pos- 
session documents  relating  to  the  matters  in  question  in 
the  cause.  What  I  have  to  consider  is,  whether,  upon  this 
general  admission,  it  is  proper  that  there  should  be  a  pro- 
duction ordered  at  the  instance  of  the  defendants. 

It  appears  strangely  enough,  from  the  case  stated  by 
the  plaintiff  in  his  own  affidavit,  that  an  enormous  mass 
of  documents  relating  to  matters  in  question  are  in  his 
possession ;  that  he  has  been  litigating  upon  the  matter 
to  which  these  documents  relate  for  five  years,  and  has 
never  for  himself  ascertained  the  contents  of  those  docu- 
ments, so  as  to  be  able  to  state,  in  such  a  way  as  to 
enable  the  Court  to  exercise  a  more  particular  judgment 
upon  their  contents,  whether  they  do  immediately  relate 
to  the  matters  in  question  in  the  cause.  I  think,  upon 
a  litigation  which  has  been  conducted  under  such  circum- 
stances, with  regard  to  the  documents  which  relate  to  the 
subject-matter  of  the  litigation  in  the  possession  of  the 
plaintiff  himself,  that  the  case  is  pre-eminently  one  in 
which  the  Court  should  exercise  its  discretion  in  favour 
of  the  defendants,  so  as  to  give  the  most  ample  means  of 
investigation  as  to  the  nature  of  those  documents.  Such 
want  of  diligence — I  do  not  say,  of  caution— on  the  part 
of  the  plaintiff  himself  with  reference  to  those  documents, 
is  a  very  strong  reason  for  the  Court  exercising  its  utmost 
power  to  give  to  the  defendants  the  means  of  investigat- 
ing the  contents  of  these  documents.  I  therefore  think  it 
is  my  duty  to  make  an  order  according  to  the  terms  of 
the  notice  of  motion,  with  some  qualification  as  to  the 
time.  The  order  must  compel  the  plaintiff  to  state  more 
particularly  on   oath   the    nature   of  those    documents 
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which  are  in  Ids  possession.  It  is  useless  for  me  to  con- 
sider, in  the  present  state  of  the  matter,  any  question 
that  may  arise  with  reference  to  the  form  in  which  that 
oath  will  be  made  by  the  plaintiff.  All  that  I  can  do  is, 
in  the  terms  of  the  Act  of  Parliament,  to  order  the  plain- 
tiff to  produce  the  documents  on  oath,  and  to  give  him  a 
reasonable  time  for  that  production.  The  time  asked  by 
the  notice  of  motion  is  twenty-eight  days,  which  I  think  is 
too  short  With  this  intimation,  the  parties  can  arrange 
between  themselves  the  time  within  which  the  affidavit 
shaU  be  made.  I  am  aware  the  plaintiff  in  his  affidavit 
has  stated  that  great  inconvenience  and  great  loss  to  him- 
self will  accrue  from  the  investigation  which  will  be  ne- 
cessary, in  consequence  of  the  order  that  I  am  about  to 
make.  That  inconvenience  and  that  loss  have  been  already 
incurred  by  these  defendants  in  reference  to  a  similar  in- 
vestigation as  to  documents  in  their  possession  at  his  in- 
stanca  I  do  not  think  it  rests  with  the  plaintiff,  who  has 
commenced  the  litigation,  to  object  to  any  degree  of  in- 
convenience and  expense  to  himself  that  may  arise  from 
what  is  necessary  in  order  that  complete  justice  may  be 
done  between  the  parties.  But  it  is  the  duty  of  the  Court 
to  see  that  nothing  unreasonable  or  harsh  be  exacted  from 
the  plaintiff  (a). 
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The  parties  agreed  that  the  period  within  which  the 

plaintiff  should  make  the  affidavit  should  be  two  months. 

The  order  was  according  to  the  terms  of  the  notice  of 


(a)  It  has  flinoe  been  deter- 
mined, that  all  applications  for 
the  production  of  documents  must 
be  made  before  a  Judge  at  Cham- 
bers: see  Thampsf/n  v.  Teulon,  9 
Hare,  App.  xlviiL  and  xlix.  And 
after  much  consideration  the 
Judges  have  at  length  agreed, 
that  no  affidavit  shall  be  required 


in  support  of  an  application  for 
production  of  documents  on  oath, 
under  the  20th  section  of  the  15 
&  16  Vict.  c.  86.  And  the  Judges 
have  settled  a  form  of  affidavit 
to  be  made  on  the  production  of 
documents  under  this  Act:  see 
The  Rochdale  Canal  Company  v. 
King,  16  Beav.  11. 
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motion,  fixing  the  period  at  two  months  instead  of  twenty- 
eight  days. 

Another  motion^  on  the  part  of  the  same  defendants, 
the  Great  Western  Railway  Company,  was  also  made. 

This  motion  was,  that  the  evidence  to  be  used  at  the 
hearing  of  this  cause  might  be  taken  in  the  mode  pre- 
scribed by  the  Act  of  Parliament  passed  in  the  15  &  16 
Vict.  c.  86,  intituled  "  An  Act  to  amend  the  Practice  and 
Course  of  Proceeding  in  the  High  Court  of  Chancery," 
and  the  General  Orders  and  Rules  of  the  High  Court  of 
Chancery  made  in  pursuance  of  the  said  Act. 

The  progress  and  present  state  of  the  cause  appeared 
upon  this  motion.  They  were  the  same  as  stated  ante, 
p.  6. 

From  the  affidavits  made  upon  this  motion,  it  appeared 
that  the  defendants'  solicitor,  on  the  30th  of  September, 
1852,  had  written  to  the  plaintiff's  solicitors,  asking  to 
have  the  evidence  taken  by  consent  under  the  new  prac- 
tice; but  that  the  plaintiff's  solicitors  refused,  on  the 
ground  of  the  progress  which  had  been  then  already  made 
in  preparing  to  examine  the  plaintiff's  witnesses.  It  also 
appeared  that  the  plaintiff's  evidence  would  necessarily  be 
of  great  extent,  that  the  witnesses  were  very  numerous, 
that  many  of  them  lived  at  great  distances  in  different  parts 
of  England,  and  that  some  of  them  were  abroad;  that  the 
interrogatories  for  the  examination  of  witnesses  were  in 
part  prepared,  and  would  be  shortly  completed. 

Upon  an  order,  made  in  July,  1852,  the  time  for  publi- 
cation liad  been  enlarged  until  the  last  day  of  Hilary 
Term,  1853. 


ArgumenL  Mr.  Bocon  and  Mr.  Stevens  in  support  of  the  motion. — 
The  15  &  16  Vict.  c.  86,  after  abolbhing  the  mode  of  tak- 
ing evidence  upon  interrogatories,  enables  the  parties  to 
take  evidence  orally  or  by  affidavit.  The  29th  section  of 
the  Act  provides,  that  where  the  suit  is  already  at  issue 
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the  plaintiff  may  give  notice  to  the  defendant  to  adduce 
evidence  orally  or  by  affidavit;  and  the  30th  section  au- 
thorises any  party  to  a  suit  to  elect  that  the  proceedings 
shall  be  orally.  The  63rd  section  authorises  the  Court  to 
make  general  orders  for  carrying  the  purposes  of  the  Act 
into  effect.  The  Orders  of  the  7th  of  August,  1852,  made 
in  pursuance  of  this  authority,  regulate  the  mode  of  pro- 
cedure under  the  statute;  and  the  39th  of  these  Orders 
directs,  that,  in  suits  in  which  issue  shall  have  been  joined 
▼hen  the  Orders  shall  have  come  into  operation,  the  pro- 
ceedings shall  be  according  to  the  former  practice,  unless 
the  parties  shall  consent,  "  or  the  Court  shall  order,  that 
the  same  shall  be  taken  in  the  mode  prescribed  by  the 
Act  of  the  16  &  16  Vict  c.  86,  and  these  Orders."  The 
plaintiff  having  declined  to  consent  that  the  evidence  shall 
be  taken  oraUy,  the  defendants  apply  under  the  provi- 
sions of  the  Act  and  the  General  Orders  of  the  Court,  that 
the  Court  -will,  in  the  exercise  of  its  discretion,  order  the 
evidence  to  be  taken  orally,  which  the  legislature  has,  after 
abolishing  the  old  mode  of  taking  evidence,  authorised. 


1862. 


ArgumenL 


Mr.  RusseU  and  Mr.  BazalgeUe  for  the  plaintiff*. — The 
proceedings  in  this  case  have  gone  too  far  to  enable  the 
defendants  to  sustain  this  application.  The  plaintiff  has 
proceeded  to  a  great  extent,  and  at  a  large  expense,  to 
prepare  his  case  under  the  old  practice.  Nothing  has 
been  adduced  to  shew  that  any  peculiar  hardships  would 
arise  to  the  defendants  by  pursuing  that  practice,  or  why 
the  plaintiff  should  be  exposed  to  the  hazard  of  the  ex- 
perimental procedure  which  the  recent  Act  has  intro- 
duced. 


The  Viob-Chancbllor: — 

The  provisions  of  the  recent  Act  of  Parliament  and  of 
the  General  Orders  of  the  Court  for  effectuating  the  pur- 
poses of  that  Act,  have  imposed  upon  the  Court  in  this 


Judgment 


14 


1852. 

M4NT08H 

V. 

Grbat 

Wbstbrn 

Railway  Co. 

Judgment, 


CASES  IN  CHANCERY. 

case,  and  are  likely  to  impose  upon  the  Court  in  cases  of  a 
similar  nature,  a  task  of  very  great  difficulty  and  great 
importance. 

Here  the  defendants  ask  that  the  evidence  may  be  taken 
according  to  a  system  and  practice  hitherto  new  and  un- 
tried. The  plaintiff,  on  the  other  hand,  asks  the  Court 
to  allow  the  evidence  to  proceed  under  the  old  system, 
he  having  filed  his  bill  at  the  time  when  he  had  reason  to 
expect  that  he  would  have  the  means  of  proving  his  case 
under  the  old  system  and  under  no  other.  I  am,  there- 
fore, to  decide,  upon  the  construction  of  the  Act  of  Par- 
liament and  these  Orders,  and  upon  the  facts  brought 
before  the  Court  to  guide  its  discretion,  whether  this  ap- 
plication should  be  granted. 

The  plaintiff  insists  that  enough  has  not  been  shewn  to 
induce  the  Court  to  grant  this  application;  nay,  it  has 
been  said,  that,  if  the  Court  grant  the  application  in  this 
case,  it  must  be  a  motion  of  course  in  every  other  case 
to  have  the  evidence  taken  under  the  new  system.  I  do 
not  think  that  is  an  accurate  view  of  the  case.  I  think 
that  it  by  no  means  follows,  that,  if  the  Court  in  this  case 
should  grant  the  application,  it  must  grant  it  in  every  other 
case. 

It  is  perfectly  plain  that  the  intention  of  the  Act  of  Par- 
liament was,  that  the  mode  of  taking  evidence  should  be 
altered,  because  the  old  mode  was  considered  to  be  de- 
fective. It  is  also  evident  that  it  was  in  the  contempla- 
tion of  the  Judges  of  this  Court,  who  had  authority  to 
make  Orders  suspending  the  operations  of  these  enact- 
ments, that  cases  might  occur  in  which  it  might  be  highly 
inconvenient,  and  not  at  all  conducive  to  the  purposes  of 
justice,  to  extend  the  new  system  to  causes  actually  at 
issue,  and  in  which  the  evidence  may  have  been  taken 
either  altogether  or  to  a  great  extent  according  to  the  old 
system.  Cases  might  occur  in  which  evidence,  taken  ac- 
cording to  the  old  system  in  causes  already  at  issue,  might 
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be  allowed  to  be  used  in  such  a  way  as  to  have  these  matters        isds. 
disposed  of  in  a  perfectly  satisfactory  way.    And  it  was      m*iJtosh 
conceived,   I  presume,  from  the  terms  of  the  General  v- 

Orders,  that  the  majority  was  likely  to  be  of  cases  in  Wbstbrn 
which,  to  a  great  extent,  the  evidence  had  been  completed  "''^^^ 
under  the  old  system.  Now  the  present  case  is  not  a  case  ^wlgiMnL 
of  that  kind  at  all.  In  the  month  of  September  last,  no 
interrogatories  had  been  filed,  nothing  had  happened  ex- 
cept that  the  cause  was  simply  at  issue;  and  in  the  month 
of  September  last  the  plaintiff  was  aware  that  the  de- 
fendants' view  of  the  matter  was,  that  nothing  had  been 
then  done  towards  taking  of  the  evidence  in  the  one  way 
or  the  other;  and  that  his  view  was,  to  have  the  evidence 
taken  according  to  that  system  which  the  legislature  has 
declared  to  be  the  best.  If  it  was  the  view  of  the  General 
Ordeis  of  the  7th  of  August  last,  that,  in  the  majority  of 
causes  at  issue,  the  evidence  may  haye  been  taken  to  a 
considerable  extent,  that  Order  does  not  apply  to  the  pre* 
sent  case;  therefore,  I  think  that  the  argument  grounded 
upon  the  terms  of  the  General  Orders  of  the  7th  of  August, 
and  that  section  which  has  been  referred  to,  does  not 
apply  to  the  present  case  at  all  I  think  that  here,  where 
the  cause  is  simply  at  issue,  it  is  open  to  the  defendants 
to  shew  the  Court,  that  nothing  having  been  done  as  to 
the  mode  of  taking  the  evidence,  from  the  nature  of  the 
points  at  issue  in  the  cause,  it  is  more  convenient  that  the 
new  mode  shoidd  be  resorted  to. 

It  was  next  suggested,  on  the  part  of  the  plaintiff,  that 
he  ought  not  to  be  made  the  victim  of  a  new  experiment; 
that  he  had  begun  his  litigation  under  the  old  system,  and 
ought  to  be  permitted  to  proceed  with  it.  But  that  is  a 
matter  on  which  the  General  Orders  of  the  Court  have 
authorised  me  to  exercise  a  discretion.  The  difficulty  of 
my  task  is  rendered  much  greater  by  the  plaintiff's  asser- 
tion of  his  right  to  proceed  in  the  course  in  which  he  had 
b^gun.    Still  it  is  my  duty,  looking  at  the  matters  in 
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1852.        issue  between  the  parties,  and  the  way  in  which  the  evi- 

"    ^  dence  is  proposed  to  be  taken,  to  decide,  upon  the  con- 

».  flicting  views  of  the  plaintiff  and  the  defendants,  in  which 

Wbstkrn      of  the  two  ways  justice  can  be  administ'Cred  most  expe- 

Railway  Co.    jitiQusly^  and  most  cheaply,  so  as  to  be  satisfactorily  ad- 
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Now,  when  I  look  to  the  matters  in  issue  in  the  cause, 
they  seem  to  me,  if  the  new  system  is  worth  anything,  to 
be  such  matters  as  are  peculiarly  within  the  view  of  the 
legislature  in  altering  the  mode  in  which  evidence  shall 
be  taken.     Without  doubt  the  old  system  was  a  defective 
mode.  Its  defect  was  always  felt  But,  as  to  the  new  mode, 
he  must  be  a  very  bold  man  who  will  say,  that  there  are 
not  defects  in  the  mode  of  taking  evidence  by  examining 
witnesses  vivA  voce  and  by  affidavit.   But  if  I  find  that  the 
legislature,  in  its  wisdom,  looking  at  the  defects  on  both 
sides,  is  now  of  opinion  that  the  new  mode  is  likely  to  be 
more  effectual  than  the  old,  and  has  made  it  imperative,  (as 
the  Orders  have  made  it  imperative  when  the  cause  was  not 
at  issue  before  the  New  Orders  came  into  operation,  that  the 
new  mode  should  be  pursued,)  I  think  that  in  the  peculiar 
circumstances  of  this  case  it  is  fit  and  proper,  and  a  discreet 
thing  on  the  part  of  the  Courts  to  allow  the  evidence  to 
proceed  in  the  mode  which  the  legislature  has  declared  to 
be  the  best.     I  am  influenced  in  coming  to  that  conclusion 
very  much  by  the  fact,  that,  in  point  of  delay  and  expense, 
so  far  as  one  can  speculate  upon  such  matters,  the  delay 
and  expense  are  likely  to  be  much  less  in  bringing  the 
litigation  to  its  ultimate  result,  by  proceeding  by  the  exa- 
mination of  the  witnesses  under  the  new  system  than  under 
the  old.  If  the  new  system  be  worth  anything  at  all,  and  I 
am  not  at  liberty  to  say,  sitting  in  this  Court,  that  the 
new  system  is  not  the  better  system  of  the  two,  since  it  is 
that  which  has  received  the  sanction  of  the  legislature, 
this  seems  to  me  eminently  a  case  to  which  it  should  be 
applied. 


CASES  IN  CHANCERY. 

Upon  the  whole,  therefore,  I  think,  that  this  is  the  case 
in  which  the  application  of  the  defendants  ought  to  be 
granted.  And  in  disposing  of  this  case  I  have  felt  it  to 
be  mj  dutj,  as  I  shall  in  all  these  cases,  to  struggle  as 
much  as  possible  with  any  difficulties  or  uncertainties  that 
may  arise  from  the  language  of  the  Act  of  Parliament,  and 
from  the  language  of  the  Orders  of  this  Court,  in  order  to 
effectuate  what  was  the  great  object  of  the  Act  of  Parlia- 
ment and  of  the  Orders  of  the  Court,  namely,  to  enable 
parties  to  meet  on  equal  terms  in  this  Court,  and  have  the 
questions  between  them  disposed  of  with  as  little  delay 
and  at  as  little  expense  as  possible. 

I  think  the  defendants  will  have  no  difficulty  in  making 
an  application  substantially  with  reference  to  time,  under 
the  46th  Order. 
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1862. 
M^Intoah 

V. 

Orbat 

Wkstkrn 

Railway  Co. 

Judgment 


ROGERS  V.  JONES. 

1  HIS  was  a  claim  filed  by  one  of  the  residuary  legatees 
agamst  the  executors  of  a  will,  who  were  also  two  other 
of  the  residuary  legatees  under  it,  for  an  account,  and  the 
administration  of  the  testator's  estate. 

At  the  hearing,  on  the  21st  of  April,  1852,  an  order  was 
made,  in  the  form  prescribed  by  the  Order  of  April,  1850, 
Schedule  C,  No.  4,  declaring,  that  all  the  residuary  lega- 
tees named  in  the  testator's  will  were  entitled  to  the  bene- 
fit of  the  Order,  and  to  attend  before  the  Master;  and  the 
usual  accounts  were  directed. 

Richard  Jones,  one  of  the  executors,  had  not  proved  the 
will,  or  acted  in  the  trusts  of  the  will,  but  he  had  not  re- 
nounced.    He  died  on  the  16th  of  June,  1852. 

Hx.Bird  for  the  plaintiff,  now  moved,  that  the  suit  might 
proceed  without  any  representative  of  Richard  Jones  being 
brought  before  the  Court. 

VOL.  I.  c  s.  o. 


Nov,  ^rd  d: 

One  of  two  ex- 
ecutora,  co-dc- 
fendanU,  who 
was  alto  a  re- 
siduary legatee, 
having  died  in- 
•olvent  and 
without  any  re- 
presentative, 
after  an  order  for 
accounts  and  in- 
quiries made  up« 
on  an  ordinary 
claim,  hdd,  that 
the  suit  might 
be  prosecuted 
under  the  stat. 
15  &  16  Vict.' 
c.  86,  in  like 
manner  as  if  a 
legal  personal 
representative 
had  been  served 
and  had  ap- 
peared. 
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1862. 


Arffument. 


He  read  an  affidavit  of  the  plaintiff's  solicitor  to  the  fol- 
lowingeffect :  That  the  defeadant  Richard  Jones  died  on  the 
16th  of  June  last,  leaving  a  widow  Sarah  and  five  infant 
children  him  surviving;  that  the  deponent  was  informed, 
and  believed,  that  the  said  Richard  Jones  died  intestate, 
and  that  no  administration  of  his  effects  has  been  granted' 
by  any  Court,  and  that  there  was  no  legal  personal  repre- 
sentative of  him  in  existence;  and  the  deponent  believed 
that  Richard  Jones's  widow  was  purposely  evading  the  ap- 
pointment of  any  such  representative.  The  deponent  also 
specified  various  ineffectual  applications  to  the  solicitor  of 
the  deceased  and  to  his  widow,  to  procure  a  representa- 
tive; and  the  widow  alleged  that  the  deceased  was  pos- 
sessed of  no  property  at  the  time  of  his  death. 

He  referred  to  the  16  &  16  Vict  c.  86,  js.  44(a),  and 
submitted,  that  the  present  case  was  within  its  pro- 
visions. 


The  Yic£-Chancelik)B  said,  he  would  consult  the  other 
Judge& 

J^ov.  6th.         Mr.  Bird  now  renewed  the  application. 


(a)  By  the  16  &  16  Vict.  c.  86, 
8. 44,  it  is  enftoted  ^  That  if  in  any 
suit  or  other  proceeding  before 
the  Court,  it  shall  appear  to  the 
Court  that  any  deceased  person 
who  was  interested  in  the  mat^ 
ters  in  question  has  no  legal  per- 
sonal representative,  it  shall  be 
lawful  for  .the  Court  either  to 
proceed  in  the  absence  of  any 
person  representing  the  estate  of 
such  deceased  person,  or  to  ap- 
point some  person  to  represent 
such  estate  for  all  the  purposes 
of  the  suit  or  other  proceeding, 
on  such  notice  to  such  person  or 
persons,  if  any,  as  the  Court  shall 


think  fit,  either  specially  or  gen^- 
rally  by  pubUc  advertisements, 
and  the  order  so  made  by  the 
said  Coort,  and  any  orders  con- 
sequent thereon,  shall  bind  the 
estate  of  such  deceased  person  in 
the  same  manner  in  every  respect 
as  if  there  had  been  a  duly  con- 
stituted legal  personal  represent- 
ative of  such  deceased  person,  and 
such  legal  personal  representa- 
tive had  been  a  party  to  the  suit 
or  proceeding,  and  had  duly  ap- 
peared and  submitted  his  rights 
and  interest  to  the  protection  of 
the  Court." 


CASES  IN  CUANCERY. 

The  Vice-Chanoellob  said,  the  plaintiff  need  not  bring 
the  representative  of  the  late  Richard  Jones  before  the 
Court;  that  the  other  Judges  agreed  with  him  in  that  view, 
and  an  order  must  be  made  accordingly. 

Mr.  Bird  asked  that  a  direction  should  be  inserted  in 
the  order,  that  the  inquiries  in  the  Master's  office  should 
be  prosecuted  without  the  necessity  of  serving  any  repre- 
sentative of  the  defendant  Jones  with  the  writ  of  sum- 
mons, as  directed  by  the  decree  of  the  Slst  of  April,  1852. 
If  this  direction  were  not  given,  it  would  be  necessary,  in 
pursuance  of  the  directions  contained  in  that  decree,  to 
proTe  before  the  Master  that  all  the  residuary  legatees,  or 
the  representatives  of  such  of  them  as  were  dead,  had  been 
served,  or  the  proceedings  would  be  stopped. 

The  Vice-chancellor  said,  he  thought  such  a  direction 
might  properly  be  inserted  in  the  order. 

By  the  minutes  of  the  order  it  was  directed^  that  the  suit 
should  proceed  without  making  the  legal  personal  repre- 
sentative of  the  late  defendant  R.  Jones  a  party  thereto; 
and  that  the  inquiries  and  accounts  directed  by  the  order 
of  the  21st  of  April,  1852,  should  be  prosecuted  and  taken 
in  like  manner  as  if  such  legal  personal  representative 
had  been  served  with  a  writ  of  summons,  and  had  entered 
his  appearance  with  the  Clerk  of  Records  and  Writs  as  a 
defendant 
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1852. 


ArgumenL 


MintUei  of 
Order. 
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1852. 

yov.m.      In  the  Matter  op  the  Estate  of  JOHN  HANBURY 

BEAUFOY,  Deceased; 

AND 

In  the  Mattee  of  An  Act  for  making  a  Railway  from 
Oxford  to  Worcester  and  Wolverhampton,  and  op  The 
Lands  Clauses  Consolidation  Act,  1845,  The  Railways 
Clauses  Consolidation  Act,  1845,  and  The  Companies 
Clauses  Consolidation  Act,  1845. 

On  the  deoth  of   X  HIS  was  the  petition  of  Mrs.  Beaufoy,  the  widow  of  the 

the  last  cestui  *  '' 

que  Tie  of  a  re-   above-named  John  Hanbury  Beaufoy. 

hold,  the  tenant       I^  appeared  that  Mr.  Beaufoy,  being  possessed  of  a  lease- 

h^^bTO^k  re-  ^^^^  ^^^^  ^^^  *  *®"^  ^^  ^^  years,  determinable  on  the 
ceipt  of  the        death  of  the  survivor  of  three  lives,  his  own  being  one  of 

whole  income,  ,         ,  ,  , 

and  afterwards  them,  by  his  wiU  gave  all  his  lands,  held  by  him  under  a 

of  thecompen-  renewable  lease  for  lives,  to  certain  trustees,  for  the  lives 

J!dd  b™a°i3i-  ^^  *^®  persons  named  in  the  then  existing  lease  or  to 

way  company,  be  named  in  any  future  lease  thereof,  with  his  tenant 

tied  to  the  cor-  right  of  renewal;  and  the  testator  directed  a  new  lease  to 

pensatiem  mo™  ^®  applied  for  and  obtained  in  the  names  of  his  trustees, 

ney,  but  with-  for  the  purpose  of  substituting  a  new  life  in  the  place  of 

out  prejudice  to       ,  . 

any  right  of  the  his  own  life;  but  he  declared  that  the  amount  of  the  fine 
to  relief  in^^    and  fces  incident  to  such  renewal  should  not  exceed 

^*^*of  u.?'  ^^^^-^  ^^^  ^^^^  ^*  ^^  ^^  ^^^  ^^^^  ^^  provide  for  any  sub- 
lease, according  sequent  renewal  of  the  said  lease:  and  by  the  provisions 
of  the  testator,  of  the  will  the  trustees  were  to  be  possessed  of  the  lease- 
wm^^ami  ^^^^  property,  upon  trust  for  Mrs.  Beaufoy  for  her  life, 
the  tenant  for     ^^yi^h  remainder  to  the  testator's  son  Charles  Beaufoy  and 

life  were  enti-  ,  '' 

tied.  his  children;  and  the  testator  appointed  Mrs.  Beaufoy  and 

Mr.  C.  Beaufoy  and  another  person  the  executors  of  his 
wiU. 

Mr,  C.  Beaufoy  and  the  third  executor  proved  the  will. 
Mrs.  Beaufoy  did  not  join  in  proving  the  will,  but  she  en- 
tered into  the  possession  of  the  receipt  of  the  rents  and 
profits  of  the  testator's  said  leasehold  estate. 
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By  an  indenture,  dated  in  1848,  the  then  trustees  un* 
der  the  above  will,  and  Mrs.  Beaufoy,  as  tenant  for  life, 
assigned  a  portion  of  the  leasehold  estate,  which  was  want- 
ed for  their  railway,  to  the  Oxford,  Worcester  and  Wolver- 
hampton Railway  Company,  for  all  their  estate  therein, 
at  the  price  of  229iL  IBs*  for  the  purchase  of  the  land  and 
for  compensation  for  damage  to  the  land;  which  sum  was, 
by  an  order  of  the  Court,  laid  out  in  the  purchase  of  244. 
9a  Id  Si  per  cent  Consols,  and  under  the  same  order  the 
dividends  of  the  said  sum  of  Consols  were  regularly  re- 
ceived by  Mrs.  Beaufoy. 

The  survivor  of  the  two  surviving  persons,  on  whose 
lives  the  term  in  the  said  leasehold  farms  was  determin- 
able, MrsL  Beaufoy  presented  the  present  petition,  submit- 
ting that  the  sum  of  money  represented  by  the  fund  in 
Court  had  been  paid  in  respect  of  an  estate  pour  autre 
vie  to  which  she  was  entitled  for  her  own  life ;  and  that, 
the  estate  pour  autre  vie  having  determined  during  her 
life,  she  had  become  absolutely  entitled  to  the  fund  in 
Court;  and  she  prayed  that  the  fund  in  Court  might  be 
directed  to  be  paid  to  her,  and  for  payment  of  the  costs  of 
the  application  by  the  Railway  Company. 


1852. 
Inp$ 

BlAUFOY^ 

Eatatb. 
Staianent, 


Mr,  Waley  in  support  of  the  petition. — The  78th  section 
of  the  Lands  Clauses  Consolidation  Act,  1845,  directs 
that  the  distribution  of  the  sum  invested,  and  the  pay- 
ment of  the  dividends,  shall  be  made  and  ordered  "  ac- 
cording to  the  respective  estates,  titles,  or  interests  of  the 
parties  making  claim  to  such  money.''  Now,  the  title  of 
Mrs.  Beaufoy,  in  the  event  that  has  happened  of  her  hav- 
ing outlived  the  cestui  que  vie,  is  absolute  to  the  whole 
fund.  In  the  case  of  Phillips  v.  Sarient(d),  where  the  le- 
gatee for  life  of  lands  held  for  a  term  joined  with  the  ex- 
ecutors of  the  testator  in  assigning  the  term  on  a  sale  for 


ArgumenL 


(a)  7  Hfire,  33. 
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1863. 


Argument. 


a  sum  of  stock,  and  survived  the  duration  of  the  term,  it 
was  held,  that  the  legatee  for  life,  and  not  the  legatee  in 
remainder,  was  entitled  to  the  stock.  The  present  case 
comes  within  the  principle  laid  down  in  the  case  cited, 
and  on  the  determination  of  the  lease  Mrs.  Beaufoy  is  en- 
titled to  the  whole  amount  The  directions  in  the  will  to 
renew  makes  no  difference ;  the  burthen  of  renewing  would 
have  fallen  upon  the  residuary  estate.  The  residuary  es- 
tate has  been  saved  from  that  burthen ;  but,  there  having 
been  no  renewal,  no  such  question  arises. 


Mr.  Dart,  for  the  persons  entitled  in  remainder. — ^The 
trustees  ought  to  have  provided  a  fund  for  the  renewal 
out  of  the  rents  as  they  accrued  due.  It  was  an  accident 
that  the  trustees  did  not  renew;  and  if  there  could  not 
have  been  a  renewal,  then  a  fund  ought  to  have  been  set 
apart  in  lieu  of  the  renewal  The  simple  case  of  a  tenant 
for  life  being  entitled  to  the  whole  fund,  in  case  he  out- 
lives the  term  fur  which  he  is  entitled  as  tenant  for  life, 
being  the  case  of  Phillips  v.  SarjerUy  is  fully  admitted;  but 
the  present  case  has  the  additional  circumstance,  that  there 
is  a  trust  for  renewal  which  could  have  been  enforced  by 
suit ;  and  in  such  a  case  the  remainderman  has  an  equity 
against  the  tenant  for  life,  that  a  fund  for  renewal  should 
be  raised  out  of  the  accruing  rents:  Bennett  v.  CoUey{a), 
And  in  Colegrave  v.  Manby  (6),  where  a  lease  was  usually 
renewed  every  seven  years,  and  the  tenant  for  life  omitted 
to  renew,  but  the  remainderman  on  coming  into  possession 
renewed,  it  was  held  that  the  remainderman  was  entitled 
to  recover  out  of  the  assets  of  the  tenant  for  life  the 
amount  of  what  would  have  been  reasonable  fines  for  re- 
newal in  the  lifetime  of  the  tenant  for  life.  It  is  upon 
this  equity,  that  those  entitled  in  remainder  now  ask  that 
so  much  of  the  fund  in  Court  as  ought  properly  to  have 


(a)  6  Sim.  181 . 


(6)  2  Russ.  238. 
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been  expended  in  renewing  the  lease  in  the  lifetime  of  the  igfts. 

tenant  for  life,  in  pursuance  of  the  direction  contained  in  "    - 

the  testator's  will,  shall  be  reserved  for  the  benefit  of  those  BBAuruT*^ 

who  would  be  entitled  in  remainder,  if  the  estate  for  the  * 

cestui  que  vie  had  continued  after  the  death  of  the  first  ^*y«*«*«»*- 
tenant  for  life. 

Mr.  WcUey  was  not  called  on  to  reply. 

The  Vicb-Chakcbllob: — 

If  those  who  were  entitled  in  remainder  had,  during  Judgment 
the  life  of  the  tenant  for  life,  sought  to  have  a  portion 
of  the  rent  set  apart  to  provide  a  fund  for  renewal,  it 
would  have  been  competent  for  them  to  have  done  so  by 
suit  But  they  did  not  take  that  course;  and  I  cannot 
now  adopt  the  view  of  their  case  which  they  offer.  I 
am  bound  by  the  78th  section  of  the  Lands  Clauses  Con« 
solidation  Act,  1845,  to  give  to  this  petitioner  the  same 
title  which  she  would  have  had  if  there  had  been  no  con- 
version; and  it  is  clear  that  she  has  had  all  the  beneficial 
enjoyment  of  that  part  of  the  property  which  was  not  con- 
verted. She  is,  therefore,  entitled  to  all  the  fund  in  Court, 
the  produce  of  conversion,  as  if  it  had  not  come  into  Court; 
and  in  that  case  the  remaindermen  would  have  been  enti- 
tled to  nothing.  It  has  been  suggested,  that  there  has 
been  a  breach  of  trust,  in  n^lecting  to  renew  the  lease- 
holds. I  cannot  enter  into  the  consideration  of  that  point 
npon  this  petition.  But  I  will  not  prejudice  that  question. 
The  only  order  I  can  make  upon  this  petition  is,  to  direct 
the  payment  of  the  fund  out  of  Court  to  the  petitioner, 
without  prejudice  to  any  question  arising  in  respect  of  the 
non-renewal  of  the  lease.  The  Railway  Company  will  pay 
the  usual  costs;  such  further  costs  of  the  petitioner  and  re- 
spondents as  the  company  does  not  pay,  must  be  paid  out 
ofthefund(a). 

(o)  See  the  case  of  Tke  BUhop  of  Winchester,  10  Hare,  137. 
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1852- 


Nov  2^tk. 


LANGDALE  t;.  GILL. 


The  dividends  X  HIS  was  a  suit  bj  an  infant  plaintifT.     Under  a  decree 

Court  were%y  ^^de  in  the  cause,  a  sum  of  stock  had  been  brought  into 

an  order  mi^e  Court.    By  an  Order  made  subsequently  in  the  cause.  Miss 

in  a  cause,  di-  ''  ^ 

reeled  to  be  Clara  EHza  Langdale,  one  the  defendants,  had  been  in  the 

Se  defendanu,  receipt  of  the  dividends  on  the  sum  of  Consols  standing 

J^'*"^^  in  the  name  of  the  Accountant-General  to  the  credit  of 

herlife, ornnta  this  causc.     She  Subsequently  married  Mr.  Wood:  and  on 

further  order, 

with  liberty  to  the  marriage,  a  settlement,  dated  the  29th  of  October,  185 2> 

app  y.       e  -^^  heen  executed,  by  which  the  dividends  on  the  fiind 


in  Court  was  vested  in  Mrs.  Wood,  to  her  separate  use. 

This  was  the  petition  of  Mr.  and  Mrs.  Wood,  stating  the 
above  circumstances,  and  praying  that  the  last  half-yearly 
dividend,  and  all  future  dividends  on  the  fund,  might  be 
paid  to  Mrs.  Wood  to  her  separate  use ;  and  also  praying 


hidy  having 
married,  she 
and  her  hus- 
band, by  peti- 
tion, stating 
the  marriage- 
and  a  settle- 
ment of  the 
dividends  on 
her  to  her  sepa- 
rate use,  prayed  that  one  of  the  infant  defendants  might  be  directed  to 

ing^thepay^     enter  tipou  rccord  in  this  cause  such  statements  as  might 

divWendfto       ^^  necessary  to  shew  the  marriage,  and  the  nature  and 

the  separate  use  effect  of  the  Settlement. 

of  the  lady,  and 
that  the  plain- 
tiff might  be 
directed,  under 
the  44th  Order 
of  April,  1852, 
to  enter  on  re- 
cord a  state- 
ment of  the 

marriage  and  the  nature  and  effect  of  the  marriage  settlement.  The  Court  held,  that  an  order  for 
payment  of  the  dividends  might  be  made,  but  declined  to  give  any  such  direction  to  the  phiintiff  as 
asked. 


Mr.  BoviU,  in  support  of  the  petition,  said,  the  latter  part 
of  the  prayer  was  based  on  the  44th  of  the  Orders  of  the  7th 
of  August,  1852  (a).     It  would  save  the  parties  expense,  if 


(a)  The  44th  Order  of  the  7th 
of  August,  1862,  is  to  the  follow- 
ing eflfect: — "  If  the  plaintiff  in 
any  cause  which  is  not  in  such  a 
state  as  to  allow  of  an  amendment 
being  made  in  the  bill,  shall  de- 
sire to  state  or  put  in  issue  any 
facts  or  circumstances  which  may 
have  occurred  after  the  institu- 


tion of  the  suit,  he  may  state  the 
same  and  put  the  same  in  issue 
by  filing  in  the  Record  and  Writ 
Clerk^s  Office,  a  statement,  either 
written  or  printed,  to  be  annexed 
to  the  bill ;  and  such  proceedings, 
by  way  of  answer,  evi^lence,  and 
otherwise,  are  to  lie  had  and  tak- 
en upon  the  Htatoment  so  filed,  a.s 
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the  Court  would  make  such  an  addition  to  the  order,  hj 
directing  the  amendments,  as  prayed. 

Mr.  OAomey  for  the  plaintiff,  said,  he  was  willing  to  sub- 
mit to  an  order  being  made  as  prayed,  as  to  the  dividends; 
but  he  submitted,  that  such  an  entry  on  the  record  as  was 
asked,  was  unnecessary ;  and  that,  if  any  such  statement 
▼ere  proper,  the  44th  Order  left  it  open  to  the  plaintiff 
alone  to  avail  himself  or  not  of  the  provision  at  his  uncon- 
troUecl  option. 


185S. 


AryumeHL 


The  Vice-Chancellob  made  the  order  as  to  the  receipt 
of  the  dividends;  but  he  thought  it  was  not  intended  by 
the  44th  Order  to  subject  the  plaintiff,  who  is  dominus 
litis,  to  be  controlled,  at  the  instance  of  any  defendant,  as 
to  the  mode  in  which  he  should  amend  his  bill 


JudgmenL 


if  the  same  were  embodied  in  a 
supplemental  bill:  Provided  al- 
ways, that  the  Court  may  make 
any  order  which  it  shall  think 


fit  for  accelerating  the  proceed- 
ingB  thereunder,  or  proceedings 
therein,  in  any  manner  which 
may  appear  just  and  practicable.** 
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1868. 

JViw.  22nd:    In  the  Mattee  op  THE  PENNANT  AND  CRAIGWEN 

MINING  COMPANY; 

AND 

In  thb  Matter  op  The  Winding-up  Acts,  J  848  and  1849: 
FENN'S  Case. 

A  Mining  Com-  X  HE  mine  was  locally  situate  in  Wales.  By  the  terms 
S!^  a  i^miae  ^^  ^^®  constitution  of  the  Company,  it  was  formed  on  the 
ill  Wales  was     cost  book  principle  (a). 

formed,  express-  *       ^  ^ 

ed  to  be  on  the  It  appeared  that  a  lease  had  been  granted  of  the  lands 

cipie;  the  mine  ^^  which  the  mines  were  situate,  and  of  the  mines,  on  the 

Ssees  as  toll-  ^®^  of  August,  1850,  to  trustecs  for  a  company,  with  which 

tees  for  the  another  company  was  afterwards  amalgamated.    The  amal- 

company;  by 

one  of  the  rules   gamatcd  Company  was  called  "  The  Pennant  and  Craigwen 

"XTJr^  Consolidated  Mining. Company/' 

holder  might         jjj.  Feuu  became  the  holder  of  ninety-three  shares  in  this 

determme  his  '' 

responsibility  company,  on  the  17th  of  April,  1848;  and  he  so  continued 
tice  in  writing  Until  the  4th  of  September,  1851 ;  and  he  paid  one  call. 
Ms desSeto re*-        ^^  rules  of  the  Company  were  agreed  upon  at  a  meet- 
tire,  and  also  jng  of  the  shareholders,  when  the  company  was  formed. 

depositing  with 

him  the  trans-     By  them  the  capital  of  the  company  was  divided  into  8000 
an'd  signing  a  '  shares.     The  4th  rule  of  the  company  was  as  follows: — 
rfiS\"ui^Tn        "  '^^^^  ^  *°y  shareholder  shall  omit  or  refuse  to  pay  any 
thecom|>anyin   call  on  his  share  for  one  month  after  the  same  shall  have 

respect  thereofl 

One  of  the  been  made  and  due  notice  thereof  given  to  such  share- 
J^a  notl"  in  holder,  then  the  share  or  shares  of  such  shareholder  shall 
writing,  ex-        \yQ  forfeited,  and  become  the  property  of  the  remaining 

pressmg  his  in*  r     r       j  o 

tention  to  re-      shareholders." 

si^  be^ng        By  the  24th  rule  it  was  provided,  "  That  any  shareholder 

his  share  of  lia- 
bilities to  the 

end  of  the  month,  to  the  purser,  in  a  form  supplied  by  the  Company : — Hetd^  that  the  shareholder 
effectually  determined  his  liability,  and  his  name  was  removed  from  the  list,  with  costs. 
Observations  on  the  cost  book  system. 

(a)  Some  of  the  rules  which  principle,  the  liability  of  the  sliare- 

regulate  the  cost  book  principle  holders  is  limited  to  the  amount 

are  set  out  in  Curling  v.  Might,  of  their  shares. 
2  Ph.  614.     According  to  that 


CASES  IN  CHANCEBY.  27 

may  determine  his  or  her  responsibility  or  liability  with         isss. 
respect  to  the  affairs  of  these  mines,  upon  his  or  her  giving      ^    *     ' 
notice  in  writing  to  the  purser  of  the  company  for  the  Pbnnant  and 
time  being,  of  his  or  her  desire  of  retiring  from  the  com-     mwino^Co. 
pany,  and  also  upon  depositing  with  the  said  purser  the    j^^^i^^^^ 
transfer  of  the  shares,  or  those  held  by  him  or  her,  and 
signing  a  relinquishment  of  all  claims  or  demands  on  the 
company  in  respect  of  such  share  or  shares." 

It  appeared  that  although  Mr.  Fenn  had  become  a 
holder  of  the  ninety-three  shares,  yet  that  he  had  never 
signed  the  cost  book.  The  accounts  of  disbursements 
were  from  time  to  time  entered  in  the  cost  book;  and 
by  an  account  laid  before  a  quarterly  meeting  of  the 
shareholders,  held  on  the  5th  of  June,  1850,  it  appeared 
that  the  assets  were  950L  13«.  Id,  and  the  liabilities 
2i012w  Ss.  11  jd;  and,  at  the  same  meeting,  a  call  of  lOs, 
per  share  was  made;  and  on  the  8th  of  January,  1851,  a 
further  call  of  os.  per  share  was  made. 

Mr.  Fenn  received  the  report  of  the  meeting  of  the  5th 
of  June,  1850,  with  the  account  and  report  of  the  meeting 
of  the  8th  of  January,  1851.  He  paid  both  the  calls.  Mr. 
Fenn  received  the  usual  notice,  convening  a  general  meet- 
ing of  the  shareholders,  to  be  held  on  the  26th  of  August, 
1851.  The  notice,  after  stating  the  intention  to  hold  the 
meeting,  stated  that  the  following  subjects  would  be  sub- 
mitted to  the  consideration  of  the  shareholders: — "To  de- 
termine what  course  shall  be  adopted  to  discharge  the  pre- 
sent liabilities  of  the  company,  and  to  raise  sufficient 
capital  for  working  the  mines  vigorously,  either  by  issuing 
new  shares,  making  a  call,  or  by  any  other  means  that  may 
appear  to  the  shareholders  most  desirable.  But  should 
the  shareholders  determine  not  to  raise  more  money  than 
will  be  sufficient  to  pay  off  the  present  liability,  then  to 
take  into  consideration  the  best  plan  of  closing  the  opera- 
tions of  the  company,  -so  as  to  prevent  further  expenses 
being  incurred." 

The  meeting  was  held  on  the  26th  of  August,  1851,  and 
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1852.  "^^  adjourned  to  the  5th  of  September;  and  notice  of  the 
"  ^  adjourned  meeting  was  given  to  Mr.  Fenn. 

Pbnnant  and  Mr.  Fenn,  on  the  4th  of  September,  1851,  the  day  before 
Mining  Co.     ^^^  adjourned  meeting,  wrote  to  the  purser  of  the  company 

Fbnn*8Ca8s.   ^  notice  of  that  date  in  the  following  terms: — 

Statement.  "  I  beg  to  inform  you  it  is  my  desire  to  retire  from  the 
Pennant  and  Craigwen  Consolidated  Lead  Mining  Com- 
pany, and  thereby  relinquish  all  right  and  title  to  the 
parts  or  shares  standing  in  my  name  in  the  cost  book  of 
the  company. 

(Witness)  Thomas  Lloyd.       (Signed)  Joseph  Fknn." 

This  form  was  partly  printed,  and  had  been  received  by 
Mr.  Fenn  from  the  office  of  the  Company, 

On  the  8th  of  September  the  purser  sent  Mr.  Fenn  ano- 
ther form  of  relinquishment,  which  he  said  must  be  filled 
up,  witnessed,  and  returned,  before  the  relinquishment 
could  be  accepted.  The  new  form  was  as  follows: — "  I  do 
hereby  give  you  notice,  that  it  is  my  intention  to  relin- 
quish my  shares  in  the  Pennant  &c.  Company,  bearing 
my  share  of  the  liabilities  incurred  to  the  end  of  the  pre- 
sent month." 

On  the  1 1th  of  September  Mr.  Fenn  returned  his  former 
notice,  with  a  letter,  declining  to  sign  the  new  one;  and 
the  purser,  on  the  12th  of  September,  wrote  to  Mr.  Fenn, 
that  he  could  not  accept  the  relinquishment,  except  on 
the  signature  of  the  new  form  of  notice. 

The  usual  order  for  winding  up  the  affairs  of  the  Com- 
pany under  the  Winding-up  Act  was  obtained  on  the  4th 
of  September,  1851.  The  debts  of  the  company  then 
amounted  to  17302.  Ids,  6d.  Mr.  Fenn  attended  no  meet- 
ing of  this  company.  The  name  of  Mr.  Fenn  was  re- 
tained on  the  list  of  contributories  for  ninety-eight  shares 
by  Master  Tinney. 

The  following  are  the  reasons  of  Master  Tinney  on  which 
he  came  to  that  conclusion: — "  I  do  not  find  any  authority 
for  holding,  that,  in  a  company  of  the  nature  of  the  pre- 
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sent  company,  a  party  relinquishing  is  released,  as  be- 
tween himself  and  his  co-adventnrers,  from  the  liabilities 
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1858. 
In  rt 


which  he  had  come  under,  in  the  absence  of  a  special  pro-  Pbnkant  and 
vision  to  that  effect    The  passage  in  Mr.  Collier's  '  Trea-       «^'gw»" 


tise  on  the  Law  Relating  to  Mines,'  pp.  93  &  94,  shews 
that,  in  respect  of  mines  carried  on  on  the  cost  book  prin- 
ciple, a  simple  notice  of  relinquishment  is  not  sufficient 
for  such  purpose.  The  superadded  term  of  '  settling  his 
account  with  the  mine,'  I  think  must  mean  an  ascertain- 
ment and  discharge  of  the  adventurer's  shares  of  what  is 
due  from  the  whole  concern,  ^e  prospectus  in  this 
case  seems  to  me  to  refer  to  the  cost  book  principle  as  in- 
tended to  be  carried  out  by  the  24th  rule,  and  therefore 
as  furnishing  or  aiding  the  true  construction  of  the  rule. 
I  think  such  ascertainment  and  discharge  are  necessary 
to  give  complete  effect  to  the  relinquishment,  but  not  to 
suspend  its  operation  with  respect  to  subsequent  trans- 
actions. The  observations  of  Chief  Justice  WUde  in  Rich- 
eUs  V.  JBennet(a)y  approving  of  Mr.  Cnmder's  statement,  to 
the  effect  that  the  directors  cannot  pledge  the  credit  of 
individual  adventurers,  must,  I  think,  be  taken  with  qua- 
lification, and  cannot  be  applied  to  this  case,  as  here  there 
wasjtt  least  a  debt  due  to  the  landlord,  for  which  all  the 
adventurers  were  liable,  independent  of  Mr.  Fenn's  acqui- 
escence in  the  mode  in  which  the  mines  had  been  worked." 


Mining  Co. 

FSNN*8  CaSB. 

SUUtmeni* 


Mr.  Sdwyn,  in  support  of  Mr.  Fenn's  motion,  submitted, 
that^  this  company  being  established  on  the  cost  book 
system,  no  shareholder  was  liable  as  between  himself  and 
his  co-adventurers  to  any  expenses  to  be  incurred  without 
the  previous  order  of  the  monthly  meeting,  so  that  there 
could  not  properly  be  any  prospective  liabilities.  The 
24th  rule  authorised*  any  shareholder  to  retire  from  the 
company,  on  giving  a  notice  in  a  form  and  manner  with 
which  Mr.  Fenn  had  complied. 

(a)  4  Com.  B.  Rep.  68a 


ArffumerU. 
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I85i.  ^^'  RocAurgh,  for  the  official  manager. — This  company, 

'"'T^'^^      being  locally  situated  out  of  Cornwall  or  Devon,  beyond 

Pbnnant  and  the  jurisdiction  of  the  Courts  of  the  Stannaries,  cannot  be 

Mining  Go.     properly  a  company  on  the  cost-book  system.    The  effect 

Finn^sCabb. 


ArgumeiU. 


JvdffmetU, 


of  the  rules  must  therefore  be  taken  irrespective  of  the 
stannary  laws.  The  conditions  on  which  the  24th  rule 
enabled  Mr.  Fenn  to  retire  were,  1st,  by  giving  a  notice 
in  writing  to  the  purser;  2nd,  by  a  deposit  of  the  trans- 
fer of  his  shares  with  the  purser;  and  3rd,  by  signing  a 
relinquishment  of  all  claims  on  the  company  in  respect 
of  his  sharea  If  the  Court  should  hold  that  Mr.  Fenn 
has  complied  with  the  first,  that  will  not  avail  unless  he 
has  complied  with  the  two  last  conditiona  Even  if  Mr. 
Fenn's  notice  were  effectual,  it  could  not  entitle  him  to 
be  exempt  from  the  then  currently  accruing  rent,  and 
firom  other  expenses  of  the  company  of  that  kind. 

The  Vicb-Chahckllob: — 

Although  the  facts  of  this  case  are  not  before  the 
Court  quite  so  clearly  as  might  be  desirable,  I  must 
assume,  from  the  nature  of  the  documents  admitted  be- 
tween the  parties,  that  this  company  had  been  conduct- 
ed on  the  cost-book  principle,  and  that  the  subject  of 
the  partnership  was  a  lease  of  a  lead  mine.  Two  ques- 
tions were  raised  in  the  argument:  Mr.  Fenn  said,  that 
he  relinquished  his  share  in  the  '^company  in  such  a 
way  as,  according  to  the  stipulation^  subsisting  between 
the  parties,  absolved  him  firom  all  further  liability.  If 
that  be  so,  it  would  require,  in  order  to  justify  his  name 
appearing  on  the  list  of  contributories,  that  it  should  be 
shewn  that  there  was  some  liability  antecedent  to  the 
date  of  his  relinquishment  of  his  shares  for  which  he  con- 
tinued, after  the  notice,  responsible.  As  to  relinquishing 
the  shares,  I  am  of  opinion,  upon  the  best  construction  I 
can  put  upon  the  words  of  the  instrument  which  has  been 
produced,  (a  prospectus,  with  the  rules  and  regulations  at- 
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tached),  that  what  has  been  done  by  Mr.  Fenn  amounted       ^1862. 
to  a  relinquishment  of  his  shares  according  to.  the  terms      ^  .- 
of  the  24th  rule.     If  he  has  relinquished  his  shares,  as  it  Pbnnant  aitd 
must  be  taken  he  has,  the  question  remains,  was  there     hinina  Co. 
any  liability  in  respect  of  which  his  name  ought  to  be  put    ^^^^^^^ 
upon  the  list  of  contributories?    It  has  been  suggested,  on         -; — 
behalf  of  the  official  manager,  that  there  is  a  liability  still 
subsisting  in  respect  of  the  lease,  which  is  the  subject- 
matter  of  the  partnership,  as  to  which  Mr.  Fenn  may  yet 
be  liable  to  be  called  upon.     Keeping  in  view  that  the 
principle  of  the  cost-book  system  is  one  which  makes  a 
shareholder  liable  for  no  more  than  the  amount  he  has 
paid  down,  unless  that  amount  has  been  increased  by  some 
subsequent  arrangement  between  the  parties,  and  also, 
keeping  in  view  that  the  subject-matter  of  the  partnership 
is  a  lease  which  is  vested  in  the  managing  partners  for  the 
benefit  of  the  whole  concern,  and  that  the  amount  to  be 
subscribed  by  each  shareholder  must  have  had  reference 
to  what  was  necessary  to  answer  liabilities  in  respect  of 
that  loss,  I  do  not  think  I  have  enough  before  me,  nor 
can  I  say  that  the  Master  had  enough  before  him,  to  jus- 
tify him  in  holding  Mr.  Fenn  liable  for  arrears  of  rent  be- 
fore he  relinquished  his  shares,  or  any  other  obligation  be- 
yond the  stipulation  of  the  deed. 

The  result  is,  that,  in  my  view  of  the  case,  the  Master 
was  not  justified  in  holding  Mr.  Fenn  liable  as  a  contribu- 
tory; and,  I  think,  that  his  name  must  be  taken  off  the 
list  The  costs  of  the  present  motion,  and  those  before 
the  Master,  must  come  out  of  the  estate. 


The  official  manager  appealed  to  the  Lords  Justices  from 
this  decision ;  when  their  Lordships,  being  of  opinion  that 
the  facts  were  not  sufficiently  before  the  Court,  the  order 
of  the  Vice-Chancellor  was  discharged;  and  the  decision 
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1862. 


In  re 


of  Master  Tinney  was  reversed,  without  prejudice  to  any 

question;  with  liberty  for  either  party  to  go  before  the 

PniNANT  AND  Master  de  novo;  and  the  costs  were  reserved,  and  liberty 

Mining  Ca      was  given  tO  apply. 
Fbnn*8  Cask. 


A  new  application  was  made  to  the  Master,  but  the  facts 
were  not  materially  varied.  The  case  again  came  on  by 
arrangement  before  the  Lords  Justices,  by  way  of  appeal 
by  Mr.  Fenn  from  Master  Tinney  8  certificate,  placing  Mr. 
Fenn  upon  the  list;  and  on  the  28th  of  July,  1853,  the 
Lord  Justices  determined  that  Mr.  Fenn's  name  ought  to 
be  removed  from  the  list;  and  directed  all  costs  to  be  paid 
out  of  the  estate. 


dm. 


In  thb  Matteb  of  the  Estate  of  JOHN  STEWART, 
Deceased; 

AND 

In  the  Matteb  of  an  Act,  2  Will.  4,  foe  Widening 
AND  Impeoving  cebtain  Stbeets  in  and  contiguous  to 
Manchesteb: 

Ex  PABTE  CRAMER. 


X  HIS  was  the  petition  of  Frederick  Augustus  Cramer. 
The  following  is  the  substance  of  its  statements: — 


A  portion  of 
real  estate  waa 
takeii  under  the 
compulaory 

powers  of  an  Act  of  Parliament,  and  2000Z.,  the  pnrchaae-money  was  paid  into  Court,  to  the  account  of 
the  estate  in  1836.  The  tenant  for  life  continued  to  reoeiTe  the  diWdends  untU  1849,  when  she 
died.  The  person  entitled  to  the  real  estate  in  remainder  never  sought  to  hare  the  money  re-in- 
Tested  in  hind,  and  made  his  will  in  the  year  1844,  and  thereby  gave  the  residue  of  his  personal 
estate  to  his  executors,  and  died  intestate  as  to  real  estate.  He  had  no  personal  estate  of  value,  un- 
less the  fund  in  Court  were  personalty.  He  died  in  1844.  On  the  petition  of  his  heir-at-law : — 
ffM^  that  the  fund-money  remained  impressed  with  the  quality  of  real  estate,  and  the  fond  was  p&id 
to  him. 

Whether  it  is  competent  for  a  tenant  in  fee  in  remainder  of  land,  expectant  on  the  decease  of  a 
tenant  for  life,  to  dect  to  convert  the  character  of  real  estate  unpressed  on  money  in  Court,  the  pro- 
duce of  a  compulsory  purchase  of  the  hind,  during  the  life  of  the  tenant  for  life — Quare, 
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John  Stewart,  hj  his  will,  dated  the  19th  of  March,  1 823, 
deyised  his  ten  dwelling-houses,  situated  in  and  near  the 
London-road,  in  Manchester,  to  certain  trustees,  upon 
tmst  to  receive  the  rent«,  and,  after  repairing  the  premises 
thereout,  to  pay  the  remainder  of  such  rents  into  the  pro- 
per hands  of  his  grand-niece,  Eliza  Sarah  Cramer,  for  her 
sole  and  separate  use  and  benefit;  and  from  and  immedi* 
atelj  after  her  decease,  to  stand  seised  of  such  heredita* 
ments  to  the  use  of  all  the  children  of  the  said  Eliza  Sarah 
Cramer,  in  fee;  and,  in  case  of  default  of  such  children  of 
the  said  Eliza  Sarah  Cramer,  or  of  the  issue  of  such  chil- 
dren living  to  be  entitled,  then  to  the  use  of  Henry  John 
Cramer  and  Frederick  Augustus  Cramer,  the  brothers  of 
the  said  Eliza  Sarah  Cramer,  and  their  heirs  and  assigns, 
as  tenants  in  common. 

The  testator  died  on  the  8th  of  May,  1833,  leaving  the 
said  Eliza  Sarah  Cramer,  Henry  John  Cramer,  and  the 
petitioner  Frederick  Augustus  Cramer,, surviving. 

By  an  Act  of  the  2nd  Will  4,  intituled  "An  Act  for 
widening  and  improving  a  part  of  London-road,  in  the 
Parish  of  Manchester  and  County  of  Lancaster,  and  also 
for  effecting  Improvements  in  the  Streets  and  other  Places 
within  the  Town  of  Manchester,'^  certain  commissioners 
were  empowered  to  purchase  and  take  by  compulsory  pro- 
cess certain  lands,  houses,  and  premises,  set  forth  in  the 
Schedule  to  the  said  Act,  for  the  purposes  of  the  said  Act; 
and  by  that  Act,  and  by  the  Acts  of  Parliament  there- 
in referred  to,  it  was  enacted,  that  the  purchase-money 
to  be  paid  for  any  such  lands,  houses,  and  premises,  as 
were  the  property  of  femes  covert,  infants,  and  so  forth, 
should  be  paid  into  the  Bank  of  England,  into  the  name 
of  the  Aocountant-General  of  the  Court  of  Exchequer, 
subject  to  the  orders  of  the  Court  in  the  usual  manner. 
The  compulsory  clauses  in  this  Act  are  to  the  same  pur* 
port  as  the  Lands  Clauses  Consolidation  Act,  except  that 
it  contained  no  clauses  providing  for  paying  over  the  fund, 
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the  produce  of  the  land,  to  the  parties  entitled  thereto,  as 
money  in  certain  events. 

The  houses  and  premises  comprised  in  the  above-stated 
devise,  contained  in  the  will  of  the  said  John  Stewart, 
were  part  of  the  hereditaments  which  the  above-mention- 
ed commissioners  were  authorised  to  take  and  purchase; 
and  by  an  agreement  in  writing,  dated  the  12th  of  Febru- 
ary, 1836,  and  made  between  the  said  trustees  of  the  will 
of  the  one  part,  and  the  improvement  committee  appoint- 
ed by  the  said  commissioners  of  the  other  part,  the  said 
trustees,  as  far  as  under  and  by  virtue  of  the  powers  of  the 
said  Act  they  lawfully  could,  agreed  to  sell,  and  the  said 
committee  agreed  to  purchase,  the  houses  and  premises 
comprised  in  the  said  devise,  and  the  inheritance  thereof 
in  fee  simple,  free  from  incumbrances,  at  the  price  or  sum 
of2000i. 

Shortly  after  the  execution  of  this  agreement,  the  im- 
provement committee  were  let  into  possession  of  the 
houses  and  premises  comprised  in  the  said  agreement,  and 
used  the  same  for  the  purposes  of  the  said  Act;  and  they 
paid  the  purchase-money  of  2000Z.  into  the  Bank  of  Eng- 
land, in  the  name  of  the  Accountant-Oeneral  of  the  Court 
of  Exchequer,  to  an  account  intituled  ''Ex  parte  the 
Commissioners  for  executing  an  Act  to  amend  several 
Acts  for  supplying  the  Town  of  Manchester  with  Gas,  and 
for  regulating  and  improving  the  said  Town,"  which  was 
one  of  the  Acts  under  which  the  commissioners  pro- 
ceeded. 

By  order  of  the  Lord  Chief  Baron  of  the  Court  of  Ex- 
chequer, dated  the  14th  of  February,  1838,  made  upon  the 
petition  of  the  said  trustees  and  of  the  said  Eliza  Sarah 
Cramer  (then  Mrs,  Ravenscroft),  the  tenant  for  life  under 
the  said  will,  and  her  husband,  it  was  ordered,  that  the 
Accountant- General  of  the  Court  of  Exchequer  should  in- 
vest the  said  sum  of  2000i.  in  the  purchase  of  3Z.  per  Cent. 
Bank  Annuities;  and  that  he  should  pay  the  dividends  to 
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accrue  due  on  the  Annuities  to  Mrs.  Ravenscroft  during 
her  life  on  her  sole  receipt,  for  her  separate  use,  or  until 
the  further  order  of  the  Court 

In  pursuance  of  this  order,  the  Accountant- General  of 
the  Court  of  Exchequer  laid  out  the  sum  of  20002.  in  the 
purchase  of  2139Z.  0^.  9d  31  per  Cent  Reduced  Bank  An- 
nuities, and  carried  the  same  over  to  an  account  intituled 
"  £x  parte  the  Commissioners  of  the  Manchester  Gas  and 
Improvement  Acts,  the  Account  of  the  Trustees  of  John 
Stewart,  deceased;"  and,  upon  the  abolition  of  the  equit- 
able jurisdiction  of  the  Court  of  Exchequer,  the  sum  of 
21392.  Os.  9d  3L  per  Cent  Reduced  Bank  Annuities  was 
transferred  from  the  name  of  the  Accountant-General  of 
the  Court  of  Exchequer  into  the  name  of  the  Accountant- 
General  of  the  Court  of  Chancery,  to  the  same  account, 
and  subject  to  the  orders  of  this  Court  Mrs.  Ravenscroft 
continued  to  receive  the  dividends  which  accrued  on  the 
trust  funds  down  to  the  10th  of  October,  1849,  before 
her  decease.  She  died  on  the  23rd  of  December,  1849, 
without  having  had  any  children.  The  said  Henry  John 
Cramer,  who  was  entitled  in  fee  simple  to  one  moiety  of 
the  said  real  estate,  subject  to  the  life  estate  of  Mrs.  Ra- 
venscroft and  the  failure  of  her  children,  died  in  the  life- 
time of  Mrs.  Ravenscroft,  and  on  or  about  the  28th  of 
June,  1844,  intestate  as  to  real  'estate,  leaving  the  peti- 
tioner his  heir-at-law.  Henry  John  Cramer  made  a  will, 
which,  so  far  as  it  need  be  referred  to,  was  in  the  follow- 
ing terms: — "This  is  the  last  will  and  testament  of  me, 
Henry  John  Cramer,  of  Trinity  Hall,  in  the  University  of 
Cambridge,  gentleman :  First,  I  give  and  bequeath  unto 
my  friend  Robert  Curtees  Hubbersty,  of  St.  Peter's  Col- 
lege, in  the  University  of  Cambridge,  my  small  library  of 
books;  and  as  to  all  the  rest,  residue,  and  remainder  of 
my  personal  estate  and  effects,  whatsoever  and  whereso- 
ever, I  give  and  bequeath  the  same  unto  my  executors 
hereinafter  named,  their  executors,  administrators,  and 
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assigns  (who  I  request  will  deliver  my  wearing-apparel  to 
my  brother  Frederick);  and  I  hereby  nominate,  consti- 
tute, and  appoint  my  friends  Horatio  Crisp,  of  the  town 
of  Cambridge,  and  the  sAid  Robert  Curtees  Hubbersty, 
joint  executors  of  this  my  will,  confidently  relying,  that, 
in  performance  of  their  duty,  they  will  carefully  protect 
the  interests  of  my  mother.'' 

The  testator  died  in  1 844,  a  bachelor,  and  intestate  as 
to  the  fund  in  Court  or  the  real  estate  it  represented,  ex- 
cept so  far  as  the  will  affected  it. 

Mr.  Frederick  Augustus  Cramer,  the  eldest  surviving 
brother  of  Mr.  Henry  John  Cramer,  by  his  petition  in 
the  above  case,  alleged,  that  the  fund  remained  impressed 
with  the  character  of  real  estate;  and  that,  as  the  heir-at- 
law  of  Henry  John  Cramer,  he  was  entitled  to  have  the  fund 
paid  to  him;  and  he  petitioned  that  the  Court  would  or- 
der the  fund  to  be  paid  to  him. 

The  will  of  Henry  John  Cramer  not  having  been  prov- 
ed, Messrs.  Crisp  and  Hubbersty  were,  on  the  petitioner's 
application,  appointed  as  respondents  to  appear  on  the 
petition,  to  represent  his  estate. 

Mr.  Smyihe  in  support  of  the  petition. — It  is  not  the  in- 
tention of  the  legislature  to  change  the  character  of  the 
property  compulsorily  taken  from  incapacitated  persons 
under  the  powers  of  these  Acts,  but  the  land,  though  con- 
verted into  money,  continues  impressed  in  equity  with  all 
the  qualities  and  incidents  of  real  estate.  In  the  case  of 
land  belonging  to  a  lunatic  so  taken,  the  Lord  Justice  ZVi^A^ 
Bruce,  when  Vice-Chancellor,  held  that  the  money  was  im- 
pressed with  the  character  of  real  estate:  Midland  Coun- 
ties Railway  Company  v.  Oswin  (a).  In  a  case  in  which 
trustees  sold  to  the  Corporation  of  London,  under  the 
London  Bridge  Act,  the  Lord  Justice  Turner,  when  Vice- 
Chancellor,  held,  that  the  fund  remained  impressed  with 


(a)  1  Coll.  so. 
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the  character  of  real  estate:  In  re  Taylor's  Settlement  (a) ; 
also  in  In  re  Homer's  Estate  (6),  the  late  Vice-Chancellor 
Parker  held,  that  money  paid  into  Court  on  taking  land 
compnlsorily,  where  no  act  was  done  hj  the  owners  to 
change  its  character,  remained  as  land.  In  the  present 
case,  nothing  expressing  or  shewing  an  intention  hj  Mr. 
Henry  John  Cramer  to  treat  the  money  as  personalty,  has 
been  said  or  done;  and  it  must  be  treated  as  real  estate, 
and  paid  to  the  petitioner. 

Mr.  Oreene  contrit,  cited  Ex  parte  Flainank(c),  in  which 
Lord  Crantvorth  held  that  money,  the  produce  of  land, 
taken  compulsorily  from  a  lunatic,  and  paid  into  Court, 
had  been  converted,  and  the  fund  was  paid  out  to  the  per- 
sonal representatives  of  the  lunatic.  If  the  Court  should 
hold  this  fund  to  have  been  of  the  nature  of  real  estate,  a 
slight  act  will  satisfy  the  Court  of  the  intention  of  the 
person  entitled  to  hold  it  as  money ;  and  the  will,  which 
gives  all  Mr.  Cramer's  "  personal"  estate,  when  he  had  no 
personal  estate  of  any  moment,  except  this  fund,  is  suffi- 
cient to  induce  the  Court  to  hold  in  favour  of  its  being 
personalty. 

Mr.  Smythe,  in  reply,  distinguished  Ex  parte  Flamank 
from  the  present  case.  There,  the  purchase,  being  of  a 
lunatic's  estate,  was  considered  as  a  sale  and  conversion  by 
the  lunatic;  whilst,  in  the  present  case,  the  land  was  taken 
without  any  such  presumption  arising. 

[Doe  i  Tofield  v.  Tofidd  (d),  and  Cookson  v.  Cookson  (e) 
were  also  referred  to.] 

The  Vice-Chancbllor,  in  the  course  of  the  argument, 
remarked,  that  it  was  incumbent  on  those  who  maintained 
that  there  had  been  a  conversion,  to  shew  by  unequivocal 
acts  that  the  testator  intended  a  conversion. 
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The  petition  stood  over  for  judgment. 

The  Vicb-Chancellob  now  said: — Certain  real  estate  in 
Manchester  was  devised  to  a  lady  for  life,  with  remainder 
after  her  decease  to  Henry  John  Cramer,  defeasible  in  the 
event  of  the  lady  leaving  a  child.  This  real  estate  had 
been  taken  by  the  Commissioners  of  the  Manchester  Im- 
provement Act,  under  the  compulsory  powers  of  the  Act; 
and  the  money  which  represented  the  value  of  this  real 
estate  had  been  paid  into  Court  under  the  provisions  of 
that  Act,  and  it  had  been  invested  in  the  funds,  and  the 
dividends  thereof  had  been  paid  to  the  tenant  for  life 
under  an  order  of  the  Court  No  application  had  ever 
been  made  to  the  Court  for  the  reinvestment  of  the  fund 
in  real  estate,  but  the  money  remained  in  Court  as  repre- 
senting real  estate,  and  the  person  entitled  to  the  income 
of  thQ  fund  was  the  same  person  as  was  entitled  to  the 
income  of  the  real  estate;  and  there  having  been  no  con- 
version, it  appeared  that  the  estate  of  Henry  John  Cramer 
had  passed  on  his  death  to  his  heir-at-law.  It  has,  how- 
ever, been  contended,  on  the  part  of  the  personal  repre- 
sentatives of  Henry  John  Cramer,  that  the  effect  of  the 
transactions  under  the  Act  was  to  convert  the  quality  of 
his  estate  as  tenant  in  fee  in  remainder  of  the  real  estate 
into  personal  estate,  or,  if  it  had  not  been  so  converted, 
that  at  least,  from  the  nature  of  his  estate  in  the  property, 
Henry  John  Cramer  had  a  right  to  elect  that  the  property 
should  be  his  property  as  part  of  his  personal  estate,  and 
not  as  real  estate.  The  first  question  for  me  to  consider 
is,  whether,  by  the  operation  of  the  Act,  this  real  estate 
has  been,  by  the  purchase  and  investment,  converted  ab- 
solutely into  personal  estate;  in  which  case  it  devolves  on 
the  personal  representatives  of  Cramer  as  personal  estate; 
and  if  not,  then  the  second  question  will  be,  whether  it 
has  not  been  so  converted  by  reason  of  Henry  John  Cramer 
having  a  right  to  elect  to  enjoy  it  as  personal  estate,  and 
of  his  having  done  some  act  in  his  lifetime  to  testify  his 
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election  to  convert  it.    In  support  of  the  argument  that        1862. 
the  property  must  be  treated  as  having  been  converted 
into  personalty,  a  case  of  Ex  parte  Flamank  decided  by 
Lord  Crantuorth  has  been  cited,  which  countenances  the 
proposition  that  the  land,  having  been  converted  under  the     judgmenL 
compulsory  powers  of  an  Act,  must  be  treated  as  personal 
estate,  though  it  would  not  sanction  the  extent  of  the  prin- 
ciple contended  for  on  this  petition.     Against  this  autho- 
rity, decisions  by  the  Lords  Justices  Knight  Bruce  and 
Turner,  when  Vice-Chancellors,  and  by  the  late  Vice- 
Chancellor  Sir  James  Parker,  have  been  referred  to.    I 
entirely  accede  to  the  principle  upon  which  the  decisions 
in  these  three  cases  proceed.   In  a  case  of  this  kind,  where 
money  is  paid  into  Court,  the  produce  of  real  estate  con- 
verted by  the  compulsory  powers  of  these  Acts,  it  remains 
in  Court  subject  to  the  rights  of  the  parties  interested  in 
it,  to  have  it  reinvested  in  land;  and  it  is  to  be  considered 
as  money  or  personal  estate  in  this  Court,  subject  to  a 
trust  to  be  invested  in  land,  and  therefore  impressed  with 
the  quality  of  real  estate.    That  is  the  sound  principle; 
and  there  must  be  strong  words  in  the  Act  to  induce  the 
Court  to  consider  that  the  fund  has  been  converted  into 
personalty.    Independently  of  any  act  on  the  part  of  the 
late  Mr.  Henry  John  Cramer,  his  interest  in  the  money  in 
Court  in  this  case  must  be  considered,  for  the  purpose  of 
the  question  who  was  entitled  to  it  on  his  death,  as  real 
estate.    A  doubt  has  been  suggested  whether  he  had  the 
power  to  elect.   I  am  of  opinion,  that,  if  he  had  such  power, 
no  act  of  election  which  could  weigh  with  the  Court  has 
been  shewn.     It  will  therefore  be  needless  to  consider 
whether  he  had  the  power  to  elect,  and  I  do  not  touch 
that  question.     It  is  enough  for  me  to  find  that  there  are 
no  facts  to  shew  an  election  with  regard  to  Henry  John 
Cramer's  interest  in  this  property,  and  that  it  has  remained 
personal  property  in  this  Court  impressed  with  the  char- 
acter of  real  estate.     I  am  of  opinion  that  there  has  been 
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j^^  petitioner  to  the  fund  is  plain. 

^wart;  This  was  a  proper  question  for  discussion;  the  costs  of 

Cramkr.  all  parties  must  therefore  be  paid  out  of  the  fund. 

JudgmenU 


Nov.  1«A, 

22«4  23rc^  JAMES  V,  LORD  WYNFORD. 

di  Dee.  \gt. 

l^hoid^"^  Robert  TAYLOR,  late  of  Crewkeme,  gentleman, 
tatMwerede-  being  seised  of  certain  freehold  hereditaments  in  the 
tnist,  after  cer-  parishes  of  Crewkerne  and  North  Perrott,  and  also  pos- 
feiled^tore^rTe  s^ssed  of  certain  leasehold  estates  in  the  parishes  of  Crew- 
therento,and     keme  and  Misterton,  made  his  will,  dated  the  5th  of 

pay  them  for 

the  benefit  of  April,  1 796,  and  thereby,  after  limiting,  devising,  and  ap- 

daughter's  son  pointing  the  messuages,  tenements,  and  lands  therein  spe- 

otherwM she  ^^^®^»  *^^  ^  other  the  messuages,  lands,  and  tenemaits 

should  leare,  comprised  in  the  settlement  made  on  his  marriage  with 

thej  should  Mary,  his  late  wife,  in  pursuance  of  a  power  in  the  said 

of  u^enty.fi?r  settlement  in  that  behalf  contained  to  his  daughter  Mary 

years,  and  ^j^^  Tavlor,  bince  deceased,  but  which  devise,  limitation, 

on  attaining  J       ^  -»  ^  »  » 

that  age,  in  and  appointment  did  not  comprise  or  affect  the  free- 
heirs,  executors,  hold  and  leasehold  estates  in  either  of  the  above-named 
ii^iulsr*s*of  P*"shes  of  which  he  was  so  as  aforesaid  seised  and  pos- 
the  said  R.,       scsscd,  gavc  and  devised  unto  the  Right  Hon.  William 

and  all  other 

such  sons  as  the 

daughter  should  leave,  who  should  attain  the  age  of  twenty -fire  years  ;  but  if  the  daughter  should 

leare  no  sons,  and  they  should  die  without  attaining  that  age,  then  m  trust  for  other  objects: — 

Held^  that  the  gift  to  R.  and  the  other  sons  of  the  testator's  daughter  was  well  rested  in  them, 

though  liable  to  be  divested  in  case  of  death  under  the  age  of  twenty-five. 

Observations  on  PorU/r  v.  Fox  (6  Sim.  485),  and  how  £eir  it  is  consistent  with  Ltakt  v.  Jfo&V 
#011  (2  Mer.  203). 

Other  freehold  and  leasehold  estates  were  devised,  upon  trust  to  receive  the  rents,  and  pay  them 
to  the  testator's  daughter  for  life,  and  after  her  decease  to  apply  the  rents,  or  so  much  thereof  aa 
should  be  necessary,  for  the  maintenance  of  the  daughter's  son  R.,  and  all  other  sons  she  should 
leave,  until  they  should  attain  twenty-five ;  and  on  their  attaining  that  age,  in  trust  for  R.  and  such 
other  sons  for  life  as  tenants  in  common ;  and  after  their  deceases,  in  trust  for  the  eldest  son  of  R., 
and  the  eldest  of  all  and  every  of  the  sons  of  the  testator's  daughter,  and  their  heirs  male  in  tail*  aa 
should  survive  her,  with  trusts  over  in  default  of  issue : — ffeld^ihai  the  eldest  son  of  R^  and  the  sons  of 
the  daughter  other  than  R.,  were  presently  entitled  as  tenants  in  tail  male  in  remainder  as  to  the  free* 
hold  estates ;  and  that,  the  freehold  and  leasehold  lands  being  given  together,  the  estate  in  the  free- 
hold being  vested  in  tail,  the  estate  in  the  leasehold  mast  vest  absolutely  in  the  first  tenant  in  tail. 

Sembl^  a  gift  by  will  to  an  individual  named  and  known  to  (he  testator  does  not  fiiil  because 
there  are  words  superadded  which  include  a  class  to  take  with  him,  as  to  which  cUss  the  gift  must 
wholly  fifcil,  because  as  to  some  of  them  it  might  be  too  remote:  «m»s,  where  an  individual  ia 
named  as  one  of  a  class. 
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Draper  Lord  Wynford,  then  William  Draper  Best,  Esq., 
and  Thomas  Best,  his  brother,  since  deceased,  their  heirs, 
executors,  and  administrators,  all  his  freehold  and  lease- 
hold estates  not  thereinbefore  mentioned  lying  within  the 
said  parbh  of  Crewkeme,  his  dwelling-house  included, 
upon  trust,  that  they  his  said  trustees  and  the  survivor 
of  them,  and  the  executors  or  administrators  of  such  sur- 
vivor, should  from  time  to  time  set  and  let  his  said  estates 
for  any  term  of  years  not  exceeding  seven  years,  and  receive 
and  take  the  clear  yearly  rents  and  profits  thereof,  and 
pay  the  same  into  the  hands  of  his  daughter  Mary  Ann 
Taylor  and  to  no  other,  whether  she  might  be  married  or 
sole,  and  whose  receipt  should  be  a  discharge,  for  and  dur- 
ing the  term  of  her  natural  life,  or  permit  his  said  daughter 
to  receive  the  rents  and  profits  thereof  for  and  during  the 
term  of  her  natural  life;  and  from  and  after  the  decease 
of  his  said  daughter,  then  in  trust  to  receive  and  pay  the 
rents  and  profits  of  his  said  estates  to  and  for  the  use  and 
benefit  of  all  and  every  the  son  and  sons  of  his  said 
daughter  as  she  might  leave  behind  her,  to  and  for  his  and 
their  support,  education,  and  maintenance,  until  he  and 
they  should  attain  his  or  their  age  or  ages  of  twenty-five 
years;  and  on  his  or  their  attaining  that  age,  then  in  trust 
for  the  heirs,  executors,  administrators,  and  assigns  of  all 
and  every  the  said  sons  or  son  of  his  said  daughter  Mary 
Ann  Taylor,  for  all  such  term  and  terms,  estate  and  inter- 
est, both  freehold  and  leasehold,  as  he  had,  could  give,  or 
was  in  anywise  entitled  unto;  but  in  case  his  said  daughter 
Mary  Ann  should  happen  to  leave  no  son  or  sons  living 
at  her  death,  or  if  sons  and  all  such  sons  should  die  before 
he  or  they  should  attain  the  age  of  twenty-five  years,  then 
in  trust  to  pay  and  apply  the  rents  and  profits  of  the  said 
estates  to  and  for  the  benefit  of  all  and  every  the  daughter 
and  daughters  of  his  said  daughter  Mary  Ann  that  should 
attain  the  age  of  twenty-five  years,  to  whom  he  gave  the 
same,  and  their  heirs,  executors,  administrators,  and  as- 
signs, as  therein  expressed,  for  all  such  term,  estate,  and 
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interest  as  he  had  or  could  give  therein;  but  in  case  his 
said  daughter  Mary  Ann  should  happen  to  die  having  no 
child  or  children,  then  the  said  testator  willed,  that  the  said 
Lord  Wynford  and  Thomas  Best,  and  the  survivor  of  them, 
and  the  executors  and  administrators  of  such  survivor, 
should  receive  the  rents  and  profits  of  his  said  estates, 
and  pay  or  apply  the  same  to  and  for  the  sole  and  only 
use  of  his  the  said  testator's  daughter  Bridget,  whose 
receipts  alone  should  be  discharges  for  and  during  the 
term  of  her  natural  life;  and  from  and  after  her  decease, 
then  in  trust  to  receive  the  clear  yearly  rents  and  profits, 
and  pay  and  appl^  the  same  to  and  for  the  use  and  benefit 
of  his  daughter  Bridget's  son  Robert,  and  all  and  every 
other  son  and  sons  as  she  should  happen  to  have  until  he 
or  they  should  attain  his  and  their  age  and  ages  of  twenty- 
five  years;  and  on  his  and  their  attaining  that  age,  in  trust 
for  the  heirs,  executors,  administrators,  and  assigns  of  the 
said  Robert,  and  all  and  every  other  son  and  sons  as  his 
said  daughter  Bridget  should  happen  to  leave  and  to  at- 
tain the  age  of  twenty-five  years,  for  all  such  terms,  estate, 
and  interest,  both  freehold  and  leasehold,  as  he  could  give 
therein;  but  in  case  his  said  daughter  Bridget  should 
leave  no  son  or  sons,  and  they  should  all  happen  to  die 
without  attaining  the  age  of  twenty-five  years,  then  in 
trust  for  all  and  every  the  daughter  and  daughters  of  his 
said  daughter  Bridget  that  should  attain  the  age  of  twenty- 
five  years,  her  and  their  heirs,  executors,  administrators, 
and  assigns ;  but  in  case  his  said  daughter  Bridget  should 
leave  no  son  or  daughter  at  her  decease  living  that 
should  attain  the  age  of  twenty-five  years,  then,  and  in 
such  case,  the  said  testator  gave  and  devised  his  said  free- 
hold and  leasehold  estates  lying  in  Crewkerne  aforesaid 
unto  his  three  nephews,  Henry,  William,  and  John  Higgins, 
and  to  the  survivor  of  them,  his  and  their  heirs,  executors, 
administrators,  and  assigns,  equally  between  them  as  te- 
nants in  common,  and  to  the  heirs,  executors,  and  admin- 
istrators of  such  survivor,  and  to  and  for  and  upon  no 
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other  trast  whatsoever.  The  said  testator  also  gave,  de- 
vised, and  bequeathed  all  that  his  freehold  estates  lying 
within  the  parish  of  North  Perrott  aforesaid,  with  the 
several  closes  of  land  thereto  belonging,  and  his  lease- 
hold estate  in  the  parish  of  Misterton  aforesaid,  to  the 
said  Lord  Wjnford  and  Thomas  Best,  their  heirs,  executors, 
and  administrators,  in  trust  that  they  the  said  testator's 
trustees,  and  the  survivor  of  them,  and  the  heirs,  executors, 
and  administrators  of  such  survivor,  should  from  time  to 
time  set  and  let  his  said  estates  for  any  term  not  exceeding 
seven  years,  and  receive  the  clear  yearly  rents  and  pro- 
fits thereof,  and  pay  the  same  into  the  hands  of  his  said 
daughter  Bridget  [who  was  then  the  wife  of  the  Rev. 
Richard  Abraham]  and  to  no  other,  whose  receipts,  not- 
withstanding her  coverture,  should  be  discharges,  for  and 
during  the  term  of  her  natural  life;  and  from  and  after 
her  decease,  that  his  the  said  testator's  trustees,  and  the 
survivor  of  them,  and  the  heirs>  executors,  and  administra- 
tors of  such  survivor,  should  receive,  and  pay  and  apply 
the  rents  and  profits  of  his  said  estates,  or  so  much  there- 
of as  should  be  necessary,  to  and  for  the  support,  educa- 
tion, and  maintenance  of  his  said  daughter's  son  Robert^ 
and  aU  and  every  other  son  and  sons  as  she  might  happen 
to  leave,  until  he  and  they  should  attain  the  age  or  ages  of 
twenty-five  years;  and  on  his  and  their  attaining  that  age, 
then  in  trust  for  the  said  Robert,  and  such  other  son  and 
sons,  and  their  assigns,  for  and  during  the  term  of  his  and 
their  natural  lives,  as  tenants  in  common ;  and  from  and 
after  their  deceases,  then  in  trust  for  the  eldest  son  of  the 
said  Robert,  and  the  eldest  of  all  and  every  of  the  sons 
of  his  said  daughter  Bridget,  and  the  heirs  male  of  his  and 
their  body  and  bodies  lawfully  to  be  begotten,  as  should 
survive  her;  and  for  want  and  in  default  of  such  issue, 
then  in  trust  for  all  and  every  the  daughter  and  daughters, 
aud  the  heirs  male  of  the  body  and  bodies  of  such  daughter 
and  daughters  as  the  said  testator  s  said  daughter  Bridget 
should  leave  behind  her  at  her  decease ;  and  for  want  and 
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1852.  in  default  of  such  issue  male  or  female,  then  in  trust  for 
his  the  said  testator's  daughter  Mary  Ann  Taylor,  and  her 
assigns,  for  life;  and  after  her  decease,  to  and  for  the  issue 
male  and  female,  and  the  heirs  of  thebody  and  bodies  of  such 
Statement.  ^^^^  ^'^^  female  issue  of  his  said  daughter  Mary  Ann,  his, 
her,  and  their  heirs  and  assigns  for  ever;  and  for  want  of 
such  issue,  then  intrust  for  his  said  three  nephews,  Henry, 
William,  and  John  Higgins,  and  the  survivor  of  them,  his 
and  their  heirs  and  assigns  for  ever,  as  tenants  in  common, 
and  to  and  for  no  other  trust  whatsoever.  After  giving 
and  bequeathing  certain  small  legacies,  all  the  rest  and 
residue  of  his  goods,  chattels,  personal  estate  and  effects, 
and  all  monies  due  to  him  on  mortgage,  with  the  lands 
and  hereditaments  in  the  said  mortgage  comprised,  and 
all  other  his  messuages,  lands,  and  tenemants,  of  which  he 
was  in  anywise  possessed  or  entitled  in  possession  or  re- 
version, terms  of  years,  or  otherwise,  not  thereinbefore  di^ 
posed  of,  subject  unto  and  chargeable  with  the  payment  of 
his  debts,  legacies,  and  funeral  expenses,  the  said  testator 
gave,  devised,  and  bequeathed  the  same  and  every  part 
thereof  unto  his  said  daughter  Mary  Ann  Taylor,  her  heirs, 
executors,  administrators,  and  assigns,  absolutely  and  for 
ever,  and  made  and  nominated  her  sole  executrix  of  that 
his  will. 

The  testator  died  in  the  month  of  December,  1801.  His 
two  daughters  Mary  Ann  Taylor  and  Mrs.  Bridget  Abra- 
ham and  her  son  Robert,  and  the  testator's  three  nephews, 
Henry  Higgins,  William  Higgins,  and  John  Higgins,  sur- 
vived him.  The  trustees  entered  into  possession-  of  the 
freehold  and  leasehold  estates  devised  and  bequeathed  by 
the  testator,  upon  the  trusts  in  the  will  declared.  Mrs. 
Bridget  Abraham  survived  her  husband,  and  died  in  the 
year  1839,  intestate,  leaving  Robert  Abraham,  her  son, 
surviving  her,  who  thereupon  became  co-heir,  with  his  aunt 
Mary  Ann  Taylor,  of  the  testator.  Mr.  Palkner  became 
administrator  to  Mrs.  Bridget  Abraham. 
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Mary  Ann  Taylor  made  her  will  and  divers  codicils,         1852. 
effectually  disposing  of  her  real  and  personal  estate. 

The  bill  in  this  cause  was  filed  by  Messrs.  James  and 
Sparks,  as  devisees  in  trust  and  executors,  and  Mr.  Slade, 
as  a  devisee  under  Mary  Ann  Taylor  s  will  and  codicils,  statemetu. 
against  the  trustees  under  the  will  of  Mr.  Taylor,  and 
against  the  personal  representatives  of  Bridget  Abraham 
and  of  her  son  Robert  Abraham,  and  against  a  son  and 
daughter  the  only  issue  of  Robert  Abraham,  and  also  against 
the  heirs-at-law  of  Henry,  Joseph,  and  John  Higgins,  aiid 
the  persons  claiming  as  their  personal  representatives. 

The  main  object  of  the  suit  was  to  obtain  the  opinion 
of  the  Court  on  the  construction  of  the  will  of  Robert 
Taylor.  By  the  decree  made  in  1 847,  the  usual  inquiries 
were  directed.  The  Master  made  his  report  in  1849.  The 
cause  now  came  on  for  further  directiona 

Mr.  Molina  and  Mr.  Sandys  for  the  plaintiffs. — Under  Argument. 
the  limitations  contained  in  the  will  the  legal  estate  re- 
mained  in  the  trustees,  and  all  the  other  limitations  of  the 
real  estate  were  trusts  only:  Harton  v.  Harton{a),  Doe  d. 
Tomkyns  v.  WiUan(b),  Doe  d.  fftUiam  Keen  v.  Wa[bank(c). — 
They  also  cited  Boraston's  ca8e(d)j  Edwards  v.  Hamonds{e), 
WM  V.  Hearing  (/),  Broomfield  v.  Crowder  (g),  Doe  d. 
Hunt  V.  Moore  (h),  Phipps  v.  Ackers  ({),  Page  v.  Leaping- 
wdl{k)j  Culsha  v.  Cheese  (l);  and  they  referred  to  Fearne's 
Cent.  Remrs.  (ni). 

The  limitations  contained  in  the  will  of  Robert  Taylor  to 
the  sons  and  issue  of  Mary  Ann  Taylor  and  Bridget  Abra- 
ham are  void  for  remoteness,  and  the  devisees  of  the  real 


(a)  7  T.  B.  652,  cited  Iq  J7av- 
kifu  y.  Liucombe^  2  Swanst  391. 
(6)  2  B.  &  Aid.  84. 
(e)  2  R  &  Ad.  554. 
(i)  3  Rep.  19  a. 
(e)  3  Lev.  132. 
(/)  Cro.  Jac.  415. 
ig)  1  N.  B.  313. 
(A)  14  East,  601. 


(0  9  CL  &  i^n.  583.  See  also 
Sugd.  on  the  Law  of  Property, 
&c.,  p.  289. 

(it)  18  Ves.  463. 

(0  7  Hare,  236;  and  see  Lord 
St.  Leonard's  note  on  that  case, 
in  his  Essay  on  Real  Property 
Statutes,  p.  367,  n. 

(m)  Page  242,  n. 
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1862.  estates  of  Mary  Ann  Taylor  and  her  personal  representa- 
tives, as  to  her  leasehold  estates,  are  respectively  entitled 
to  the  real  and  personal  estate  of  Robert  Taylor  under  the 
residuary  clause  in  his  will  giving  all  to  her;  and  if  that 
Argument,  clause  does  not  include  the  property  comprised  in  disposi- 
tions void  for  remoteness,  then  the  plaintiffs  are  at  least 
entitled  to  a  moiety  of  the  testator's  real  and  personal 
estate  as  being  undisposed  of. 

First,  as  to  the  Crewkerne  freehold  and  leasehold  es- 
tates, every  gift  beyond  the  gift  to  Bridget  is  void  for  re- 
moteness. The  gift  is  to  a  class  not  in  being,  on  their  at- 
taining twenty-five,  and  it  is  void:  Vawdry  v.  Oeddes  (a), 
Jee  V.  Audley(b),  Batsford  v.  Kdb€U{c).  Although  Robert 
was  described  by  name,  yet  as  he  was  associated  with  the 
unascertained  class  as  to  which  the  gift  was  void,  it  is 
void  also  as  to  him:  Leakey,  R6bin8(yix{d),  Porter  v.  Fox{e\ 

The  language  used  in  this  will  does  not  justify  the  de- 
fendants in  contending  that  the  estates  given  by  this  will 
were  vested  presently  on  the  testator's  decease  in  such 
children  as  Bridget  should  have,  but  that  the  enjoyment 
only  was  deferred,  as  in  Saunders  v.  Vautier{/)^  and  Oood- 
title  d.  Hayward  v.  Whitby  (g). 

The  limitation  on  the  happening  of  the  event,  which  by 
law  is  too  remote  to  be  valid,  viz.  on  the  sons  attaining 
the  age  of  twenty-five,  is  to  the  heirs,  executors,  adminis- 
trators, and  assigns  of  the  sons;  but  this  limitation,  though 
not  what  the  testator  intended,  is  a  possible — is  a  legal 
limitation,  and  cannot  be  corrected,  for  there  is  no  con- 
text by  which  to  correct  it:  Horseman  v.  Abbey  Qi),  Morris 
V.  Howes  (t). 

The  limitation  contains  two  distinct  gifts,  the  one  of 
the  income  to  the  sons  until  a  given  event,  viz.  the  at- 


(a)  1  Buss.  &  My.  203. 
(6)  1  Cox,  324. 

(c)  3  Vee.  363. 

(d)  2  Mer.  363. 
(0)  6  Sim.  485. 


(/)  Cr.  &  Ph.  240. 
(ff)  1  Burr.  4. 
(A)  IJ.  &  W.  381. 
(0  4  Hare,  599. 
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taining  twenty-five  years  of  age,  the  other  of  the  corpus 
after  the  attainment  of  that  age  to  heirs,  executors,  ad- 
ministrators, and  assigns ;  and  therefore  the  rule  in  Shel- 
ley's case  will  not  apply  so  as  to  vest  the  fee  in  the  sons, 
as  that  requires  the  union  of  two  freehold  estates:  Watson 
V.  Hayes  (a). 

Now  the  gift  after  attaining  twenty-five  is  a  gift  depend- 
ent, as  a  condition  precedent,  on  the  attaining  that  age,  and 
on  this  ground  the  limitation  is  void.  This  proposition  is 
supported  or  illustrated  by  the  following  cases:  Dodd  v. 
Wake  (6),  Netmtian  v.  Newman  (c),  BuU  v.  Prichard  (ci), 
Festing  v.  AUen  (e),  Watson  v.  Hayes  (/),  Cambridge  v. 
Rous  (ff). 

Every  limitation  beyond  the  estate  to  Bridget  for  her 
life  is  void.  All  beyond  that  estate  forms  a  general  scheme 
to  effect  a  purpose  void  in  law,  and  therefore  the  whole  is 
void.  If  the  gift  over  of  the  Crewkeme  estates  next  after 
the  estate  to  Bridget  is  void  for  remoteness,  all  the  subse- 
quent limitations  of  that  estate  are  also  void. 

Secondly,  as  to  the  North  Perrott  and  Misterton  es- 
tates. Here  the  gift  is  different,  and  differently  arranged ; 
but  all  the  arguments  applicable  to  the  Crewkerne  es- 
tates are  effectual  as  to  this  limitation,  with  this  stronger 
objection,  that,  until  the  sons  attain  twenty-five  years  of 
age,  part  only  of  the  income  is  given  to  the  trustees,  upon 
trust  to  dispose  of  so  much  as  should  be  necessary  for  the 
maintenance  of  those  sons.  The  gift  over  in  these  limita- 
tions is  to  the  issue  of  an  unborn  person,  by  purchase; 
now  there  can  be  no  such  gift,  and  the  doctrine  of  cy-pres 
does  not  prevail  in  such  a  case:  Vanderplank  v.  KingQi), 
Monypenny  v.  Deering  (t). 


(a)  9  Sim.  600;  S,  C,  on  ap- 
peal, 5  My.  &  Cr.  126. 
(6)  8  Sim.  616. 
(e)  10  Sim.  51. 
(d)  6  Hare,  667. 
(«)  12  M.  &  W.  279. 


(/)  Ubi  Bupra. 
(g)  8  Ves.  12. 
(A)  3  Hare,  1. 

(0  7  Hare,  568;  S.  C,  16  M.  & 
W.  418. 
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Lastly,  as  to  the  residuary  gift,  which  includes  all  "  not 
hereinbefore  disposed  of;"  this  disposes  of  whatever  was 
undisposed  of  by  the  will,  and  therefore  it  includes  such 
things  as  were  included  in  the  gift  void  for  remoteness. 
What  is  not  effectually  given  specifically  by  the  will  is  not 
given  at  all,  and  is  absorbed  by  the  residuary  devise :  Doe  d. 
WeUs  V.  Scott  (a),  Doe  d.  Chobnondeley  v.  Weatherby  (6), 
Church  V.  Mundy  (c),  where  the  rule  is  laid  down  dis- 
tinctly; Ohver  v.  Spendlove{d)y  AUorney-Oeneral  v.  Vi- 
gor (e),  Morgan  v.  Surman  (/),  WiUiama  v.  OoodHUe  (jg)y 
and  Doe  d.  Stewart  v.  Sheffield  (h). 

Mr.  Walker  and  Mr.  Bates  for  the  defendant,  one  of  the 
two  daughters  and  co-heiresses  of  Robert  Abraham,  the 
son  of  Mrs.  Bridget  Abraham,  named  in  the  will. — It  is 
enough,  to  entitle  the  co-heiresses  of  Robert  Abraham  to 
the  Crewkerne  property,  to  establish  the  limitation  in  fa- 
vour of  Robert,  inasmuch  as  there  were  in  fact  no  other 
sons  to  take  with  him  under  the  limitations  in  the  will, 
which  are  questioned.  Robert  took  under  the  limitations 
in  the  will,  looking  at  all  the  clauses  of  it,  an  immediate 
vested  estate,  subject  only  to  be  divested  on  his  dying 
before  he  attained  the  age  of  twenty-five.  The  plain- 
tiffs admit  that  the  limitation  to  Robert  would  have 
been  good  if  it  had  stood  alone ;  but  they  contend,  that  it 
is  void  because  it  is  coupled  with  a  limitation  to  the  other 
sons  of  Bridget,  which  they  say  is  void  for  remoteness. 
Now  let  it  be  admitted  on  this  part  of  the  argument  that 
Robert  is  thus  associated  with  the  others.  Even  in  that 
view  of  the  limitation  Robert  and  all  the  other  children 
took  immediate  vested  estates,  subject  only  to  be  divested. 
The  prior  successive  gifts  to  the  testator's  two  daughters 


(a)  3  M.  &  SeL  300. 

(b)  11  Eaflt,  322. 

(c)  15  Ves.  396. 

(d)  4  Bro.  C.  C.  337. 
(«)  8  Ves.  256. 


(/)  1  Taimt.  289;  and 
Jarm.  on  Wills,  593. 
iff)  lOB.  &C.895. 
(A)  13  East,  526. 
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successiyely  for. life,  and  the  gift  of  the  income  de  anno  in 
annum  until  Robert  should  attain  the  age  of  twenty-fiye, 
indicate  the  intention  to  give  a  vested  estate;  whilst  the 
gift  over,  if  Bridget  should  die  without  children,  and  only 
in  that  event,  further  shews  the  intent  to  give  a  vested 
estate;  and  if  a  vested  estate  was  given  to  Robert,  it  must 
be  inferred  that  the  same  words  were  intended  to  give  a 
vested  estate  to  the  other  children.  It  is  clear  from  all 
the  cases  that  a  limitation  when  a  certain  event  shall  hap- 
pen, is  an  executed  remainder  not  resting  in  contingency, 
and  that  the  words  "then"  and  "when"  do  not  denote  the 
time  of  vesting,  but  only  the  time  when  the  remainder  shall 
take  effect  in  possession ;  this  has  been  the  rule  ever  since 
BorasUm'a  ccL8e{a)y  and  thus  it  was  laid  down  by  Lord 
Kenyon  in  Doe  d.  Weedon  v.  Lea(b)i  indeed,  the  cases  to 
this  effect  are  numerous  beyond  belief;  but  even  where 
the  words  employed  of  themselves  import  a  condition  pre- 
cedent^ the  Courts  strain  the  construction  and  consider 
the  limitation  to  be  vested;  thus,  in  Bromfield  v.  Crow- 
der(c)y  the  Court  of  Common  Pleas  decided,  that  where 
there  was  a  gift  in  remainder  to  C.  ^he  should  live  to  at- 
tain twenty-H)ne,  but  not  otherwise^  there  C.  took  a  vested 
estate  in  remainder;  that  decision  was  come  to  after  ftill 
consideration  and  review  of  the  authorities,  particularly 
of  Edwards  v.  HammondCd),  of  which  a  more  accurate 
statement  appears  in  the  note  to  Bromfield  v.  Crowder^ 
the  Court  in  that  case  holding  that  they  were  bound  by 
Edwards  v.  Hammond,  That  case  is  stronger  than  the 
present;  for  not  only  are  words  expressive  of  condition 
used,  but  the  words  but  not  otherwise  are  added.  In  that 
case  there  was,  as  was  said,  "a  variance  between  the  expres- 
sion and  the  meaning."  That  case  was  taken  by  appeal  sue- 


1868. 


Aryumeni, 


(a)  3Bep.  19  a. 
(6)  3T.  R.41. 
(c)  1N.R.313. 
VOL.  I. 


{d)  3  Lev.  132;  S,  C,  2  Show. 
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1852.  cessively  to  the  Lord  Chancellor  and  the  House  of  Lords, 
when  the  appeal  was  dismissed,  and  the  decree  was  affirm- 
ed. This  result  appears  from  Lord  St.  Leonard's  Treatise 
on  the  Law  of  Real  Property,  page  286,  and  these  cases 
AratM^  were  followed  in  Doe  d.  Roake  v.  N(nveU(a),  which  was 
also  affirmed  in  the  House  of  Lords  (6);  the  case  otPhipps  y. 
Will%ani8{c)  followed  the  same  rule,  and  that  decision 
upon  an  appeal  was  affirmed  ((2).  Lord  St.  Leonards  re- 
marks on  this  case,  in  his  Treatise  on  the  Law  of  Proper- 
ty, p.  289;  and  the  decision  in  it  has  receiyed  the  full  ap- 
proval of  that  eminent  Judge.  In  Doe  d.DoUey  y.  Ward(B), 
a  case  which  was  argued  at  great  length,,  limitations 
which  imported  more  clearly  a  contingency  than  the  li- 
mitations in  the  present  case,  were  held  to  create  a  vested 
estate.  In  all  these  cases  the  Court  laboured  effectually 
to  carry  out  the  intention  of  the  testator;  but,  to  do  so, 
they  were  obliged  to  hold  themselves  not  bound  by  the 
precise  meaning  of  the  words  importing  the  condition. 
The  same  rule  applies  to  a  gift  of  personal  estate,  as  in 
Jones  V.  Madcilwain  (/),  where  a  testator  gave  real  and 
personal  estate  to  trustees  upon  trust  to  pay  the  interest 
to  his  daughter  for  life,  and  after  her  death  to  pay  lOOiL  a 
year  to  her  husband,  and  to  apply  the  remainder  of  the  in- 
come to  the  maintenance  of  her  children  until  they  should 
attain  twenty-one,  and  when  they  attained  twenty-one 
upon  trust  to  pay  the  principal  to  them;  and  it  was  held 
that  the  residue  vested  in  them.  There  is  a  case  of  Bland 
v.  WiUiavi8(g),  which  does  not  quite  accord  with  the  other 
authorities,  and  in  the  report  of  which  there  is  probably 
some  mistake. 

The  personal  estate  when  it  is  mixed  with  real  estate, 

(a)  1  M.  &  Selw.  327.  &  Fiii.  702;  9  Id.  583. 

(b)  See  RandoU  v.  Doe,  6  Dow,  («)  9  Ad.  &  E.  582. 
202.  (/)  1  Ross.  220. 

(c)  5  Sim.  44.  {g)  3  My.  &  K  411. 
{d)  See  Phxppi  v.  Adcert,  3  CI. 
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is  subject  to  the  same  construction  as  the  real  estate:         1852. 
Farmer  v.  Franci8(a), 

A  similar  principle  prevailed  in  the  disposition  of  pure 
personal  estate  in  Murray  Y.Addenbrook  (6),  and  Watson  v. 
Hayes(c).  As  to  the  cases  ot  Westing  y.  Allen  (d),  and  ArnmenL 
BuU  y.  Pr%khard(e\  there  were  peculiarities  in  each  case; 
and  although  both  those  cases  and  others  were  cited  to  the 
Lord  Justice  Knight  Bruce,  when  Yice-GhanceUor,  in  2Zt- 
ley  T.  Oamett(/)y  yet  he  held  that  a  devise  in  trust,  after 
the  decease  of  a  tenant  for  life,  for  all  her  children  who 
should  attain  twenty-one,  gave  vested  estates  to  the  chil- 
dren as  they  came  into  existence,  subject  to  be  divested 
on  their  deaths  under  twenty-one. 

[They  also  cited  on  this  point  Doe  d.  BiUe  v.  Hopkin- 
9on(g)y  Doe  d  Tremetven  v.  Permetven(h)j  Torres  v.  Fran- 

com 

The  limitation  to  Robert  and  the  other  sons  is  to  them, 
their  heirs,  executors,  administrators,  and  assigns.  Now, 
this  last  word  "  assigns''  implies  that  a  vested  estate,  be- 
cause an  estate  capable  of  being  assigned  or  conveyed,  was 
intended  to  be  given:  Spark  v.  Spark (k),  Oraffiey  v.  Hum- 
page(f).  It  has  been  suggested,  that  the  gift  of  the  rents 
in  the  meantime  for  maintenance  is  given  as  a  chattel  in- 
terest, and  that  it  creates  a  difference;  but  that  is  not  so: 
see  Doe  d.  MusseU  v.  Morga/n(m\  Cole  v.  SeweU  (n). 

Next,  as  to  the  leasehold  properties,  the  gift  of  those 
being  comprised  in  the  same  clause  as  that  disposing  of 
the  freeholds  vested  them  also. 

In  the  construction  of  wills  the  Courts  will,  if  they 
can,  fix  on  the  testator's  death  as  the  time  when  the 

(a)  2  &&S.505;  S, C^  2  Bing.  O)  6  Q.  K  223. 

151.  (A)  11  A.  &  E.  431. 

(^)  4  BnsB.  407.  (t)  1  Buss.  &  My.  649. 

(c)  6  My.  &  Cr.  126.  (k)  Cro.  Elia.  340. 

(€0  12  M.  &  W.  279.  (0  1  Beav.  46. 

(«)  6  Hare,  567.  (w)  3  T.  R  763. 

(/)  3  Dc  G.  &  S.  629.  (n)  4  D.  &  W.  1. 
s  2 


62 


CASES  IN  CHANCERY. 


1852.  estates  given  by  the  will  shall  be  settled  and  ascertained, 
and  when  the  division  of  the  estate  shall  be  determined: 
Berkeley  v.  Swinburne  (a).  Those  children,  therefore,  who 
were  living  at  the  time  of  Bridget's  death,  were  included 

ArffumenU      ^^  t^^  gift- 
On  some  or  one  of  these  grounds  the  Crewkeme  estates 

vested  absolutely  in  Robert. 

The  limitations  of  the  estates  at  North  Perrott  and  Mis- 
terton  to  the  eldest  son  of  Robert,  and  the  other  limitations 
in  remainder,  are  admitted  to  be  void  for  remoteness;  but, 
for  the  reasons  above  suggested,  the  limitation  to  Robert 
for  his  life  is  vested:  Monypenny  v.  DeeringQi),  ChaUis  v. 
Doe  d.  Ever8(c),  Ker  v.  Lord  Dungannon  cited  in  Sug- 
den's  Law  of  Real  Property,  342. 

On  the  only  remaining  point,  it  is  submitted,  that  Robert 
took  such  estates  in  the  Crewkeme  and  North  Perrott  and 
Misterton  property  as  failed  to'be  effectually  given,  as  the 
heir-at-law  of  the  testator  and  of  Mary  Ann  Taylor;  and 
that  such  estates  did  not  pass  by  the  residuary  devise. 
This  will  must  be  dealt  with  irrespective  of  the  7  Will. 
4  &  1  Vict  c.  26,  and  the  rule  on  the  point  is  distinct: 
Doe  d.  Morris  v.  Underdoum{d)^  Doe  d.  Stewart  v.  Shef- 
field(e);  but  in  this  will  the  words  of  disposition  of  the 
residue  "  not  hereinbefore  disposed  of,"  expressly  exclude 
the  freehold  and  leasehold  estates  which  have  been  dis- 
posed of,  though  the  law  prevents  the  disposition  from 
taking  effect;  and  even  a  residuary  gifl  of  personalty,  if 
expressed  in  terms  similar  to  the  present,  would  not  pass 
the  subject  of  a  void  bequest:  Turner  v.  Off  den,  cited  in 
Dawson  v.  Clarke  (/),  WHliams  v.  Ooodtitle  (g).  Walker 
V.  Earl  of  Lincoln  (h),  and  a  number  of  other  cases,  all 
referred  to  in  Doe  d.  Morris  v.  Underdoum  (d).     The 


(a)  16  Sim.  276. 

(b)  7  Hare,  fi68;  S.  C^  16  M. 
&  W.  418. 

(c)  16  Jur.,  Q.  B.,  969. 

(d)  Willes,  298. 


(e)  13  East,  526. 
(/)  15  Ves.  409,  417. 
(y)  10  B.  &  C.  895. 
(A)  Amb.  325. 
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proTision  contained  in  the  25tli  section  of  the  7  Will.  4  13/^2. 
&  1  Vict,  c  26,  expressly  directing  that  estates  com* 
prised  in  lapsed  or  void  devises  shall  be  included  in  the 
residuary  devise,  unless  a  contrary  intention  appear  in 
the  will,  indicates  that  the  legislature  understood  that  AfvumenL 
such  devises  were  not  previously  included:  Upjohn  v.  Up- 
john(a). — They  also  cited  Amsbury  Y.Brown,  cited  in  Smith 
V.  Sanders  (b),  and  Robinson  v.  Knight  (c). 

Mr.  Campbell  and  Mr.  Karslake  for  the  widow  of  Robert 
Abraham,  in  the  same  interest  with  the  principal  defend- 
ants, referred  to  Booth  v.  Booth(<I),  and  said,  tliat  the  de- 
cision in  Williams  v.  Ooodtitle(e)  was  open  to  the  observa- 
tions that  Mr.  Jarman  had  made  on  it  in  his  Treatise  on 
Wills,  p.  690,  that  it  had  been  come  to  contrary  to  the 
opinion  of  many  learned  Judges;  and  that  it  was  contrary 
to  the  rule  that  a  residuary  devise  is  a  particular  devise. 
—They  also  cited  Doe  d.  Cadogan  v.  Ewart{f\  Saunders 
V.  Yautier  {g),  Manfield  v.  Dugard  (A),  Doe  d.  Weedon  v. 
Lea  (t^,  and  referred  to  Feame's  Contingent  Remainders, 
p242. 

Mr.  Oiffard,  for  the  heirs-at-law  of  Henry  and  Joseph 
Biggins,  admitted  that  they  had  no  claim  to  the  Crew-' 
kerne  estates;  but,  as  to  the  North  Perrott  and  Mister- 
ton  estates,  he  submitted,  that  the  limitations  were  not 
void  for  remoteness.  Monypenny  v.  DeeringQc)  has  no 
application  on  this  point.  Boraston's  case{t),  and  all  that 
dass  of  cases,  establish  this  rule,  that  when  a  term  or  de- 
fined chattel  interest  is  created,  it  is  by  way  of  exception 
out  of  the  gift,  and  is  no  more  than  an  exception,  and 
therefore  does  not  prevent  the  vesting. 

(a)  7  Beav.  69,  162.  (g)  Cr.  &  Ph.  240. 

(6)  2  BL  739.  (A)  1  Eq.  Ca.  Ab.  196,  pi.  4. 

(c)  2  Eden,  C.  C,  169.  (i)  3  T.  R  41. 

(<0  4  Ves.  399.  (k)  7  Hare,  668;    S,  C,  16  M. 

(e)  10  B.  &  C.  895.  &  W.  424. 

(/)  7  Ad.  &  EL  636.  (0  3  Rep.  19a. 
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Argument, 


The  Courts  are  indisposed  to  adopt  contingenqr  in  the 
construction  of  the  kind  of  expression  contained  in  this 
will:  Doe  d.  Cadogan  y.  Ewart  (a).  The  trusts  for  leasing 
and  maintenance  till  twenty-five  do  not  interfere  with  the 
vesting  of  the  estates;  and  they  do  not  make  the  devise 
too  remote,  as  there  is  nothing  in  them  which  appears  like 
a  perpetuity.  [The  Vicb-Chanobllor. — ^What  would  be- 
come of  so  much  of  the  rents  as  were  not  disposed  of  under 
the  trusts  according  to  that  construction?]  It  is  submitted 
to  be  unnecessary  to  this  argument  to  determine  that 
question;  ^\it  Phipps  v.  Ackers  (6)  shews  what  would  be- 
come of  them. — He  also  referred  to  Moffg  v.  Mogg{p)  and 
Mortimer  v.  We8t{d)y  and  to  Lord  St.  Leonard's  Treatise 
on  Real  Property,  p.  130. 


Mr.  FoUett  and  Mr.  CoUins  for  the  heirs-at-law  of  John 
Higgins,  cited  Lane  v.  Ooudge(e),  Doe  d.  DoUey  v.  Ward(J^, 
Stanley  v.  Stanley  (ff),  Hansom  v.  Ora}iam(h),  Oenery  v. 
Fitzfferald(%),  Ooodright  v.  Parker  {k),  Bland  v.  Williams  (l)^ 
Davies  v.  Fisher (m);  and  referred  to  Lewis  on  Perpetuities, 
Supplement,  pp.  99,  100,  Kevem  v.  WtUiams(n),  and  Jack- 
son v.  Marjoribanksip). 

Mr.  (7.  M,  Russdl  for  the  trustees. 

Mr.  Kenyon  Parker  and  Mr.  J.  BaUy  for  other  parties 

Mr.  Malins  in  reply. — Davies  v.  Fisher  (m)  is  never  cited 
without  question.  After  commenting  on  the  other  cases 
cited  on  behalf  of  the  defendants,  he  submitted,  to  use  the 


(a)  7  Ad.  &  El.  636. 
(6)  9  CI.  &  Fin.  583. 
(c)  lM6r.654. 
{d)  2  Sim.  274. 
(e)  9  Yes.  225. 
(/)  9  Ad.  &  El.  582 
(g)  16  Ve».  491. 


(A)  6  Ves.  239. 
(i)  Jac.  466. 
(A)  I  M.  &  Selw.  692. 
(I)  3  My.  &  Ee.  411. 
(m)  5  Beav.  201. 
(n)  5  Sim.  171. 
(o)  12  Sim.  93. 


CASES  IN  CHANCEBT. 


55 


words  of  Sir  John  Leack  in  Leake  v.  RMnmm  (a),  that 
''none  but  a  person  who  could  predicate  of  himself  that 
he  has  attained  the  age  of  twenty-five  can  take;"  and, 
therefore,  that  the  gift  was  void  for  remotenes&  None  of 
the  cases  collected  in  Feame's  Contingent  Remainders,  p. 
242,  from  Borciston's  case  to  Phipps  v.  Ackers  (b),  contra- 
venes that  principle  or  affects  the  present  case. 

The  plaintiffs  relj  on  the  principle  as  laid  down  in 
Festin  v.  AUen  (c).  The  same  principle  was  acted  on  in 
Russdl  y.  Buduinnan  (d). 


1862. 


Arf^imenL 


His  Honour,  at  the  conclusion  of  the  argument^  reseired 
his  judgment. 


The  yiOE-CHANCELLOB: — 

The  arguments  in  support  of  the  proposition,  that  all 
the  limitations  of  the  Crewkerne  estate  (freehold  and  lease- 
hold), under  the  will  of  Robert  Taylor,  after  the  life  es- 
tate to  the  testator's  daughter  Bridget,  are  void  for  remote- 
ness, was  supported  by  an  appeal  to  various  authoritiea 
But,  notwithstanding  the  difficulty  of  reconciling  some  of 
the  decisions,  it  must  be  considered  as  well  established, 
that  an  immediate  gift  of  the  whole  rents,  profits,  or  in- 
come of  estate,  real  or  personal,  to  one  till  he  attains  the 
age  of  twenty-'fire,  and,  on  his  attaining  that  age,  to  him 
absolutely,  confers  an  immediate  vested  interest,  and  does 
not  postpone  i;he  vesting  till  the  age  of  twenty-five  is  at- 
tained. Even  in  the  case  of  a  mere  legacy,  which  would, 
upon  the  terms  of  the  gift  be  contingent  upon  the  legatee's 
attaining  a  certain  age,  it  may  become  vested  by  the  gift 
of  the  income  or  interest  in  the  meantime;  and  this,  to 
use  the  language  of  Lord  CoUenham  in  Watson  v.  Hayes{e\ 
whether  the  gift  of  the  interest  in  the  meantime  be  direct 


(a)  2  Mer.  384,  390. 
(6)  9  a.  &  Fin.  683. 
(c)  5  Hare,  573;   S,  a,  12  M. 


&  W.  279. 
((f)  2  C.  M.  &  R  561. 
(0  5  My.  &  Cr.  133. 


Dee.  1^. 
Judgment, 
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1852.  or  in  the  form  of  maintenance,  provided  it  be  of  the 
whole  interest.  No  doubt  there  is  difficulty  in  reconciling 
the  decision  in  Batsford  v.  KebbeU  (a)  with  this  now  well- 
established  principle.  But  the  doctrine  in  Borastons 
Judgment.  ^^^*^'  followed  in  many  others  and  acted  on  by  the  House 
of  Lords  in  Bromfidd  v.  Growder  (6),  carries  the  principle 
still  further  as  to  devises  of  real  estate,  where  words 
clearly  importing  a  contingency,  and  which,  taken  by 
themselves,  would  make  the  event  of  the  devisee's  attain- 
ing a  particular  age  clearly  a  condition  precedent,  does  not 
prevent  the  vesting,  even  where  there  is  an  intermediate 
gift  of  the  rents  for  other  purposea  In  all  these  cases,  the 
Court  has  struggled  with  the  words  to  effect  the  intention. 
In  the  present  case,  the  intention  of  the  testator,  that  Ro- 
bert and  all  the  other  sons  of  his  daughter  should,  on  her 
death,  take  an  immediate  beneficial  interest  in  the  whole 
rents  and  income,  which,  on  attaining  the  age  of  twenty- 
five,  was  to  become  absolute  and  indefeasible,  but  which 
was  defeasible  in  case  of  death  under  twenty-five,  seems 
clear  beyond  all  doubt.  If  this  be  so,  the  suggestion  made 
at  the  bar,  that  the  gift  of  the  income  till  twenty-five  must 
be  considered  void,  as  part  of  a  general  scheme  to  post- 
pone the  vesting  till  twenty-five,  is  merely  fanciful,  and 
a  contradiction  of  the  words  of  the  will,  which,  however 
inaccurate  in  many  respects,  leave  no  doubt  of  an  inten- 
tion the  very  reverse  of  this  suggestion. 

It  has,  however,  been  urged,  that  the  words  which  refer 
to  the  event  of  Robert  and  the  other  sons  attaining  twen- 
ty-five, do  not  give  the  estate  as  an  absolute  estate  to  Ro- 
bert or  the  other  sons  at  all,  but  create  a  trust  for  the 
heirs,  executors,  administrators,  and  assigns  of  Robert  and 
the  other  sons  who  may  happen  to  attain  that  age.  This 
view  of  the  case  treats  the  words  "  heirs,  executors,  admi- 
nistrators, and  assigns,"  not  as  words  of  limitation  or  as 


(a)  3  Ves.  363. 


(6)  1  N.  R  313. 
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enlarging  the  estate  of  Robert  and  the  sous,  bat  like  a  gift 
to  the  heirs  of  a  living  person,  and  therefore  wholly  void. 
It  is  said,  that  the  previous  gift  of  the  rents  and  income 
till  twenty-five  is  a  mere  chattel  interest,  and  that,  there- 
fore, the  rule  in  Shdlej/'s  case  does  not  apply.  If  it  be 
reasonably  clear,  on  the  construction  of  the  words  of  the 
will,  that  the  testator  intended  the  devisees  to  take  an  ab- 
solute interest  on  attaining  twenty-five,  there  needs  no  re- 
sort to  the  rule  in  SkeUeys  ccue,  which  was  framed  in  oi^ 
der  to  effectuate  intention  and  not  to  defeat  an  inten- 
tion clearly  expressed.  Upon  the  language  of  this  will, 
inaccurate  as  it  is  as  to  the  disposal  of  the  estate  on  the 
sons'  attaining  twenty-five,  there  seems  no  reasonable 
doubt. 

To  impute  to  this  testator  an  intention,  that,  on  attain- 
ing twenty-five,  the  estate  and  interest  of  each  of  the 
sons,  instead  of  being  enlarged  to  an  absolute  interest, 
should  entirely  cease,  is  to  impute  an  intention  contradic- 
tory to  the  whole  scheme  of  the  will  and  to  the  obvious 
meaning  of  the  testator  in  using  the  words  "  heirs,  execu- 
tors, administrators,  and  assigns"  of  his  sona  There 
seems  no  other  rational  construction  of  these  words  than 
that  which  treats  them  as  enlarging  and  not  destroying 
the  estate  and  interest  of  those  sons  who  should  live  to  at- 
tain the  age  of  twenty- five* 

Upon  the  whole,  therefore,  I  am  of  opinion,  as  to  the 
Crewkeme  estate,  that,  upon  the  true  construction  of  this 
will,  the  gift  in  remainder  to  Robert  and  the  other  sons  of 
the  testator's  daughter  Bridget  was  well  vested  in  them, 
although  liable  to  be  divested  and  go  over  in  case  of  death 
under  twenty-five;  and  as  Robert  was  the  only  son,  and 
lived  to  attain  twenty-five,  his  estate  and  interest  pre- 
viously vested  became  then  absolute  and  indefeasible,  and 
the  Crewkeme  estate,  both  freehold  and  leasehold,  passed 
by  his  will. 

This  view  of  the  case  renders  it  unnecessary  to  consider 
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1862.  ^^  arguments  urged  on  the  authority  of  Leake  v.  Bobtn- 

^    ^^^  eon  (a)  and  Porter  v.  Fox  (6),  to  shew,  that,  if  the  gift  to 

9.  the  other  sons  Tf  as  too  remote,  as  not  giving  any  vested 

Wynford.  interest  till  twenty-five,  it  must  also  fail  as  to  Robert, 
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who  was  associated  with  a  class  as  to  which  the  devise 
proceeded,  because  it  might  include  some  of  the  classes 
to  whom  it  would  be  too  remote.  If  it  had  been  neces- 
sary to  deal  with  that  argument,  I  confess  that  I  should 
have  some  difficulty  in  following  the  decision  in  Porter  v. 
Fow,  which  seems  to  me  not  sustainable  on  an  accurate 
view  of  what  was  said  by  Sir  WiUiam  Orant  in  Leahe  v. 
Robinson.  That  great  Judge  carefully  draws  the  distinc- 
tion between  a  gift  to  an  individual  and  a  gift  to  a  class; 
and  in  his  observations,  which  precede  his  notice  of  the 
case  otJee  v.  Audley,  as  well  as  in  his  remarks  on  RotO- 
ledge  v.  DorrUj  I  cannot  see  enough  to  convince  me  that 
he  would  have  held,  that  a  gift  to  an  individual  named 
and  known  to  the  testator  should  wholly  fail,  because 
there  were  words  superadded  by  the  testator  including  a 
class  to  take  with  him,  as  to  which  class  the  gift  must 
wholly  fail,  because  as  to  some  it  might  be  too  remote. 

I  only  wish  to  be  understood  as  suggesting,  that,  if 
the  question  should  occur  for  decision,  it  should  not  be 
considered  as  concluded  by  authority.  It  is  to  be  re- 
gretted that  the  appeal  against  the  decision  in  Porter 
V.  Fox  was  not  prosecuted,  so  as  that  the  question  might 
have  been  more  satisfactorily  settled.  The  Vice-chan- 
cellor of  England  supported  his  judgment  in  that  case  by 
referring  to  peculiar  expressions,  which  he  considered 
as  shewing  that  the  gift  to  the  individual  was  so  mix- 
ed up  with  the  gift  to  the  class,  that,  as  separated  fi'om 
a  member  of  the  class,  there  was  no  gift  to  him  as  an  indi- 
vidual at  all.  But  where  there  is  a  clear  gift  to  an  indi- 
vidual, and  a  gift  to  a  class  of  persons  who  are  to  take 

(a)  2  Mer.  366;  see  p.  390.  (h)  6  Sim.  485. 
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along  with  him,  the  individual  and  each  member  of  the  1868. 
class  to  take  as  tenants  in  common,  what  remains  to  be 
shewn  is  how,  if  the  class  be  so  described  as  that  the  gift 
to  them  cannot  take  effect^  the  gift  to  the  individual  should 
therefore  also  fail,  any  more  than  if,  instead  of  the  gift  ju^menL 
being  to  an  individual  and  to  a  class  of  persons  to  take 
along  with  him,  the  gifts  were  to  the  individual  and  any 
other  number  of  individuals  to  take  with  him  as  tenants 
in  common,  as  to  which  other  individuals  the  gift  might 
happen  to  fail  or  be  given  in  an  ineffectual  manner. 

If  I  am  right  in  holding,  on  the  principle  of  Bofxutan's 
case,  that  Robert  took  an  immediate  vested  interest,  and 
that  the  other  sons  of  Bridget,  if  any,  would  have  taken 
immediate  vested  interests  in  the  Crewkeme  estate,  the 
application  of  the  same  principle  should  guide  the  con- 
struction of  the  words  of  the  will  as  to  the  estates  in  NorA 
Perrott  saidMisterton.  As  to  these,  the  peculiarity  is,  that 
the  gift  to  Robert  on  attaining  twenty-five  is  only  of  a 
life  estate,  and  that  the  intermediate  trust  of  the  rents  and 
profits  until  twenty-five  is  for  support,  maintenance,  and 
education,  and  is  not  an  absolute  gift  of  the  whole  rents 
and  profits,  but  of  the  whole  or  so  much  as  shall  be  neces- 
sary. But  the  principle  of  Boraston's  ccue  is,  that  an  in* 
termediate  interest  carved  out  does  not  prevent  the  vest- 
ing, whether  it  be  so  carved  out  for  the  benefit  of  the  de- 
visee or  for  any  other  person,  and  whether  it  exhausts  the 
whole  intermediate  rents  and  profits  or  only  a  part  No 
doubt,  if  it  were  a  gift  of  personal  estate  merely,  and  the 
intermediate  income  was  not  given  at  all  to  the  legatees, 
or  only  a  part  of  it  to  the  legatees,  the  words  importing  a 
condition  precedent  would  prevent  the  vesting.  But  it  is 
well 'settled,  that  as  to  real  estate  the  purpose  for  which 
the  intermediate  rents  and  profits  are  given  or  carved  out, 
does  not  prevent  the  vesting;  and  it  is  also  well  decided 
by  the  authorities  cited  at  the  bar,  ending  with  Tapscott  v. 
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Neu}combe(a),  that  where  fireehold  and  leasehold  estates  are 
included  in  the  same  gift,  and  by  words  which  give  an  im- 
mediate vested  interest  as  to  the  freehold,  the  leasehold 
estates  must  be  considered  as  vested  also. 

It  has,  however,  been  argued,  that,  on  the  construction 
of  the  words,  the  estates  given  to  the  other  unborn  sons 
of  Bridget  as  well  as  Robert  are  life  estates  only,  with  re- 
mainder to  the  sons  of  unborn  sons  in  tail,  and  therefore 
too  remote.  There  is  considerable  inaccuracy  and  obscu- 
rity in  the  language  of  the  will;  but  the  more  natural  and 
obvious  construction  of  the  words  seems  to  me  to  be  that 
which  gives  an  estate  in  tail  male  in  remainder  to  the 
jeldest  son  of  Robert,  and  also  an  estate  in  tail  male  in  re- 
mainder to  the  next  eldest  brother  of  Robert,  and  not  to 
the  son  of  any  brother  of  Robert  If  so,  the  remainder 
over  in  fee  to  the  testator's  three  nephews,  Henry,  William, 
and  John  Higgins,  is  a  good  remainder;  and  in  the  events 
which  happened  of  a  failure  of  all  the  particular  estates 
antecedent  to  it  after  the  life  estate  to  Robert,  it  has 
taken  effect. 

The  result  of  these  views  is,  that  the  Crewkeme  estate 
has  passed  to  the  devisees  of  Robert,  and  the  North  Perrott 
and  Misterton  estates  to  the  nephews  Messrs.  Higgins. 


(a)  6  Jut.  766. 
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MIDDLETON  v.  LOSH.  yov.  ittA. 

Dec.  6th. 
Diana  BEAUMONT,  widow,  by  her  will,  dated  the  A  testator  gave 
20th  of  August,  J  829,  after  reciting  part  of  the  will  of  her  together  with 
late  husband,  whereby  he  directed  the  raising  of  a  sum  ^hich^er  four 
ofloO.OOOt  for  the  portions  of  their  children,  gave  and  •oMwereother- 

'  ^  .  ,.  .  wise  entitled, 

bequeathed  unto  her  four  sons,  William,  Richard,  Edward  would  make  up 

Blackett,  and  Henry  Ralph  Beaumont,  such  sum  of  mo-  each  of  them, 

ney  as  with  their  respective  portions  or  shares  of  the  said  f^t^£^tf^p. 

sum  of  150,000t  so  bequeathed  by  her  said  late  husband's  tioii''of60,ooo^ 

for  one  of  such 

said  will,  would  make  up  the  sum  of  50,0002.  for  each  sons  should  be 
of  her  said  sons;  which  sum  of  50,000t  to  her  said  sons  to*^vesUhe**' 
she  declared  to  be  in  full  satisfaction  of  all  claims  and  de-  f^^  during  his 

life,  and  to  dis- 

mands  whatsoever  to  which  they  were  respectively  en-  poseofacom- 
titled  under  her  marriage  settlement ;  and  the  sums  of  ^e  Lcome  in 
50,000t  each  to  her  three  sons,  Richard,  Edward  Black-  ^J^'fr^,^ 
ett,  and  Henry  Ralph  Beaumont,  the  said  testatrix  direct-  ^  ^  *i™«  ^ 

,  inrest  the  sur- 

ed  to  be  paid  to  them  respectively  within  three  years  from  plus  income,  to 
the  time  of  her  decease,  with  interest  for  the  same  at  U,  the  same  might 
percent,  per  annum,  by  two  half-yearly  payments,  to  com-  f?^^^  H' 
mence  from  her  death ;  and  the  portion  or  sum  of  60,000^  the  persons, 
for  her  said  son  William,  she  directed  to  be  paid  to  her  will,  should  be 
friend  Charles  Broderick,  and  to  her  sons  Richard  and  !?^'?!j,^r 

'  to;  and  upon 

Edward  Blackett  Beaumont,  within  the  like  period  of  trust,  after  the 

decease  of  her 

three  years  from  her  decease,  with  interest  at  U.  per  cent,  said  son,  to  dis- 

per  annum,  by  two  half-yearly  payments,  except  the  first  ^^^  ^™' 

half-yearly  payment  of  interest  to  be  paid  in  advance  Jq^JJa?*^  j 

within  one  month  after  her  decease,  upon  trust  that  they  accumuktions 

and  the  survivors  and  survivor  of  them,  and  the  execu-  nance  of  the 

tors  and  administrators  of  such  survivor,  should  invest  or  d^nf^^idrmi- 

continue  upon  government  or  real  security  the  sum  of  noritie»,  or  un- 

*  tfl  their  portions 

should  become 
payable  under  the  will,  and  to  divide  the  50,000/.  and  accumulations  among  the  children  of  the  son 
at  twentj-one  or  marriage;  and  if  the  son  should  die  without  leaving  issue,  the  testatrix  directed  the 
50,000/.  with  the  accumulations  to  sink  into  the  residue  giyen  for  the  benefit  of  another  of  her  four 
sons:^ — Held,  that  the  trust  for  accumulation  was  within  tiie  exception  in  the  Thelluson  Act,  as  be- 
ing of  a  **  portion,*  and  was  a  valid  trust 
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60,000t  during  the  life  of  her  said  son  William  Beaumont, 
and  from  time  to  time  to  vary  such  security  as  they  should 
think  proper;  and  upon  this  further  trust  that  they  or  he 
should  pay,  apply,  or  dispose  of  a  competent  part  of  the 
interest,  dividends,  and  annual  proceeds  of  the  la8^  men- 
tioned sum  of  50,0002.  in  the  maintenance  and  support  of 
her  said  son  William,  and  in  providing  him  a  suitable  es- 
tablishment according  to  his  circumstances  and  situation 
in  life,  and  also  pay  and  discharge  all  the  reasonable 
charges  and  expenses  of  the  said  trustees  in  superintend- 
ing and  managing  the  establishment  and  affairs  of  her 
said  son  William,  and  should  from  time  to  time  invest 
and  place  out  the  surplus  of  the  interest,  dividends,  and 
annual  proceeds  thereof  upon  government  or  real  security, 
to  the  intent  that  the  same  might  accumulate  for  the  be- 
nefit of  the  persons  who  under  her  said  will  should  be- 
come entitled  thereto;  and  from  and  after  the  decease  of 
her  said  son  William,  upon  this  further  trust,  that  the  said 
trustees  or  trustee  should  pay,  apply,  and  dispose  of  the 
interest,  dividends,  and  proceeds  of  the  said  sum  of  50,0002. 
and  the  accumulations  thereof,  or  a  competent  part  there- 
of, in  the  maintenance,  education,  and  establishment  of 
all  and  every  the  child  and  children  of  her  said  son  Wil- 
liam, lawfully  to  be  begotten,  during  their  respective  mi- 
norities, or  until  their  portions  should  become  payable 
under  her  said  will;  and  when  and  so  soon  as  the  children 
of  her  said  son  William,  if  a  son  or  sons,  should  attain  the 
age  of  twenty-one  years,  or,  if  a  daughter  or  daughters, 
should  attain  the  said  age  or  be  married,  then  upon  trust 
that  the  said  trustees  or  trustee  should  call  in  and  receive 
the  said  sum  of  50,0002.,  and  all  interest,  dividends,  annual 
proceeds,  and  accumulations  thereof,  and  pay  and  divide 
the  same  unto  and  amongst  all  and  every  the  child  and 
children  of  her  said  son  lawfully  to  be  begotten,  if  more 
than  one,  equally,  share  and  share  alike,  and  if  only  one 
then  to  such  child,  his  or  her  executors  or  administrators. 
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the  share  or  shares  of  sach  of  the  children  of  her  said  son 
William  to  be  paid  to  them  on  attaining  the  age  or  mar- 
riage as  therein  mentioned.  But  in  case  of  the  death  of 
her  said  son  William  without  having  issue,  then  the  said 
testatrix  directed  that  the  last-^mentioned  sum  of  50,000Z., 
with  the  accumulations  thereof,  should  lapse  and  sink  into 
the  residue  of  her  personal  estate  thereinafter  by  her  dis- 
posed of  for  the  benefit  of  her  son  Thomas  Wentworth 
Beaumont  And  the  said  testatrix  bj  her  said  will  gave 
and  devised  certain  of  her  real  estates  unto  her  said  trus* 
tees  for  the  term  of  1000  years,  for  the  purpose  of  better 
securing  the  payment  of  the  said  several  legacies  by  her 
said  will  left  to  her  younger  children. 

This  was  a  suit  by  Mr.  Middleton,  one  of  the  present 
trustees  under  the  will  of  Mrs.  Beaumont,  against  his  co- 
trustees and  the  persons  claiming  interests  in  it. 

After  setting  out  the  will  of  Mrs.  Beaumont,  the  bill 
stated  that  William  Beaumont,  one  of  the  sons,  was  of 
unsound  mind  and  incapable  of  managing  his  affairs,  and 
that  it  was  improbable  that  he  would  ever  have  issue.  And 
it  also  stated,  that  the  sum  of  37,5002.  had  been  paid  to 
the  trustees  of  the  will  of  Diana  Beaumont  in  respect  of 
the  legacy  of  50,0002.  vested  in  them  in  trust  for  William 
Beaumont;  and  that  the  residue  of  that  sum,  after  pay- 
ment of  the  legacy  duty  thereon,  had  been  invested  by 
them  in  the  purchase  in  their  names  of  the  sum  of 
41,2932L  16^.,  SL  per  cent.  Consolidated  Bank  Annuities; 
and  t^hat  interest  on  the  sum  of  12,0002.,  the  remainder  of 
the  said  sum  of  50,0001,  had  been  regularly  paid  by  the 
persons  entitled  to  the  estates  comprised  in  the  term 
created  by  the  said  will  for  securing  the  legacies.  The 
bill  also  stated,  that  the  trustees  applied  so  much  as  was 
requisite  of  the  interest  and  dividends  of  the  stock  which 
had  arisen  from  the  sum  of  37,5002.,  and  the  interest  of 
the  sum  of  1 2,0002.  in  and  towards  the  maintenance  and 
support  of  William  Beaumont;   and  that  from  time  to 
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time  they  had  invested  the  residue  of  such  interest  and 
dividends  and  accumulated  the  same;  and  that  the  sum  of 
62,090i  Ss.  lid,  the  produce  of  the  said  sum  of  37,500t 
and  of  such  accumulations,  was  standing  in  their  names 
in  the  books  of  the  Governor  and  Company  of  the  Bank 
of  England.  The  prayer  of  the  bill  was,  that  the  rights 
and  interests  of  the  defendants  in  the  said  sum  of  50,000t 
and  in  the  said  sum  of  62,0902.  8&  lid,  SI  per  cent.  Con- 
solidated Bank  Annuities,  and  the  accumulations  to  arise 
from  the  same,  might  be  determined  by  the  order  and 
decree  of  the  Court;  and  that  the  trusts  of  the  said  sum 
of  50,0002.,  and  of  the  said  term  for  raising  the  same,  might 
be  carried  into  execution  under  the  direction  of  the 
Court. 

The  question  in  the  cause  was,  whether  the  direction  in 
Mrs.  Beaumont's  will  to  accumulate  the  surplus  of  the  iur 
come  of  the  gift  of  50,0001,  after  providing  for  her  son 
William,  was  within  the  prohibition  contained  in  the  1  st 
section  of  the  Thelluson  Act  89  &  40  Geo.  3,  c.  98,  and 
whether  the  disposition  of  the  accumulations  was  void,  or 
whether  it  was  within  the  exception  to  the  2nd  section 
of  that  Act,  as  being  a  portion  for  the  children  of  persons 
taking  some  interest  under  the  will  of  Mrs.  Beaumont  (a) ; 


(a)  By  the  Thelluson  Act,  39 
&  40  Geo.  3,  c.  9S,  it  is  enacted 
by  the  Ist  section,  "  That  no  per- 
son or  persons  shall,  after  the 
passing  of  this  Act,  by  any  deed 
or  deeds,  surrender  or  surren- 
ders, will,  codicil,  or  otherwise 
howsoever,  settle  or  dispose  of 
any  real  or  personal  property,  so 
and  in  such  manner  that  the 
rents,  issues,  profits,  or  produce 
thereof  shall  be  wholly  or  par- 
tially accumulated  for  any  lon- 
ger term  than  the  life  or  lives  of 
any  such  grantor  or  grantors, 


settlor  or  settlors;  or  the  term 
of  twenty-one  years  from  the 
death  of  any  such  grantor,  settlor, 
devisor,  or  testator;  or  during 
the  minority  or  respective  mino- 
rities of  any  person  or  persons 
who  shall  be  living  or  in  ventre 
sa  mdre  at  the  time  of  the  death 
of  such  grantor,  devisor,  or  tes- 
tator; or  during  the  minority  or 
respective  minorities  only  of  any 
person  or  persons,  who,  under 
the  uses  or  trusts  of  the  deed, 
surrender,  will,  or  other  assui^ 
ances,  directing  such  aocumola- 
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and  if  the  Court  should  hold  the  direction  to  be  void,  then 
whether  the  accumulations  passed  by  the  residuary  clause 
of  the  will,  or  was  undisposed  of,  and  became  divisible 
among  the  next  of  kin  of  the  testatrix. 

Mr.  Russell  and  Mr.  Boies  for  the  plaintiff,  one  of  the 
trustees,  confined  themselves  to  asking  for  the  declaratipn 
and  decx'ee  of  the  Court,  leaving  it  to  the  defendants,  as 
between  themselves,  to  contest  the  question. 

Mr.  Wigram  and  Mr.  FoUett,  for  the  next  of  kin  of  the 
testatrix  Mrs.  Diana  Beaumont,  submitted,  that  the  trust 
for  accumulation  was  void  under  the  1st  section  of  the 
Thelluson  Act,  as  being  a  trust  for  the  accumulation  of 
property  for  a  longer  period  than  the  life  of  the  settlor  or 
twenty-one  years  after  his  decease,  or  during  the  minority 
of  any  party  living  at  the  settlor's  decease,  or  the  minori- 
ties of  persons  beneficially  entitled,  these  being  the  terms 
of  that  section ;  and  they  contended,  that  this  limitation 
was  not  within  any  of  the  exceptions  in  the  2nd  section 
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tioQB,  would,  for  the  time  being, 
if  of  full  age,  be  entitled  unto  the 
rents,  issues,  and  profits,  or  the 
interest,  dividends,  or  annual 
produce  so  directed  to  be  accu- 
mulated; and  in  every  case  where  ' 
any  accumulation  shall  be  direct- 
ed otherwise  than  bb  aforesaid, 
Budi  directions  shall  be  nuU  and 
void,  and  the  rents,  issues,  pro- 
fits, and  produce  of  such  pro- 
perty so  directed  to  be  accumu- 
lated shall,  so  long  as  the  same 
shall  be  directed  to  be  accumu- 
lated contrary  to  the  provisions 
of  this  Act,  go  to  and  be  received 
by  such  person  or  persons  as 
would  have  been  entitled  there- 
to if  such  accumulation  had  not 
been  directed." 


And  by  section  2,  it  was  pro- 
vided, "That  nothing  in  this 
Act  contained  shall  extend  to 
any  provision  for  payment  of 
debts  of  any  grantor,  settlor,  or 
devisor,  or  other  person  or  per- 
sons, or  to  any  provision  for 
raising  portions  for  any  child  or 
children  of  any  grantor,  settlor, 
or  devisor,  or  any  child  or  chil- 
dren of  any  person  taking  any 
interest  under  such  conveyance, 
settlement,  or  devise;  or  to  any 
direction  touching  the  produce 
of  timber  or  wood  upon  any  lands 
or  tenements,  "but  that  all  such 
provisions  and  directions  shall 
and  may  be  made  and  given  as 
if  this  Act  had  not  passed." 


TOL.  1. 


S.  0. 
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of  the  Act,  i^hicli  contained  a  declaration  that  that  Act 
should  not  extend  to  any  provision  for  raising  portions  for 
children  of  any  grantor,  settlor,  or  devisor,  or  "  any  child 
or  children  of  any  person  taking  any  interest  under  any 
such  conveyance,  settlement,  or  devise."  The  limitation 
in  the  present  case  was  within  the  1st  section  of  that  Act, 
and  the  accumulations  belonged  to  the  next  of  kin  of  the 
testatrix,  and  not  to  her  residuary  legatee.  In  Bbume  v. 
Buckton(a)f  a  direction  to  accumulate  beyond  the  time 
allowed  by  the  provisions  of  the  1st  section  of  the  Thel- 
luson  Act  was  held  to  be  void,  and  the  next  of  kin  of 
the  testatrix  were  held  entitled  to  the  income  beyond  the 
period  of  twenty-one  years.  In  Eyre  v.  Marsden  (b)  the 
decision  was  based  on  the  same  doctrine.  This  would 
be  the  case  under  ordinary  circumstances;  but  the  residu- 
ary bequest  in  Mrs.  Beaumont's  will,  by  its  terms,  excluded 
the  accumulations,  and  k  fortiori  the  void  gift  would  go  to 
the  next  of  kin :  Mitford  v.  Reynolds  (c).  But  if  the  void 
gift  does  not  go  to  the  next  of  kin  as  being  undisposed  of, 
then  William  Beaumont's  personal  representatives  are  en- 
titled to  the  fund,  on  the  authority  of  a  class  of  cases  that 
have  established  this  proposition,  that,  if  there  is  a  gift  to 
A.,  with  a  void  trust,  the  trust  is  treated  as  a  nullity,  and 
the  gift  to  which  the  void  trust  would  be  subject  shall 
remain  unaflTected  by  the  void  trust:  Kampf  y.  Janes  (d), 
Ldssence  v.  Tierney  (e),  Trickey  v.  Tricksy  (/),  Elbome  v. 
Ooode  ig). 

The  will  contains  the  word  "  portion,"  but  the  provision 
to  which  it  refers  is  not  a  "  portion "  properly  so  desig- 
nated, although  the  testatrix  so  calls  it  The  accumula- 
tion is  to  be  for  the  benefit  of  the  persons  who  under  her 
will  should  be  entitled  thereto,  words  certainly  not  point- 


(a)2Siin.,N.S.,  91. 
(6)  2  Keen,  564. 
(e)  1  Ph.  186. 
{d)  2  Keen,  766. 


(tf)  1  Mac.  &  G.  551. 
(/)  3  My.  &  K.  560,  565. 
(^)  14  Sim.  165. 
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ing  to  a  portion.     The  accumulated  sum  was  not  to  raise         i852. 
a  portion  for  any  persons^  but  was  a  provision  for  mak- 
ing additions  to  the  capital  for  the  purpose  of  making  a 
gift  of  the  accumulations  in  addition  to  other  gifls  pre- 
viously made;  and  this  is  not  raising  a  portion:  Eyre  v.        rsr««*«»  • 
Marsden  (a). 

Mr.  Chandle88y  for  the  defendants  Brierly  and  Bird,  in  the 
same  interest  with  the  plaintiffs,  cited  Lord  BarringUm 
V.  LiddMy  decided  by  the  Vice- Chancellor  Turner  (f))^ 
and  submitted,  that  if  the  direction  to  accumulate  was 
void,  the  gifl  including  the  accumulation  was  void,  and 
the  next  of  kin  must  take. 

Mr.  Bcuxm  and  Mr.  Naidei',  for  Mr.  William  Beaumont, 
in  the  same  interest  with  the  plaintiffs,  cited  Skrymsher  v. 
Northcote  (c)  and  Humble  y.  Shore  (d). 

Mr.  Broderick  and  Mr.  Hardy  for  other  parties. 

Mr.  Maiins  and  Mr.  Hinde  Palmer  for  the  parties  en- 
titled under  the  residuary  gift  in  the  will  of  the  testatrix. 
— ^This  is  a  good  disposition  by  way  of  portions  for  the 
children  of  William  Beaumont.  The  provision  comes  with- 
in the  term  of  the  exception  to  the  statute,  which  excludes 
from  its  operation  portions  for  the  children  of  those  parents 
who  take  an  interest  under  the  will:  Beech  v.  Lord  St. 
Vincent  (e);  but  if  that  be  not  so,  it  passes  by  the  gift  of 
the  residue. 

After  commenting  on  the  cases  already  cited,  they  con- 
tended that  the  provision  for  accumulation  was  void,  as 
being  against  the  statute;  and  that  the  residuary  legatee 

(a)  2  Keen,  564.  (c)  1  Swanst  666. 

(h)  16  Jur.  984 ;  subsequently         (d)  7  Hare,  247. 
decided  on  appeal,  2  De  G.,  Mac.,         (e)  3  De  G.  &  S.  678. 


&  6.,  480. 
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became  entitled  to  so  much  as  was  void  for  remoteness. 
In  considering  such  questions  as  these  it  is  necessary  to 
distinguish  between  gifts  affected,  and  not  affected,  by 
the  will.  The  residuary  legatee  is  entitled  to  have  the 
legacy  which  has  lapsed:  Boe  v.  Avista),  Church  v.  Muii- 
dy(b),  Beach  v.  Lord  St  Vincent(c)y  Haley  v.  Bannister(d)f 
Wdb  V.  Wdb(e),  Crawley  v.  Crawley(f),  Miles  v.  I)yer{g), 
O'NeiU  V.  LucasQi). 

Lord  Barrington  v.  LtddeU  narrows  the  exception  in 
the  Act;  but  it  is  now  under  appeal. 


The  Vicb-Changellor,  at  the  close  of  the  argument, 
said  that  the  case  was  one  of  very  great  importance,  and 
he  should  take  time  to  consider  the  question. 

Dec.  5th.      The  Vice-Chancellor  : — 

Judgment  The  questions  in  this  case  relate  to  the  construction  of 
the  Thelluson  Act,  as  applicable  to  the  direction  in  the 
will  of  Mrs.  Beaumont  for  the  accumulation  of  the  inter- 
est and  annual  proceeds  of  a  sum  of  50,000^  during  the 
life  of  her  son  William  Beaumont. 

The  first  question,  and,  in  my  view,  the  only  question 
which  it  is  necessary  to  consider  is,  whether  the  trust  for 
accumulation  is  within  the  exception  in  the  2nd  section 
of  the  statute,  which  exempts  from  its  operation  provi- 
sions for  raising  portions 

The  first  trust  of  the  annual  proceeds  of  the  £0,0002.  is  for 
the  maintenance  and  support  of  William,  the  son  of  the  tes- 
tatrix; and,  as  to  the  surplus  of  the  annual  proceeds,  the 
trust  is  to  accumulate  them;  and,  after  the  death  of  Wil«* 
liam,  to  dispose  of  the  proceeds  of  the  50,0002.  and  the  ac- 


(a)  4  T.  R.  605. 
(6)  15  Yea.  396. 

(c)  3  De  G.  &  S.  678. 

(d)  4  Madd.  275. 


{e)  2  Beav.  493. 
(/)  7  Sim..427. 
(g)  8  Sim.  330. 
(A)  2  Keen,  313. 
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cumulations,  or  a  competent  part  thereof,  for  the  mainte- 
nance and  education  of  the  child  and  children  of  her  son 
William  during  their  respective  minorities,  or  untU  their 
portions  should  become  payoUe  under  that  her  will;  and  as 
soon  as  they  should  attain  the  age  of  twenty-one  years,  or  (if 
daughters)  attain  that  age  or  be  married,  then  upon  trust 
to  call  in  the  50,0002.  and  all  the  accumulations,  and  pay 
and  divide  the  same  among  all  the  children  of  William  in 
the  manner  particularly  directed  in  the  will. 

When  the  testatrix  speaks  of  the  portions  payable  under 
her  will  to  the  children  of  William,  and  uses  the  word 
"  portion,"  it  must  refer  to  the  gift  to  them  of  the  60,000t 
and  the  accumulations. 

The  words  of  the  2nd  clause  in  the  statute,  which  are 
applicable  to  this  case,  are  those  which  mention  ''any 
provision  for  raising  portions  for  any  child  or  children  of 
any  person  taking  any  interest  under  such  conveyance, 
settlement,  or  devise."  The  children  provided  for  by  Mrs. 
Beaumont  out  of  these  accumulations,  are  the  children  of 
her  son  William,  who  takes  an  interest  under  her  will. 
This  provision,  to  which  the  accumulations  are  dedicated 
by  their  grandmother,  she  describes  as  their  portions,  and, 
so  far  as  appears,  is  the  only  provision  made  for  them. 
Therefore,  if  the  question  came  to  be  considered  without 
reference  to  decided  cases,  upon  the  construction  of  this 
clause  in  the  Act,  there  would  seem  little  difficulty  in 
holding  that  this  was  the  case  of  a  trust  for  accumulation 
on  a  provision  for  raising  portions  for  the  children  of  a 
person  taking  under  the  will  which  directs  the  accumu- 
lation; that  it  was  within  the  exception  in  the  2nd 
section,  and  therefore  not  to  be  restricted  to  the  statu- 
tory period  of  twenty  years  from  the  death  of  the  tes- 
tatrix. 

But  there  are  decisions  recorded  by  judges  of  learning 
and  experience,  which  afford  countenance  to  the  argu- 


1852. 
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1852.        ments  urged  in  this  case  in  support  of  the  proposition, 
that  the  trust  for  accumulations  in  this  will  is  not  within 
the  exception  as  to  provisions  for  portions;  and  that,  for 
the  excess  beyond  the  period  of  twenty-one  years,  the  trust 
Judgment,     for  accumulation  is  invalid. 

The  decisions  of  Lord  Langdale  in  Eyre  v.  Mar8den(a), 
of  the  Vice-Chancellor  Knight  Bruce  in  Morgan  v.  Mor* 
gan  (6),  of  the  Vice-Chancellor  Kinderdey  in  Bourne  v. 
Buckton  (c),  of  the  Vice-Chanoellor  Turner  in  Jonea  v. 
Maggs  (d),  have  all  been  quoted  and  relied  on  in  the  ar- 
guments of  the  present  case,  to  support  the  construction, 
that  the  accumulation  directed  by  Mrs.  Beaumont's  will 
of  the  60,000^.  is  not  within  the  exception  made  by  the 
2nd  section  of  the  Act  as  to  portions.  And,  no  doubt, 
they  are  all  authorities  in  support  of  that  construction,  for 
they  have  all  proceeded  on  the  principle  of  narrowing,  on 
various  grounds,  the  construction  of  the  words  in  the  2nd 
section  as  to  portions;  and  the  current  of  decisions  on 
these  questions  has  set  so  strongly  in  favour  of  a  confined 
and  narrow  construction,  that,  in  the  latest  case  on  the 
subject.  Lord  Barrington  v.  Liddell(e),  the  Vice-Chancellor 
Turner,  yielding  to  its  force  and  pressing  it  to  the  utmost 
possible  degree  of  narrowness,  held,  that  on  the  meaning 
of  the  word  "  interest"  which  the  parent  of  the  portioned 
child  must  take  to  come  within  the  exception  in  the  2nd 
section,  it  must  be  an  interest  in  the  same  property  which 
is  directed  to  be  accumulated. 

Of  the  cases  quoted  at  the  bar,  the  decision  of  the  Vice- 
Chancellor  Knight  Bruce,  in  Beech  v.  Lord  St  Vincent  (f), 
alone  proceeds  on  what  seems  to  me  a  just  view  of  the 
construction  to  be  put  on  the  exception  as  to  portions. 


(a)  2  Keen,  214. 
(6)  4DeG.&S.  164. 

(c)  2  Sim.,  N.  S.,  91. 


(d)  9  Hare,  605. 

(«)  16  Jur.  964. 

(/)  3  De  G.  &  S.  678. 
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On  ihe  best  opinion  which  I  was  enabled  to  form,  it 
seemed  to  me,  after  hearing  the  arguments  and  authorities 
in  the  present  case,  that  the  trust  for  accumulation  was  a 
yalid  trusty  to  the  full  extent  directed  by  Mrs.  Beaumont's 
will;  and  that,  notwithstanding  the  current  of  authorities 
in  favour  of  the  narrow  principles  of  construction,  the  case 
was  within  the  exception  as  to  portions.  This  opinion  I 
expressed,  but,  at  the  same  time,  with  a  feeling  of  diffi- 
dence, considering  the  weight  of  authority  on  the  other 
side.  But  as  it  was  stated  to  me,  that  the  decision  of  Sir 
George  Turner  had,  within  the  last  few  days,  been  argued 
on  appeal  before  the  Lord  Chancellor,  and  his  Lordship's 
judgment  was  expected  to  be  delivered  in  a  few  days,  I 
postponed  the  judgment  in  the  present  case,  that  I  might 
be  guided  by  the  Lord  Chancellor's  opinion.  Having  now 
had  an  opportunity  of  reading  the  note  of  his  judgment,  it 
is  a  great  relief  and  satisfaction  to  me  to  find,  and  I  am 
sure  it  will  be  a  satisfaction  to  every  sound  and  enlight- 
ened lawyer  to  find,  that,  upon  a  masterly  review  of  those 
authorities,  which  so  unfortunately  confined,  narrowed, 
and  embarrassed  the  construction  of  the  exception  as  to 
portions,  the  Lord  Chancellor,  if  he  has  not  restored,  has 
at  least  established  a  just  principle  of  construction,  and 
has  held  the  trust  for  accumulation  in  that  case  of  Lord 
Barrington  v.  Lidddl  to  be  valid,  and  within  the  excep- 
tion as  to  portions  in  the  2nd  clause  of  the  Thelluson 
Act.  The  trust  in  that  case  for  the  accumulation  of 
15,0002.  was  not  created  by  a  parent,  and  was  not  directly 
to  raise  portions,  but  was  to  accumulate  a  fund  to  relieve 
the  family  estates  from  portions  provided  by  the  marriage 
settlement  of  the  great-nephew  of  the  testator. 

In  the  present  case,  where  the  provision  is  by  an  accu- 
mulation directed  by  a  parent  for  the  benefit  of  a  son,  and 
expressly  as  portions  for  his  children,  the  son  taking  an 
interest  in  the  same  fund,  and  the  whole  being  a  provision 
in  lieu  of  the  son's  portion  under  the  marriage  settlement 
and  the  father's  will,  I  am  bound  by  the  principle  of  the 
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decision  in  Lord  Barrington  v.  Liddell,  independently  of 
my  own  clear  opinion,  to  hold  that  the  trust  for  accumu- 
lation is  valid,  and  is  not  restrained  by  the  statute  to  the 
period  of  twenty-on^  years. 

The  decree  must,  therefore,  contain  a  declaration  to  that 
eflfect. 


J^av.  26<A. 


On  making  an 
order  of  fore- 
closure absolute, 
the  Court  re- 
fused to  add  a 
declaration  un- 
der the  Trustee 
Act,  1850,  that 
the  mortgagor 
being  out  of  the 
jurisdiction  is  a 
trustee,  in  order 
to  found  upon 
it  a  subsequent 
application  for 
a  vesting  order. 
Such  a  declara- 
tion can  be  ob- 
tained only  on 
a  separate  ap- 
plication. 


Judgjnent, 


SMITH  V.  BOUCHER 

A.  DECREE  had  been  made  in  a  foreclosure  suit  insti- 
tuted by  an  equitable  mortgagee,  that  the  defendant,  the 
mortgagor,  should  pay  the  amount  due  to  the  mortgagee 
on  a  specified  day;  or,  in  default,  that  he  should  be  fore- 
closed, and  convey  the  legal  estate  to  the  mortgagea 

The  Master  had  certified  that  the  mortgagor  had  made 
default  in  paying  the  amount  on  the  day  specified. 

Mr.  Shapter  now  moved  to  make  the  order  of  foreclosure 
absolute;  and  he  asked  the  Court  to  declare  that  the  mort- 
gagor, who  was  proved  to  be  out  of  the  jurisdiction,  was  a 
trustee  for  the  mortgagee.  The  Court  was  authorised  to 
make  such  a  declaration  by  the  30th  section  of  the  Trustee 
Act,  1 8/50  (a). 

The  Vioe-Chancellor  said,  he  could  not  add  so  special 
a  declaration  to  an  order  of  an  ordinary  kind;  and  any 
such  order,  if  made,  must  be  made  on  a  separate  applica- 
tion. 


(a)  The  following  is  an  ex- 
tract of  BO  much  of  the  30th  sec- 
tion of  the  Trustee  Act^  1850,  as 
applies  to  this  case: — 

''And  be  it  enacted,  that, 
where  any  decree  shall  be  made 
by  any  Court  of  equity  for  the 
specific  performance  of  a  con- 
tract concerning  any  lands,  or 
for  the  partition  or  exchange  of 
any  lands,  or,  generally,  when 


any  decree  shall  be  made  for  the 
conveyance  or  assignment  of  any 
lands,  either  in  cases  arising  out 
of  the  doctrine  of  election  or 
otherwise,  it  shall  be  lawful  for 
the  said  Court  to  declare,  that 
any  of  the  parties  to  the  said 
suit  wherein  such  decree  is 
made,  are  trustees  of  such  lands 
or  any  part  thereof,  within  the 
meaning  of  this  Act." 
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LOCKWOOD  V.  FENTON.  J>ec.  4th. 

X  HIS  was  the  petition  of  an  infant,  the  sole  plaintiff,  by  The  maternal 

Mr.  Webster  his  next  friend  in  the  suit,  and  of  Mr.  Lock-  fwltln  a^suir 

wood,  the  paternal  uncle  of  the  infant  plaintiff.    The  pe-  ^"rfi^^V 

tition  stated  the  purport  and  object  of  the  bill,  and  the  coTcred  3,oo(W., 

decree  made  at  the  hearing  in  March,  1852,  whereby  the  Court  in  the 

Master  was  directed  to  take  the  accounts  of  the  legacies  SJU^fit'of  the 

and  annuities  given  by  the  will  of  one  Mary  Goward,  and  j"^*;   The 

the  accounts  of  Messrs.  Fenton  and  Kilner,  the  trustees  and  was  dead,  and 

executors  named  in  the  will  of  the  testatrix.  was  living  apart 

The  following  facts  and  circumstances  appeared  upon  t^nd*^*^* 

the  petition,  and  from  the  evidence  in  support  of  it: —  ^j^*»  ^«  "»^*» 

whose  age  was 

Afler  making  all  deductions,  the  sum  of  3000^.  at  the  least  fourteen,  in  in- 

was  applicable  for  the  benefit  of  the  infant  petitioner  Wil-  atonMs^aTNew 

liam  Lockwood.     The  infant's  father  left  England  for  the  fo^'^^"^^*;^ 

United  States  of  America,  in  1827,  and  remained  there  l»Jm  to  be 

•  1  1  •      -I        1      •      -kT  1  t  r  ^^  brought  to  this 

until  his  death,  in  November,  1839.  country.    The 

On  or  about  the  J  9th  of  June,  1837,  the  infant's  father  Sonl^^^k^^^^ 
married  with  Marimret  Lawrey,  in  New  York:  the  only  be  appointed 

°  ''  \  ^      ^  ''    guirdhin,  wiih 

issue  of  such  marriage  was  the  infant  plaintiff,  who  was  an  allowance  for 
born  at  New  York,  in  April,  1838.  wmmln^on^^ 

Since  the  death  of  the  infant's  father,  his  mother  had  ^^^"JJ^^ng- 
married  one  "William  Gilbert,  of  New  York,  but  was  liv-  jand.   The 

n  1  •  1  •        1  •  rf.       1        Court  appointed 

mg  separate  from  him,  and  was  in  the  capacity  of  a  do-  the  mother  and 
mestic  servant;  and  she  and  her  son,  the  infant  petitioner,  Snsflndfafter 
were  living  together  in  the  city  of  New  York,  and  were  in  ^^""^f^"**®^  ®^ 
indigent  circumstances.  stances  at 

The  petitioner,  Mr.  Lockwood,  the  paternal  uncle  of  fused  to  make 
the  infant  petitioner,  was  his  only  near  relation  resident  in  fo|?,^n?"*** 
this  country,  and  through  a  solicitor  at  New  York  he  has  ^nauce. 
caused  application  to  be  made  to  Mrs.  Gilbert  to  allow  her 
sou,  the  infant  petitioner,  to  come  over  to  England  for  the 
purpose  of  being  brought  up  and  educated  under  the  care 
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and  guardiansliip  of  his  uncle;  but  Mrs.  Gilbert  positively 
refused  to  paxt  with  her  son. 

The  infant  petitioner  was  of  the  age  of  fourteen  years, 
and  had  been  maintained  by  his  mother;  but  she  was 
unable,  out  of  her  own  means,  adequately  to  provide  for 
his  proper  maintenance  and  education. 

"With  a  view  to  make  some  proper  arrangement  for  the 
maintenance  and  education  of  the  infant  petitioner,  and 
to  communicate  with  Mrs.  Gilbert  and  other  persons  in 
the  United  States  upon  the  subject,  Mr.  Lockwood  the 
uncle  was  desirous  of  being  appointed  guardian  of  the  in- 
fant petitioner. 

The  3000Z.  in  the  suit  was  the  only  property  to  which 
the  infant  was  entitled ;  and  it  was  alleged  that  75L  a  year 
would  be  a  proper  allowance  for  the  maintenance  and 
education  of  the  infant  petitioner,  if  resident  in  England. 

The  prayer  of  the  petition  was,  that  Mr.  Lockwood  the 
uncle  might  be  appointed  guardian  of  the  person  and  es- 
tate of  the  infant  petitioner,  and  that  as  such  guardian  he 
might  be  allowed  7oL  a  year  out  of  the  fund  in  Court, 
for  the  maintenance  and  education  of  the  infant  peti- 
tioner, to  commence  from  the  day  of  the  arrival  in  Eng- 
land of  the  infant  petitioner. 

The  petition  was  brought  on  before  the  Vice-Chancellor 
Sir  James  Parker  on  the  3rd  of  August,  J  852,  when  his 
Honour  directed  it  to  stand  over,  with  a  view  to  some 
arrangement  being  made  with  the  mother  of  the  infant 
for  bringing  him  to  this  country;  but  the  mother  per- 
sisted in  refusing  to  allow  the  infant  to  be  brought  to  this 
country. 

The  petition  now  came  on  again. 


Argun^enL  Mr.  Molins  and  Mr.  </.  T.  Hwmphryy  in  support  of  the 
petition,  asked  the  Court  either  to  appoint  the  uncle  sole- 
ly, or  the  mother  and  uncle  jointly  as  guardians;  and 
they  submitted  that  it  was  competent  for  the  Court,  al- 
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though  the  infant  was  resident  out  of  the  jurisdiction,  to 
grant  him  maintenance,  imposing  such  conditions  as  would 
secure  the  proper  application  of  the  money:  Stephens  y. 
James  (a) y  Wyndham  v.  Lord  Ennismore(J>),  and  the  cases 
there  referred  to. 

In  this  case  it  was  especially  important  that  the  main- 
tenance should  be  granted,  considering  the  expectations  of 
the  infant  and  his  present  age,  and  the  utter  inability  of 
his  mother  to  educate  him  in  a  suitable  manner. 


1868. 


Argumemt. 


The  Vicb-Chancbllor  referred  to  BeaUie  v.  Johnstone(c)y  Judgment. 
and  said — ^It  was  much  to  be  lamented  that  the  mother 
of  the  infant  had  determined  not  to  allow  the  infant  to  be 
brought  to  this  country  to  be  educated;  but  this  Court 
could  not  directly  control  that  determination.  In  such 
circumstances  the  Court  would  appoint  the  mother  of  the 
infant  and  his  paternal  uncle,  the  petitioner,  the  guardians 
of  the  infant's  person  and  estate.  The  matter  must  be 
adjourned  to  Chambers,  to  consider  whether  any  and  what 
arrangement  could  be  made,  to  the  satisfaction  of  the 
Court,  on  which  an  allowance  for  the  infant's  mainten- 
ance might  be  made. 


On  consideration  of  the  matter  at  Chambers,  his  Hon- 
our did  not  think  fit,  under  the  circumstances,  to  order 
any  allowance  to  be  made  for  maintenance  and  educa- 
tion. 


(a)  1  My.  &  K  627.  (6)  1  Keen,  467. 


(c)  1  Phil.  17. 
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Dec.  mK  RAWLINGS  v.  DALGLEISH. 

A  plaintiff  hav-  JL  HE  facts  of  this  cosc  appear  sufficiently  from  his 
^n^ww^"      Honour's  judgment. 

upon  a  bill,  he 

h^e  h^S^f-       Mr.  Lanid  and  Mr.  Bird  appeared  for  the  plaintiff. 

fically  perform- 
ed, filed  a  claim 

for  that  purpose;       Mr.  FoUstt  appeared  for  the  defendants. 

but  the  Court, 
finding  it  im- 
possible to  de.     The  Vice -Chancelloe  : — 

termine  the 

tween  the  par-  ^^6  claim  in  this  case  is  filed  for  the  specific  perform- 
presented^  ance  of  an  agreement  for  a  lease  of  mines,  and  it  asks  very 
that  mode  of      distinctly  that  the  Court  may  direct  the  specific  perform- 

proceedmg,  dis-  \        ^     ^ 

missed  the  claim  ance  of  an  agreement  alleged  to  be  embodied  in  a  memo- 
and  without  randum,  dated  the  5th  of  January,  and  in  a  letter,  dated 
pk/n'tirs  ^gh%  *^®  ^^*^  of  February,  1851.  This  appears  at  first  sight  an 
to  file  a  bill.  extremely  simple  matter;  but  the  plain tifi*,  before  he  filed 
this  claim,  must  hare  kno\¥n  that  his  case,  instead  of  be- 
ing simple,  was  one  of  extraordinary  complication.  On 
the  most  superficial  view,  and  even  on  the  plaintifi^'s  own 
statement,  the  agreement  is  for  the  lease  of  a  mine  to  the 
defendants,  in  connexion  with  another  lease  of  an  adjoin- 
ing mine  to  be  granted  by  a  third  party.  The  arrangement 
necessary  to  carry  into  effect  such  an  agreement,  including 
as  it  does  a  stipulation  for  a  lease  of  another  mine  to  be 
obtained  by  the  plaintiff  from  the  owner  of  an  adjoining 
colliery — not  a  party  to  the  alleged  agreement — was  ne- 
cessarily of  a  complicated  nature.  In  most  cases  relating 
to  leases  of  coal  or  iron  mines,  there  is  considerable  nicety 
and  complication  in  the  terms  of  the  lease.  So  far  as 
I  can  form  an  opinion  of  the  question  at  issue  between  the 
parties,  the  defendants  are  bound  by  the  agreement  But, 
when  I  am  called  upon  to  decree  a  specific  performance  of 
this  agreement  embodied  in  the  memorandum  and  the  let- 
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ter  of  the  24th  of  February,  I  must  look  to  ascertain  whether 
the  Court  has  the  way  cleared,  so  as  to  be  able  to  work  out 
such  a  decree,  if  pronounced.     This  agreement  contains  not 
only  a  reference  to  the  lease  of  an  adjoining  mine,  to  be 
obtained  from  a  third  party;  but  there  is  also  an  express 
stipulation  for  what  are  called  "  mutual  powers/'    If  the 
plaintiff  had  resorted  to  the  well-settled  course  of  practice, 
instead  of  this  unfortunate  attempt  at  a  short  cut,  by  way 
of  special  claim;  and,  by  interrogatories  founded  on  the  al- 
legations in  a  bill,  had  extorted  from  the  defendants  an 
answer  as  to  the  matters  in  dispute,  the  Court  might  have 
seen  its  way  to  refer  it  to  the  Chief  Clerk,  or  to  the  Convey- 
ancing Counsel,  to  settle  the  terms  of  the  lease  according 
to  the  agreement     But  how  can  the  Court  pursue  that 
course,  when,  up  to  the  hearing  of  the  claim,  there  is  no- 
thing to  indicate  the  situation  in  which  the  parties  are 
with  respect  to  the  lease  to  be  obtained,  and  to  the  mutual 
powers  over  the  adjoining  mine,  which  form  an  integral 
part  of  the  agreement.     It  is  impossible  for  the  Court  to 
settle  a  lease  which  is  to  contain  "  mutual  powers,"  with- 
out knowing  the  position  of  the  parties  by  and  between 
whom  they  are  to  be  exercised. 

Finding  myself  unable  to  grant  any  relief  upon  this 
claim,  I  shall  take  care  not  to  prejudice  the  right  of  the 
plaintiff  to  proceed  by  what  may  be  a  more  effectual  way 
— if  not  to  get  a  decree  for  specific  performance — at  all 
events,  to  have  justice  done  on  this  agreement.  Neither 
will  I  prejudice  the  right  of  the  defendants  to  every  legi- 
timate ground  of  defence.  Upon  this  claim,  it  is  impos- 
sible to  refer  it  to  the  Conveyancing  Counsel  to  settle  a 
lease,  without  leaving  the  terms  completely  uncertain  on 
essential  points.  I  might,  indeed,  if  the  facts  justified 
that  course,  treat  the  lease  by  the  plain  tiff  as  independent 
of  the  lease  of  the  adjoining  mine.  But,  how  can  I  say 
that  it  is  independent,  when  the  defendants  would  and  do 
contend,  with  some  probability  to  justify  it,  that  they 
would  not  have  taken  the  one  lease  without  the  other? 


1852. 


Judgment, 
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the  specific  performance  of  the  agreement;  and  I  cannot 
but  lament,  that  an  invitation  is  held  out  to  suitors  to 
pursue  the  short  road  by  way  of  special  claim, — ^an  invi- 
JudgmenL  Nation,  accompanied  by  a  threat,  that,  if  a  bill  be  resorted  to 
in  a  manner  capable  of  adjudication  on  a  claim,  the  plain- 
tiff shall  or  may  be  visited  with  the  costs  of  the  suit.  In 
this  case,  the  defendant  might  possibly  have  adopted 
such  a  line  of  defence  to  the  claim  as  to  relieve  the  Court 
from  all  difficulty  in  determining  the  question  between 
the  parties,  and  might  have  presented  the  matter  in  such 
a  shape  as  to  have  enabled  the  Court,  upon  special  claim, 
to  decree  specific  performance  of  the  agreement-  But  the 
mode  of  proceeding  adopted  by  the  plaintiff  has  enabled 
them  to  resort  to  a  mode  of  defence,  which  is  a  Intimate 
mode  according  to  the  rules  of  practice  of  this  Court,  and 
which  has  rendered  the  decision  of  the  real  question  on 
this  claim  impossible. 

I  shall  dismiss  this  claim  without  costs;  but  without 
prejudice  to  the  plaintiff's  right  to  take  such  proceedings 
as  he  may  be  advised  to  establish  his  agreement 


Dee.  I6th.  HEXTALL  v.  CHEATLK 

The  Court,  nn-    jyy  the  decree  made  in  the  cause  in  1861,  it  was  referred 

der  the  15  &  16 

Vict  cc  80  and  to  the  Master  to  take  accounts  as  between  the  plaintiff  and 
thata^yto  ^^^  Cheatle,  a  defendant  in  the  cause,  and  to  state  the 
a «uit,a  witness   balance  on  either  side. 

by  affidant  on 

his  own  behalf  .  Each  of  them,  the  plaintiff  and  the  defendant  Ann 
hu'ownstate  Cheatle,  carried  in  a  state  of  facts  and  charges  before  the 
I'SLS"'     Master. 

should  be  cross- 
examined  before  the  Examiner  instead  of  the  Master;  and  that  all  the  parties  should  be  examined  on 
interrogatories  before  the  Examiner,  as  the  Master  should  direct. 
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On  proceeding  under  these  two  states  of  facts,  it  was 
arranged  that  the  plaintiff  should  bring  in  an  affidavit  as 
a  witness  for  himself  in  support  of  his  state  of  facts,  sub- 
ject to  examination  or  cross-examination  by  the  direction 
of  the  Master,  and  that  he  should  attend  and  be  examined 
before  the  Master  viY&  voca  The  plaintiff  tendered  him- 
self to  be  examined  accordingly  in  the  Master's  office;  but 
the  Master  declining  to  cross-examine  the  plaintiff  viY& 
Toce  without  the  assistance  of  a  short-hand  writer,  who 
was  not  then  in  attendance,  gave  leave  for  the  defendant 
to  exhibit  interrogatories  for  the  cross-examination  of  the 
plaintiff  on  or  before  the  last  day  of  Michaelmas  Term, 
1852.  In  the  meantime  the  statutes  of  the  15  &  16  Vict, 
cc  80  and  86,  came  into  operation;  and  a  doubt  having 
been  suggested,  whether  interrogatories  could  any  longer 
be  exhibited  before  the  Master,  he  ordered  the  warrant  to 
stand  over,  to  enable  the  defendant  to  obtain  the  opinion 
of  the  Court  on  the  question. 

This  was  a  motion,  on  behalf  of  the  defendant  Ann 
Cheatle,  that  she  might  be  at  liberty  to  cross-examine  the 
plaintiff  viva  voce  before  the  Master;  or  otherwise,  that 
she  might  be  at  liberty  to  cross-examine  the  plaintiff 
orally  before  one  of  the  Examiners  of  the  Court  in  the 
mode  prescribed  by  the  Act  15  &  16  Vict.  c.  86,  and  the 
General  Orders  of  the  Court;  and  that,  if  necessary,  the 
plaintiff  might  be  ordered  to  attend  before  the  Master,  or 
before  one  of  the  Examiners  of  the  Court  for  that  purpose ; 
or  that  the  said  defendant  might  be  at  liberty  to  exhibit 
interrogatories  for  the  cross-examination  of  the  plaintiff 
before  the  Master;  or  that  it  might  be  ordered  that  the 
parties  should  be  examined  upon  interrogatories,  as  the 
Master  should  direct. 


1862. 


StaiemenL 


Mr.  Wigram  and  Mr.  Hitchcock,  in  support  of  the  motion, 
referred  to  the  15  &  16  Vict  c.  80,  s.  39,  which  enacted, 
that  the  business  in  the  Master's  Office  should  be  conducted 


Argument. 
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Argument. 


in  the  same  manner  as  similar  business  should  be  conduct- 
ed by  the  Judges;  and  to  the  15  &  IG  Vict  c.  86,  s.  28, 
which  abolished  the  then  mode  of  examining  witnesses, 
but  ordered  particular  witnesses  to  be  examined  upon 
interrogatories  as  then  practised;  sect.  85,  which  dis- 
pensed with  commissioners  for  the  examination  of  wit- 
nesses, but  empowered  the  Examiners  to  administer  oaths ; 
sect  40,  which  authorised  the  service  of  subpoena  on  a 
witness  to  attend  before  an  Examiner;  and  sect  41,  which 
provides  that  the  eyidence  to  be  taken  subsequent  to  any 
hearing,  should  be  taken  in  the  same  manner  as  prior  to  the 
hearing.  They  referred  to  Pinhom  v.  Souster  (a),  in  which 
it  was  held,  that,  similar  provisions  in  the  Common  Law 
Procedure  Act,  15  &  16  Vict  c.  76,  s.  51,  were  prospective 
only,  and  did  not  affect  proceedings  pending  before  that 
Act  came  into  operation. 


Mr.  Bacon  and  Mr.  IT.  M,  James,  for  the  plaintiff,  said 
he  was  ready  to  submit  to  any  order  the  Court  might  think 
proper  to  make. 

Judgment,  ^^^^  ViCB- CHANCELLOR  said,  he  thought  that  the  defend- 

ant  should  have  liberty  to  cross-examine  the  plaintiff  viva 
voce  before  an  Examiner  of  the  Court,  and  should  be 
ordered  to  attend  for  that  purpose;  and  that  there  should 
be  a  supplemental  order,  directing  that  all  the  parties  to 
the  cause  should  be  examined  on  interrogatories  before  the 
Examiner,  as  the  Master  should  direct 


(a)  8  Exch.  138. 
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THE  GREAT  NORTHERN   RAILWAY  COMPANY     nec,%th. 
V.  THE  LANCASHIRE  AND  YORKSHIRE  RAIL- 
WAY COMPANY. 

JL  HIS  was  a  motion  for  an  injunction  to  restrain  the  de-  Where,  under 
fendant^  from  preventing  the  plaintiffs  from  carrying  pas-  ^ntoil^*^mu- 
sengers  and  goods,  and  from  running  their  trains  over  the  *^  ^ ^li^* 
defendants'  railway,  from  its  junction  with  the  plaintiffs'  been  put  in  pot- 
line  near  Askeme  to  Wakefield  and  all  intermediate  places,  was  granted  to 
and  from  the  same  point  to  Methley;  and  also  from  using  ^^^l^^' 
the  stations  at  Wakefield,  Pontefract,  and  other  places,  »everaiyean, 

r  I    while  the  de- 

under  the  agreement  of  the  1st  of  May,  1847;  and  also  to  fendanutook 
restrain  the  defendants  from  taking  any  proceedings  to  re-  ^^  ^^  p^^ 
cover  from  the  plaintiffs  the  moiety  of  81,192Z.  U.  4A  un-  ^^V^^  of  the 

*^  •'  '  stipulation  for 

til  the  defendants  shall  concede  to  the  plaintiffs  the  right  their  benefit, 
to  use  the  defendants'  railway  in  the  manner  and  upon  time  to  expire 
the  terms  mentioned  in  the  agreement  of  the  1st  of  May,  Jhouidime^  ** 

1847,  been  performed, 

the  Court  grant- 

The  Great  Northern  Railway  Company  being  in  posses-  ed  an  injunction 
sion  of  a  continuous  line  of  railway  from  London  (either  defendants  from 
*  on  their  own  line  or  by  virtue  of  agreements  with  other  pjai^-Jpf  ^jlJ.^ 
companies)  as  far  as  Doncaster,  had  powers  under  their  Joym«nt* 
Act  to  continue  the  line  northward  as  far  as  Askeme 
(about  four  miles),  and  from  thence  to  Selby  and  York,  by 
a  Une  which  was  called  the  Heck  Line  of  Railway.    Their 
bill,  as  introduced  to  Parliament,  originally  contemplated 
a  branch  line  from  Doncaster,  viA  Askeme,  to  Wakefield, 
but  that  portion  of  the  bill  was  thrown  out     In  the  mean- 
while, the  defendants,  under  their  then  name  of  the  Man- 
chester and  Leeds  Railway  Company,  obtained  an  Act  of 
Parliament  authorising  the  construction  of  a  line  of  rail- 
way from  Wakefield  vi&  Pontefract  and  Knottingley  to 
Qoole,  with  a  branch  from  Knottingley  to  join  the  plain- 

VOL.  I.  G  s.  o. 
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shirb  and 
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SUUemeni, 


tiffs'  line  at  Askeme,  called  the  Askerne  Branch,  and 
another  branch,  called  the  Methley  Branch,  from  near  Pon- 
tefract  to  Methley  on  the  Midland  Hallway,  and  thence  to 
Leeds. 

About  the  same  time  (1847),  the  York  and  North  Mid- 
land Railway  Company  obtained  an  Act,  authorising  the 
construction  of  a  railway  from  a  place  called  Burton 
Salmon  on  their  own  line  to  Knottingley  on  the  defend- 
ants' line. 

The  result  of  these  various  lines,  when  completed,  would 
be  to  afford  railway  communication  from  Askeme  to  York 
over  the  defendants'  line  to  Knottingley,  by  a  line  only 
three  miles  longer  than  the  proposed  Heck  line.  Also  by 
the  defendants'  line  through  Knottingley  and  Pontefract 
to  Methley  and  thence  to  Leeds.  Also  by  the  defendants' 
line  to  Knottingley  and  Wakefield. 

Under  these  circumstances,  a  negotiation  for  an  ar- 
rangement was  opened  and  carried  on  between  the  plain- 
tiffs and  defendants,  which  resulted  in  the  following  agree- 
ment. 

This  indenture,  made  the  1st  day  of  May,  1847,  between 
the  Manchester  and  Leeds  Railway  Company  of  the  one 
part,  and  the  Great  Northern  Railway  Company  of  the^ 
other  part:  whereas  the  said  Great  Northern  Railway  Com- 
pany have  projected  and  are  now  promoting  in  Parliament 
a  bill  for  constructing  a  railway  from  Methley  to  Wortley, 
both  in  the  West  Riding  of  York,  with  certain  deviations 
of  the  Manchester  and  Leeds  Company's  Goole  line,  at  or 
near  Pontefract,  which  said  intended  railway  is  at  Wort- 
ley  aforesaid  to  join  the  West  Riding  main  line  of  the 
said  Manchester  and  Leeds  Company  infto  Leeds,  and  for 
constructing  a  branch  to  Wakefield,  and  a  coal  branch  for 
accommodating  certain  coal  collieries.  And  whereas  the 
lines  so  applied  for  would  be  of  mutual  advantage  to  both 
the  said  parties  hereto;  and  whereas  the  said  Companies, 
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for  {urthering  the  said  purpose,  and  for  the  accommoda- 
tion of  the  traffic  upon  their  respective  lines,  have  agreed 
as  follows: — 

"Nowthis  indenture  witnesseth,  that,  in  consideration  of 
the  premises  and  of  the  grant  hereinafter  made  by  the  said 
Chreat  Northern  Baal  way  Company,  the  said  Manchester  and 
Leeds  Railway  Company  do  hereby  give  and  grant  to  the 
Great  Northern  Railway  Company,  their  successors  and 
assigns,  the  full  and  free  right  for  ever  hereafter  to  run 
their  own  trains  with  their  own  engines  over  those  parts 
of  the  lines  of  railway  belonging  to  the  said  Manchester 
and  Leeds  Railway  Company,  which  extend  from  the  in- 
tended junction  thereof  with  the  Great  Northern  Railway 
south  of  Askerne,  in  the  West  Riding  of  the  said  county 
of  York,  to  Methley  aforesaid,  and  also  to  Wakefield  in 
the  sdd  West  Riding,  and  from  Wortley  aforesaid,  where 
the  same  will  receive  the  said  intended  railway  from  Meth- 
ley in  the  said  intended  railway  station  at  Leeds,  and  also 
to  use  the  stations  (with  one  exception),  water,  and  other 
conveniences,  on  and  along  the  said  parts  to  be  traversed, 
paying  for  the  same  as  hereinafter  is  mentioned. 

"  Now  this  indenture  further  witnesseth,  that,  in  con- 
sideration of  the  grant  hereinbefore  contained,  the  said 
Great  Northern  Railway  Company  do  hereby  give  and 
grant  imto  the  said  Manchester  and  Leeds  Railway  Com- 
pany, their  successors  and  assigns,  full  and  free  right  for 
ever  hereafter  to  run  their  trains  with  their  own  engines 
over  those  parts  of  the  lines  of  railway  belonging  to  the 
Great  Northern  Railway  Company,  already  sanctioned  by 
Parliament  and  in  course  of  construction,  which  extend 
from  Doncaster,  in  the  said  West  Riding,  to  the  intended 
junction  with  the  said  line  of  the  Manchester  and  Leeds 
Company  near  Askerne  aforesaid,  and  from  the  intended 
junction  with  the  Manchester  and  Leeds  Company's  Goole 
line  near  to  Heck,  to  the  intended  junction  with  the  Hull 
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1853.  and  Selby  line  at  or  near  to  Selby;  and  also,  in  case  the 
The  Grkai  same  shall  be  sanctioned  by  Parliament,  on  and  along  the 
Northern     gajj  proposed  line  from  Methley  aforesaid  to  the  junction 

HAIL  WAY  \tfO»  •   «        1  • 

V.  With  the  said  West  Riding  main  line  at  Wortley  aforesaid; 

HHtRB  and'  t^nd  also,  in  case  the  same  shall  be  sanctioned  by  Parliar 
iUiLw™  cJ.  ™®^*»  ^"*  *^®  transfer  and  conveyance  thereof  to  the  Man- 
chester and  Leeds  Railway  Company  as  hereinafter  men- 
tioned shall  not  be  authorised  by  Parliament,  on  and 
along  the  said  proposed  branch  to  Wakefield  from  the  said 
Methley  and  Leeds  line ;  and  also  to  use  the  stations,  water, 
and  other  conveniences  on  and  along  the  said  parts  so  to 
be  traversed,  paying  for  the  same  as  hereinafter  is  men- 
tioned. And  further,  that  the  said  Great  Northern  Rail- 
way Company,  or  their  successors,  shall  and  will,  in  case 
Parliament  shall  so  authorise,  convey  or  transfer  to  the 
said  Manchester  and  Leeds  Railway  Company,  their  suc- 
cessors and  assigns,  the  said  proposed  branch  to  Wakefield 
from  the  said  Methley  and  Leeds  line;  reserving,  neverthe- 
less, to  the  said  Great  Northern  Railway  Company,  their 
successors  and  assigns,  the  right  for  ever  hereafter  to  run 
their  trains,  with  their  own  engines  and  carriages,  over  the 
same  branch  into  Wakefield,  and  to  use  the  stations,  water, 
and  conveniences  in  and  along  the  same,  paying  for  the 
same  as  hereinafter  is  mentioned.  Provided  always,  and  it 
is  hereby  agreed  by  and  between  the  said  Companies,  par- 
ties hereto,  that  each  of  the  said  Companies  shall,  in  the 
exercise  of  the  rights  hereby  granted,  conform  to  the  bye- 
laws  and  regulations  of  the  Company  over  whose  line  the 
right  is  exercised;  subject,  nevertheless,  to  the  award 
of  the  respective  chief  engineers  of  the  said  Companies,  or 
of  an  umpire  to  be  appointed  by  them  or  through  the  di- 
rections of  the  Commissioners  of  Railways,  or  of  any  en- 
gineer to  be  appointed  by  such  Commissioners,  .as  to  any 
such  bye-law  or  regulations,  in  case  the  reasonableness  or 
safety  of  the  «ame  shall  be  disputed  by  either  of  the  said 
Companies. 
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"And  this  indenture  further  witnesseth,  that  each  of  the 
G&id  Companies,  parties  hereto,  doth  herebj  for  themselves 
and  their  successors  covenant  with  the  other  of  them,  their 
successors  or  assigns,  each  covenanting  for  their  own  acts 
only,  that  each  of  the  said  Companies,  their  successors 
and  assigns,  using  the  line  or  lines  of  the  other  Company, 
their  successors  or  assigns,  shall  pay  to  such  other  Com- 
pany, their  successors  and  assigns,  and  such  other  Com- 
pany, their  successors  or  assigns,  shall  only  charge,  in  re- 
spect of  traffic  carried  wholly  or  partly  over  their  line,  and 
wholly  or  partly  over  the  line  of  the  Company  so  using 
their  line,  subject  to  the  deduction  in  respect  of  working 
expenses  hereinafter  mentioned,  and  in  addition  to  the 
charge  for  the  use  of  station,  water,  and  other  conveni- 
ences, the  same  sum  per  mile  as  is  received  for  the  same 
traffic  upon  their  own  line  by  the  Company  so  using  the 
line  of  the  other  Company,  the  whole  charge  from  end  to 
end  made  by  the  Company  first  receiving  the  traffic  being 
divided  equally  over  the  mileage  distances  traversed  by 
such  traffic.  And  that  the  Company  so  using  the  line  of 
the  other  Company,  and  being  liable  to  pay  for  the  same 
as  aforesaid,  shall  be  entitled  to  deduct  and  receive  out 
of  such  payment  one  full  third  part  thereof,  as  a  compen- 
sation for  the  working  expenses  of  such  traffic,  and  in  re- 
spect of  traffic  taken  up  and  carried  wholly  upon  and  set 
down  on  the  line  of  such  other  Company,  the  Company  using 
the  same  shall  pay  to  such  other  Company,  their  successors 
and  assigns,  the  entire  amount  of  the  rates  and  charges  re- 
ceived in  respect  of  such  last-mentioned  traffic  without  any 
deductions,  and  which  last-mentioned  rates  and  charges 
shall  not  be  less  than  the  rates  and  charges  for  the  time 
being  charged  by  the  Company  owning  the  line  for  similar 
descriptions  of  traffic;  and  moreover,  that  each  of  the  said 
Companies,  their  successors  and  assigns,  shall  pay  to  the 
other  Company,  their  successors  and  assigns,  in  respect  of 
the  use  of  the  stations,  water,  and  other  conveniences  of  such 
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1863.        other  Company,  a  fair  proportion  of  the  cost  thereof,  to  be 

J^    -    ^      ascertained  by  reference  in  manner  hereinafter  mentioned, 
ThbOhbat  '  1  1  J 

NoRTHBRN     if  the  parties  shall  not  mutually  agree  about  the  same ;  and 

^'*'  „f      '   moreover,  that,  for  and  in  consideration  of  such  payment, 

Thb  Lanca-    ^YiQ  Company  over  whose  line  the  said  traffic  shall  be 

SHIRX  AND  *         '' 

Yorkshire  go  worked,  shall  and  will,  by  their  servants  and  oflScers, 
give  all  such  facilities  and  assistance  on  their  stations  and 

Statement,  off  the  same,  along  any  part  of  their  line,  as  is  usually  given, 
and  shall  for  the  time  being  be  actually  given  to  their  own 
traffic  of  the  same  class  or  character;  such  assistance,  never- 
theless, not  being  extended  to  the  labour  of  warehousing, 
loading,  or  unloading  of  minerals,  goods,  and  merchandise. 
Provided  always,  and  it  is  hereby  agreed  between  the  said 
Companies  parties  hereto,  that  in  case  any  dispute  shall 
arise  as  to  any  act,  matter,  or  thing,  done  contrary  to  or 
omitted  to  be  done  in  accordance  with  this  agreement,  the 
same  shall  be  referred,  on  the  request  of  either  Company, 
to  the  respective  chief  engineers  of  the  two  Companies,  who 
shall  be  required,  within  ten  days  of  any  requisition  under 
the  hand  of  the  secretary  of  either  Company,  to  choose  an 
umpire ;  and  in  case  they  shall  fail  so  to  do  within  ten  days 
after  such  notice,  the  Railway  Commissioners  for  the  time 
being  shall  have  power,  on  the  application  of  either  Com- 
pany, to  appoint  such  umpire;  and  the  said  arbitrators  or 
umpire  shall  have  power  from  time  to  time  to  make  such 
order  or  award  as  they  or  he  shall  see  fit,  which  shall  be 
binding  and  conclusive  upon,  and  shall  be  in  all  respects 
fully  observed  and  performed  by,  the  said  Companies,  re- 
spectively. In  witness  whereof  the  said  respective  Com- 
panies have  hereunto  affixed  their  corporate  seals,  the  day 
and  year  above-written." 

In  the  year  1847,  the  plaintiffs  entered  into  an  ar- 
rangement with  the  York  and  North  Midland  Railway 
Company  to  run  their  trains  from  Knottingley,  via  Burton 
Salmon,  to  York,  upon  certain  terras  agreed  on,  in  consider- 
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ation  of  the  plaintiffs  undertaking  not  to  constmct  the 
Heck  line. 

There  was  contradictoiy  evidence  as  to  how  far  this 
arrangement  was  known  and  approved  by  the  defend- 
ants. 

On  the  31st  of  July,  1848,  the  plaintifis'  line  from  Don- 
caster  to  Askeme  was  completed  and  opened  for  traffia 
The  defendants'  line  from  Wakefield  to  Enottingley,  and 
the  Askeme  branch,  were  completed  about  the  same  time; 
and  the  defendants  commenced  running  their  trains  over 
the  plaintifis' line,  under  the  agreement  of  the  1st  of  May, 
1847,  and  have  continued  to  do  so  erer  since. 

In  September,  1849,  the  plaintiffs  commenced  running 
their  trains,  by  virtue  of  the  agreement,  over  the  defend- 
ants'  lines  to  Methley,  and  continued  to  do  so  without  in- 
terruption until  shortly  before  the  filing  of  the  bill 

On  the  24th  of  March,  J  852,  a  second  agreement  was 
entered  into  between  the  plaintiffs  and  the  defendants  for 
the  construction  of  a  new  station  at  Wakefield,  the  plain- 
tiffs undertaking  to  pay  one  half  of  the  costs  of  such  sta- 
tion, the  amount  to  be  ascertained  by  arbitration.  The 
agreement  proceeded  on  the  footing  of  the  agreement  of  1st 
of  May,  1 847.  The  Heck  line  was  never  constructed  by  the 
plaintiffs.  There  was  an  entire  conflict  in  the  evidence 
as  to  how  far  the  defendants  had  assented  to  or  known  of 
the  abandonment;  but  it  was  conceded,  that  no  formal 
demand  had  ever  been  made  to  the  plaintiffs  by  the  de- 
fendants' Company  for  the  construction  of  the  Heck  line. 

On  the  26th  of  June,  1852,  the  plaintiffs'  powers  for 
the  compulsory  purchase  of  the  land  necessary  for  the 
construction  of  the  Heck  line  expired. 

Upon  the  3rd  of  July,  1861,  an  Act,  called  the  Great 
Northern  Railway  Company  Act,  received  the  Royal  As- 
sent, and  contained  the  following  provision: — 

''  And  whereas,  by  an  agreement  with  the  Lancashire 
and  Yorkshire  Railway  Company,  the  Great  Northern  is 
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entitled,  subject  to  the  terms  therein  mentioned,  to  use, 
and  does  now  use  and  run  over,  the  railway  of  the  first- 
mentioned  Company,  from  Askerne,  in  the  West  Riding  of 
Yorkshire  to  Wakefield,  in  the  same  Riding,  and  is  also 
entitled  to  use,  on  the  terms  and  in  the  manner  in  the  said 
agreement  mentioned,  the  stations  of  the  said  Company; 
and  it  is  expedient  that  further  accommodation  should  be 
afforded  to  the  Great  Northern  Railway  Company  for  its 
traffic  at  and  near  to  the  same  stations  at  Enottingley  and 
Wakefield  respectively;  and  the  Lancashire  and  Yorkshire 
Railway  Company  is  willing  to  afford  such  further  accom- 
modation ;  And  whereas  the  two  Companies  have,  by  an 
agreement  under  their  respective  seals,  bearing  date  the 
24th  day  of  March,  185],  entered  into  a  certain  agreement 
relating  to  the  said  stations,  subject  to  the  assent  of  Par- 
liament being  given  thereto;  and  it  is  expedient  that 
such  agreement  should  be  ratified  and  confirmed:  Be  it 
therefore  enacted,  that  the  said  agreement  (4th  of  March, 
1851)  shall  be  and  the  same  is  hereby  declared  to  be 
valid  and  binding  upon  the  said  two  Companies  respec- 
tively, as  if  the  same  had  been  made  after  the  passing  of 
this  Act  and  under  the  authority  thereof;  and  it  shall  be 
lawful  for  the  said  two  Companies  to  execute  any  convey- 
ances, and  do  all  necessary  acts  for  carrying  the  same  into 
effect;  and  also,  from  time  to  time,  hereafter  to  enter  into 
any  other '  agreement  or  agreements  for  the  better  and 
more  convenient  enjoyment  of  the  said  stations  respec- 
tively, and  for  the  accommodation  and  management  of  the 
traffic  of  the  said  two  Companies  or  either  of  them  at  such 
stations  respectively,  and  to  make  and  execute  any  instru- 
ment or  conveyance,  and  to  do  all  acts  necessary  or  re- 
quired for  the  purpose  of  carrying  such  agreement  into 
effect." 

Sect.  26.  "  Provided  always  that  nothing  in  this  Act 
contained  shall  extend  to  prejudice,  diminish,  alter,  or 
t^ke  away  any  of  the  rights,  privileges,  powers,  or  au^ 
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thorities  now  vested  in  the  Lancashire  and  Yorkshire        1863. 
Railway  Company,  or  authorise  the  Great  Northern  Rail-    th«  Qmat 
way  Company,  except  as  in  the  said  agreement  mentioned,   j?^""**^ 
to  enter  upon,  take,  purchase,  or  use  any  of  the  land  or  v. 

property  of  the  said  Lancashire  and  Yorkshire  Railway     bh»b  and 
Company,  or  in  any  manner  to  alter,  vary,  or  interfere   ^ZT^. 
with  any  railway  of  the  same  Company,  or  any  of  the  sta- 
tions or  works  appertaining  thereto,  without  the  consent 
in  writing  of  the  said  Lancashire  and  Yorkshire  Railway 
Company/' 

The  stations  were  constructed  at  a  cost  of  81,192/L 
1&  4c2.;  of  which,  upon  a  reference  to  arbitration,  it  was 
awarded  that  the  plaintiffs  should  pay  the  moiety. 

Upon  the  18th  of  December  the  directors  of  the  defend- 
ants' Company  addressed  a  letter  to  the  plaintiffs'  board, 
stating,  that  they  recently  had  had  under  consideration 
the  agreement  of  the  1st  of  May,  1847;  and  seeing  that 
the  plaintiffs  had  failed  to  construct  the  Heck  line,  they 
were  of  opinion  that  the  agreement  was  null  and  void,  and 
that  the  plaintiffs  could  only  use  the  line  upon  the  same 
terms  as  other  Companies;  but  that  they  were  willing  to 
n^otiate  for  a  fresh  agreement  upon  reasonable  terms. 

Upon  the  7th  of  January,  1852,  the  directors  of  the 
plaintiffs'  Company  wrote  to  the  defendants,  insisting  up* 
on  the  validity  of  the  agreement  of  the  1st  of  May,  1847, 
and  alleging  that  the  construction  of  the  Heck  line  had 
not  been  required  by  the  defendants.  A  correspondence 
between  the  two  boards  immediately  ensued,  which  re- 
sulted in  a  threat  by  the  defendants,  that,  unless  the 
plaintiffs  consented  to  pay  the  full  tolls  chargeable  on 
their  lines  under  their  Act,  they  would  stop  the  trains. 
The  plaintiffs  consequently  filed  the  present  bilL  The 
bill  alleged  the  above  facts,  and  submitted,  that,  as  the 
defendants'  lines,  over  which  the  plaintiffs  had  a  right  to 
run  under  the  agreement  of  the  1st  of  May,  1847,  formed 
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185a.        ^  P<^  of  their  main  line  to  York,  irreparable  damage 
ThTg  would  be  done  by  the  stoppage  of  the  traina    The  bill 

NoRTHKRN     also  alleged  that  the  defendants  had  never  wished  or  re- 

o.  '  quested  the  plaintiffs  to  construct  the  Heck  line. 
^ramB^AND  -^  great  number  of  aflSdavits  was  filed  on  both  sides, 
Yorkshire  ig^bich  it  was  impossible  to  reconcile, — ^the  plaintiffs  insist- 
ing that  they  had  been  urged  by  the  governing  body  of  the 
defendants'  Company  to  abandon  the  Heck  line, — the  de- 
fendants, on  the  other  hand,  averring  that  they  had  never 
abandoned  the  Heck  line,  but  considered  that  it  formed  a 
material  part  of  the  consideration  for  the  agreement  of  the 
1st  of  May,  1847. 

His  Honour's  judgment  proceeded  mainly  on  facts  not 
in  dispute. 

Argument  *  Mr.  Wigram  and  Mr.  K  B.  Dennison  for  the  motion. — 
It  is  contended  that  the  agreement  of  the  1st  of  May,  1847, 
is  void;  but  it  is  within  the  provisions  of  the  87th  section 
of  the  8  &  9  Vict.  c.  20,  and  is  therefore,  so  far  as  the  sta- 
tute is  concerned,  a  valid  agreement  between  two  Railway 
Companies. 

But  it  is  contended,  that,  a  part  of  the  consideration  hav- 
ing failed  (in  the  construction  of  the  Heck  line),  the  whole 
agreement  has  become  null  and  void. 

This  was  not  a  case  of  mutual  covenants  but  of  a  mere 
deed  of  grant.  Assuming,  however,  that  this  agreement 
contained  mutual  covenants,  it  was  submitted  that  a  par- 
tial failure  of  the  consideration  would  not  annul  the  agree- 
ment, though  it  might  entitle  the  covenantee  to  damages 
in  an  action  at  law  (a).  The  principle  on  which  was  found- 
ed the  rule  of  law,  that  a  partial  failure  of  the  considera- 
tion would  not  discharge  the  entire  covenant,  was  this, 
that  the  damage  might  be  unequal     In  the  case  of  Lloyd 

(a)  1  Wins.  Saund.  320,  edit  1845. 
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Y.  Lloyd  (a),  ^hich  was  a  suit  to  enforce  marriage  articles,        i863. 

one  of  the  contracting  parties  had  failed  to  perform  his  t^Tgmat 

engagement;  bat  it  was  held,  that  the  other  was  not,  by  Northikk 
such  non-performance,  discharged  from  his  obligation  on-  «. 

der  the  instrument  In  the  case  of  The  Duke  of  St  Alban's  ^"^^^'^d* 

V.  Shore  (b),  it  was  laid  down  by  the  Court,  that,  where  Yorkmiibi 

Railway  Co* 

there  is  an  entire  failure  of  the  consideration  by  one  side 
under  an  agreement,  it  might  be  pleaded  in  bar;  but  not 
80  where  there  is  only  a  partial  failure  of  consideration. 
In  the  case  of  Boone  t.  Eyre  (o),  Lord  Mamfield  is  report- 
ed to  have  said,  where  mutual  covenants  go  to  the  whole 
of  the  consideration  they  are  mutual  conditions,  the  one 
precedent  to  the  other:  but  where  they  only  go  to  a  part, 
a  breach  may  be  paid  in  damages,  and  the  defendant  has 
a  remedy  on  his  covenant,  and  shall  not  plead  it  as  a  con- 
dition. Upon  these  authorities,  even  if  this  were  a  case  of 
mutual  covenants  instead  of  mutual  grants,  the  plaintiffs 
might  successfully  contend,  that  a  partial  failure  of  the 
consideration  did  not  discharge  the  agreement  It  was 
submitted,  further,  that  the  defendants,  by  their  course  of 
dealing,  and  particularly  by  their  agreement  of  the  24th  of 
March,  1851,  had  waived  their  right  to  insist  on  the  con- 
struction of  the  Heck  line. 

Mr.  BetheU,  Mr.  Bacon,  and  Mr.  H.  Humphreys  for  the 
defendants. — ^There  is  no  refusal  on  the  part  of  the  de- 
fendants to  allow  the  plaintiffs  the  use  of  their  railway, 
upon  payment  of  the  tolls  chargeable  under  their  Act. 
This  is  a  bill  for  the  specific  performance  of  the  agree- 
ment of  the  Ist  of  May,  1847;  but  there  is  no  rule  of  this 
Court  more  clearly  settled  than  that  a  party  seeking  to 
establish  an  agreement  must  establish  it  in  toto.  The 
rule  was  concisely  stated  by  Lord  CoUenham,  in  the  fa^ 

(a)  2  My.  &  Cr.  192.  (6)  1  H.  Bl.  270.  (c)  Ibid,  n. 
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miliar  case  of  Dietrichaen  v.  Cabbum  (a) :  *i  If  an  agree- 
ment cannot  be  performed  in  the  whole,  the  Court  will 
not  perform  any  part  of  it/'  Here,  the  plaintiffs  ask  the 
Court  to  decree  the  performance  by  the  defendants  of  their 
part  of  the  agreement,  while  the  plaintiffs,  by  their  ne- 
glect, have  made  the  performance  of  the  agreement,  so  far 
as  they  are  concerned,  impossible.  The  case  of  Lloyd  y* 
Lloydy  cited  in  support  of  this  application,  was,  in  reality, 
an  authority  directly  against  it.  That  was  a  suit  to  en- 
force marriage  articles,  and  Lord  CoUenham  takes  the  very 
distinction  between  such  a  suit  and  a  suit  for  the  specific 
performance  of  an  ordinary  contract.  Though,  in  the  case 
of  an  ordinary  contract,  a  party  who  has  not  performed 
his  part  may  not  be  entitled  to  claim  the  benefit  of  it 
against  the  other  party,  it  was  different  in  a  suit  to  en- 
force marriage  articles,  where  the  two  contracting  parties 
reciprocally  enter  into  contracts  which  are  for  the  benefit 
of  a  third  party.  There  was  no  case  in  which  this  Court 
had  ever  granted  an  injunction  upon  an  agreement  which 
was  and  must  remain  unexecuted  by  the  party  seeking  the 
injunction.  The  Act  of  Parliament,  which  ratified  the 
agreement  of  the  1st  of  May,  1847,  saved  every  right  of 
the  defendants,  so  that  the  present  question  stood  inde* 
pendent  of  that  enactment. 


Mr.  Wigram  was  not  required  to  reply. 

Judgment.     The  Vice-Chanckllor  : — 

The  bill  is  filed  by  the  plaintiffs,  the  Great  Northern 
Railway  Company,  asking  the  assistance  of  the  Court  to 
give  them  the  benefit  of  a  stipulation  contained  in  the 
agreement  made  between  them  and  the  defendants  under 
another  name,  of  which  they  have  continued  in  the  enjoy- 
ment from  September,  1849,  down  to  the  filing  of  the  bill. 


(a)  2  Ph.  66. 
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They  ask  the  Court  for  an  injunction  which  shall  secure  18A3. 

to  them  that  benefit  for  the  future.  rn 

It  is  contended  by  the  defendants,  that  if  the  Court,  Northbrn 

by  granting  this  injunction,  were  to  give  to  the  plaintiffs  ^^^"^ 

the  benefit  of  that  deed,  which  is  accurately  described  ''^"*  I;^***^^" 

'  ^  RHIRK  AND 

as  a  deed  of  mutual  grant,  they  would  be  left  without  the     Yorkshirk 

benefit  of  the  grant  to  them,  for  which,  as  they  say,  they         

stipulated  at  the  time  when  they  conceded  to  the  plaintiffs  •^"*™*^* 
that  benefit  of  which  the  latter  have  for  several  years  been 
in  the  enjoyment  And  the  Court  is  asked  to  stay  its 
hand  from  granting  this  injunction,  on  the  ground  that 
the  defendants  have  not  yet  obtained  the  benefit  of  the 
plaintiffs'  concession  to  them. 

Considering  what  has  taken  place  since  the  agreement 
of  the  1st  of  May,  1847,  was  entered  int*),  I  do  not  see 
how  I  can  refuse  to  preserve  to  the  plaintiffs  the  right  • 
they  have  hitherto  enjoyed,  upon  the  mere  ground  that 
the  defendants  have  not  had  what  they  describe  as  the 
mutual  grant  to  them. 

What  has  taken  place  between  these  parties  is  this: — 
At  the  time  when  these  grants  were  made  mutually  be- 
tween these  Companies,  neither  of  the  branch  railways, 
the  subject  of  the  grant,  were  constructed,  but  both  were 
in  contemplation.  In  September,  1849,  that  portion  of  the 
line,  over  which  the  grant  made  to  the  plaintiffs  was  to 
take  effect,  was  completed,  and  the  plaintiffs  were  put  in 
possession  of  the  right  conceded  to  them  by  the  agree- 
ment What,  then,  had  been  done  by  the  plaintiffs  towards 
the  construction  of  the  Heck  line?  Nothing.  Not  only 
had  nothing  been  done,  but  the  defendants,  who  must 
have  known  and  appreciated  the  value  of  what  they  sti- 
pulated for  as  the  consideration  for  this  agreement,  well  ' 
knew,  when  they  made  the  stipulation,  that  the  time  with- 
in which  the  compulsory  powers  for  purchasing  the  land, 
in  order  to  construct  the  railway  over  which  their  right 
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1863  ^*s  to  be  enjoyed,  was  limited  by  Parliament     They 

ThbG     '  l^new  in  May,  1847,  that  in  June,  1852,  the  time  fixed  for 

NoRTHBRN  exercising  the  compulsory  powers  for  the  construction  of 

V.       '  the  Heck  line  would  expire.     They  ^new  also,  during  the 

^RE  AND  ^^^^^  period  that  the  plaintiffs  have  been  in  the  enjoy- 

YoRKSHiRE  ment  of  the  grant  contained  in  the  agreement,  that  no 

Railway  Co.  .  . 

steps  were  being  taken  to  construct  the  Heck  line;  yet 

"^^""^  •  they  never  took  active  measures  to  compel  the  plaintiffs 
to  perform  their  contract, — nay,  there  is  scarcely  a  trace, 
except  upon  conflicting  evidence,  of  a  demand  by  the  de- 
fendants that  the  plaintiffs  should  construct  the  Heck 
line,  so  as  to  enable  the  defendants  to  exercise  their  right 
under  the  agreement 

If  the  matter  rested  there,  there  would  be  quite  enough 
to  justify  the  interposition  of  this  Court  on  behalf  of 
the  plaintiffs,  whose  rights  are  interrupted  by  those  who 
have  taken  no^^steps  to  obtain  the  benefit  of  the  mutual 
grant  contained  in  the  agreement  I  think,  upon  the 
facts  I  have  stated,  there  are  ample  grounds  to  induce 
this  Court  to  preserve  to  the  plaintiffs  the  continuance 
of  those  rights  they  have  enjoyed  for  several  years,  and 
to  turn  a  deaf  ear  to  the  defendants,  who  have  resort- 
ed to  their  grant  under  this  agreement  (which,  however, 
they  never  took  any  active  steps  to  secure,)  in  an  obstruc- 
tive way,  and  for  the  purpose  of  inflicting  an  injury  on 
the  plaintiffs. 

But  the  case  does  not  rest  there.  Not  only  was  the 
time  fixed  for  the  exercise  of  the  compulsory  powers  for 
constructing  the  Heck  line  allowed  to  expire,  but  almost 
contemporaneously  an  Act  of  Parliament  was  passed  con- 
taining a  provision  of  a  most  decisive  kind  with  respect 
to  the  question  now  before  the  Court  It  appears  that,  in 
March,  1 851,  just  three  months  before  the  expiration  of 
the  compulsory  powers,  the  plaintiffs  and  defendants  en- 
tered into  a  new  agreement  for  the  construction  of  a  sta- 


Thb  Lanca- 
shirk  and 
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tion  at  Wakefield,  at  their  joint  expense   That  agreement         1863. 
not  being  within  the  powers  of  either  Company  under  the    the  Orxat 
Railways  Clauses  Consolidation  Act,  required  a  legislative     Northun 
sanction ;  in  obtaining  which,  both  Companies  were  active  «. 

parties.  The  true  character  of  the  title  to  the  Act  is,  "  An 
Act  to  give  a  benefit  to  the  Great  Northern  Railway  Com-    J^^**^"*'^ 

pany;"  but  the  language  used  is  this,  "An  Act  to  enable  the         

Great  Northern  Railway  Company  to  construct  Stations  at  ^^^V"**"** 
Knottingley  and  Wakefield."  Now,  unless  an  uninterrupted 
traffic  were  allowed  through  Knottingley,  and  the  terms  of 
the  agreement  of  1847  were  maintained  for  the  benefit  of 
the  plaintifis,  the  construction  of  a  station  at  Wakefield, 
partly  at  their  expense,  which  is  what  was  agreed  to  be 
done,  would  be  totally  useless,  because,  upon  the  traffic 
sought  to  be  protected  by  this  injunction,  depends  the  va- 
lue to  them  of  this  station. 

Moreover,  both  parties  having  entered  into  this  agree- 
ment for  the  station,  and  requiring  for  it  legislative  sanc- 
tion, the  25th  section  of  the  Act  recites  the  agreement  of 
the  1st  of  May,  1847,  as  one  of  the  grounds  upon  which 
Parliament  ratifies  the  agreement  of  March,  1851.  The 
result  is,  I  think,  plainly  this,  that,  after  the  time  for  the 
construction  of  the  Heck  line  had  expired,  benefits  are  con- 
ferred upon  the  plaintifis  without  the  defendants  thinking 
it  worth  their  while  to  take  any  measures  for  the  enlarge- 
ment of  the  compulsory  powers,  or  doing  any  thing  with 
reference  to  the  stipulaticm  to  ccfostmct  the  Heck  line  con- 
tained in  the  agreement  of  May,  1847.  I  called  the  atten- 
tion of  the  defendants'  counsel  to  this  feature  in  the  case; 
and  I  was  told,  in  reply,  that,  although  the  25th  section 
recognises  the  agreement  of  May,  1847,  yet  it  saves  the 
rights  of  the  defendants.  Now,  the  words  are,  "  shall  not 
extend  to  prejudice,  alter,  or  take  away  any  of  the  rights 
now  vested  in  the  Lancashire  and  Yorkshire  Railway  Com- 
pany."   It  is  to  be  observed,  the  word  now  must  refer  to 
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V. 

Thb  Lanca- 

shirb  and 

Y0RK8HIRB 

Railway  Co. 

Judgment 


the  date  of  the  Act,  viz.  the  3rd  of  July,  at  which  date 
the  right  to  insist  on  the  constniction  of  the  Heck  line 
was  virtually  gone.  However,  whatever  the  defendants' 
right  then  was — ^weakened  and  impaired  it  certainly  was 
by  their  course  of  conduct — I  shall  take  good  care  not  to 
prejudice  it  by  my  order,  if  they  think  they  can  now  en- 
force it;  but  I  must- not,  on  the  other  hand,  permit  them 
to  deprive  the  plaintiffs  of  the  stipulation  which  they  have 
enjoyed  for  several  years  under  the  agreement.  I  shall 
therefore  grant  the  injunction;  but,  as  there  might  be 
some  inaccuracy  in  the  order  if  drawn  up  according  to 
the  notice  of  motion,  I  think  it  had  better  be  in  the  form 
su^ested  by  Mr.  Wtgraniy  ''  that  the  defendants  are  not 
to  prevent  the  plaintiffs  from  using  the  defendants*  line 
in  the  manner  and  on  the  terms  provided  by  the  agree- 
ment of  the  1st  of  May,  1847,  or  to  do  any  thing  in  any 
way  contrary  to  the  agreement  of  May,  1847."  As  I  pre- 
serve the  plaintiffs'  rights,  I  shall  of  course  not  restrain 
the  defendants  from  proceeding  to  recover  the  moiety 
of  the  outlay  for  the  station.  I  make  no  order  as  to 
costs. 


CASES  IN  CHANCERY. 


aURNEY  V.  JACKSON.  Decioth. 

X  HIS  was  a  bill  filed  by  the  first  mortgagees  of  certaia  in  «  foreciofan 
freehold  premises  situated  at  Birkenhead,  for  the  purpose  JJJJtgagee 
of  foreclosing  the  mortgage.     By  an  indenture  bearing  «««init  the 
date  the  5th  December,  John  S.  Jackson  mortgaged  the  pnine  incum- 
premises  in  question  to  the  plaintiffs,  to  secure  the  sum  of  pk^^ali^ed 
J2,000t;  and  on  the  20th  of  April,  1848,  gave  a  second  mort-  ^*  J^Sf^" 
gage  of  the  same  property  to  Messrs.  Jones  and  Steele,  in  *•  ^^  dcfcnd- 
consideration  of  a  sum  of  money  advanced  by  them  to  the  debt,  int«Ktt, 
mortgagor.    In  January,  1851,  the  interest  being  in  arrear,  Sat  ihey*hiid 
the  plaintiffs  put  a  receiver  in  possession  of  the  property,  5"^°^jJ?  ^ 
and  on  the  30th  March,  1852,  filed  their  bill  to  foreclose  cond  mortga- 
against  the  mortgagor  Jackson,  and  the  second  mortgagees,  ^Bwe/and^diS' 
Messrs.  Jones  and  Steele,  as  defendants.  St^no'a^^- 

The  bill  recited  the  mortgage,  and  alleged  that  the  tion  had  been 

,  made  to  them, 

principal  monies  and  interest  on  the  said  mortgage  re-  but  that  had 
mained  unpaid;  that  the  plaintiffs  had  applied  to  the  said  pifid  to'Siey 
Jackson,  and  also  to  the  said  Jones  and  Steele,  and  had  7^^^  baire  re- 

'  leaaed  and  dii- 

requested  them  to  pay  to  the  plaintiffs  the  sum  of  12,000^.  chained  all  in- 
and  interest  thereon,  as  aforesaid,  but  the  said  defendants  suit  being 
have  refused  so  to  do.  h^*:~* 

The  bill  charged  that  Messrs.  Jones  and  Steele  claimed  ^«w,^ey^ere 

®  .  .  entitled  to  their 

to  be  entitled  to  some  mterest  in  the  mortgaged  lands  and  coata. 
premises,  and  prayed  that  the  said  mortgage  might  be 
foreclosed.  The  defendant  Jackson  did  not  appear;  but 
an  appearance  was  entered  for  him  by  the  plaintiffs,  and, 
by  leave  of  the  Court,  a  traversing  note  filed  in  June, 
1848. 

On  the  27th  May,  1852,  the  defendants  Jones  and 
Steele  filed  their  joint  answer  and  disclaimer,  whereby 
they  disclaimed  all  interest  in  the  said  mortgaged  premises, 
and  alleged  that  no  application  had  been  made  to  these 
defendants  by  or  on  behalf  of  the  plaintiffs,  prior  to  the 

VOL.  L  H  s,  G. 
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Statement, 


institution  of  this  suit,  respecting  the  matters  in  question 
in  this  suit;  and  that  if  the  said  plaintiffs  had  applied  to 
these  defendants,  they  would  have  released  and  disclaimed 
all  interest  in  the  said  mortgaged  lands  and  hereditaments, 
and  every  part  and  parcel  of  the  same. 

Mr.  Freeling,  at  the  hearing,  on  behalf  of  the  defendants 
Jones  and  Steele,  asked  that  the  plaintiffs  might  be  direct- 
ed to  pay  their  costs,  inasmuch  as,  had  they  been  applied 
to,  they  would  have  executed  a  release. — He  cited  Silcock 
T.  Royn(yii(a). 

The  mortgagor,  Jackson,  did  not  appear. 


Arffumetu.  Mr.  Rosch  for  the  plaintiffs. — The  defendants,  in  their 
answer,  do  not  say  that  if  applied  to  they  would  have 
paid  the  amount  of  the  mortgage  debt  and  interest ;  so 
that  their  disclaimer  amounts  to  nothing.  The  rule  is, 
that,  if  they  are  necessary  parties,  a  decree  will  be  taken 
against  them,  and  they  will  not  be  entitled  to  costs :  Per- 
kin  V.  Stafford  (b) J  Origg  v.  Sturgis{c).  A  previous  appli- 
cation is  not  necessary  to  relieve  the  mortgagee  from  the 
costs  of  a  disclaiming  defendant:  CoUins  v.  Shirley  (d).  In 
the  case  of  Ohrly  v.  Jenkins  (e),  it  was  held,  that  a  second 
mortgagee  was  not  entitled  to  his  costs  in  a  suit  by  the 
first  mortgagee  to  foreclose. — The  following  cases  were  also 
cited:  Gabriel  v.  8turgis(f)y  Oibson  v.  Nichol(g),  Bw- 
chaman  v.  Qreenway  (h). 

Judgment       The  ViCB-ChANCELLOK: — 

I  think  this  is  a  very  important  question — to  be  disposed 
of,  in  my  opinion,  upon  principles  which  none  of  the  autho- 
rities that  have  been  cited  touch.     The  ground  insisted  on 


(a)  2  Y.  &  C.  C.  C.  376. 

(b)  10  Sim.  562. 

(c)  5  Hare,  93. 

(d)  1  Rubs.  &  My.  638. 


(e)  17  L.  J.,  Chanc,  22. 
(/)  6  Hare,  100. 
(j)  9  Beav.  403. 
(A)  11  Beav.  68. 


CASES  IN  CHANCERY. 


99 


by  the  defendants  as  entitliDg  them  to  their  costs  is,  that, 

if  they  had  been  applied  to  before  the  filing  of  the  bill, 

they  would  have  rendered  it  unnecessary  to  the  plaintiffs 

to  bring  them  before  the  Court     Their  answer,   which 

is  distinct  on  this  point,  says  this:  That  no  application 

was  ever  made  to  these  defendants  by  or  on  behalf  of  the 

said  plaintiffs,  prior  to  the  institution  of  this  suit,  respect^* 

ing  the  matters  in  question  in  this  suit;  and  that,  if  the  said 

plaintiffs  had  so  applied  to  these  defendants,  they  would 

have  released  and  disclaimed  all  right  and  interest  to  and 

in  the  said  mortgaged  lands  and  hereditaments,  and  every 

part  and  parcel  thereof. 

Now  these  plaintiffs,  in  the  bill,  made  it  a  part  of  their 
case,  by  distinct  averment,  that  they  have  applied  to  the 
defendants  and  requested  them  to  pay  to  the  plaintiffs  the 
said  sum  of  12,000^  debt,  interest,  and  costs,  but  that 
the  defendants  have  refused  so  to  do;  and  they  have  gone 
on  to  frame  interrogatories  following  up  this  charge.  It 
is  true  that  these  are  the  ordinary  words  employed  in  a 
bill  for  a  foreclosure,  but  they  are  words  introduced  for 
a  very  wise  purpose,  and  not  merely  as  a  matter  of  form. 
At  law,  indeed,  if  a  plaintiff  issues  a  writ  for  a  legal  de- 
mand, he  may  recover  both  debt  and  costs,  without  aver- 
ring that  he  has  made  any  application  to  the  defendant, 
because  none  is  necessary  at  law.  But  an  entirely  differ- 
ent rule  I  am  glad  to  say  prevails  in  a  Court  of  equity. 
In  this  Court,  the  wisdom  of  pleaders,  sanctioned  by  the 
custom  of  the  Court,  adopted  such  a  charge,  but  not  as  a 
senseless  and  useless  form.  The  old  form  went  further,  upon 
the  ground  that  it  was  not  sufficient  to  allege  merely  that 
the  plaintiff  had  made  an  application  to  the  defendant; 
because  it  is  perfectly  possible  to  make  an  application  for 
the  express  purpose  of  inviting  a  refusal :  the  old  form, 
therefore,  went  to  the  extent  of  averring  that  the  plaintiff 
had  frequently  and  in  a  friendly  manner  applied  to  the 
defendant,  and  that  the  defendant  had  refused  &c. 

h2 
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Judgment, 


This  is  a  substantial  allegation  introduced  for  the  pur- 
pose of  guiding  the  Court  in  disposing  of  the  question  of 
costs,  which  are,  in  every  case,  within  the  discretion  and 
under  the  control  of  the  Court  I  have  entered  into  this 
question  more  in  detail  than  perhaps  I  otherwise  should 
have  don^,  because  I  think  it  is  of  the  highest  importance 
that  the  rule  on  which  I  intend  to  act  should  be  distinctly 
understood.  Now  Mr.  Roach  has  in  this  bill  very  properly 
introduced  this  allegation;  but  the  infirmity  of  the  case  is, 
that  there  is  nothing  in  the  conduct  of  his  client  upon 
which  it  can  rest. 

My  opinion  is,  that  if  a  man  is  ready  and  willing  to 
comply  with  every  just  demand  that  can  be  made  upon 
him,  it  is  of  the  essence  of  justice  that  he  shall  not,  with- 
out previous  application  or  request,  which  might  give  him 
an  opportunity  of  submitting  to  the  plaintiff's  demand,  be 
dragged  into  a  Chancery  suit  without  notice,  and  put  to 
considerable  expense  without  the  commission  of  any  fault 
on  his  part 

It  is  said,  the  charge  in  the  bill  is  that  the  plaintiffs  ap- 
plied for  payment  of  the  mortgage  money,  and  that  the 
defendants  do  not  aver  in  their  answer  that  they  would 
have  paid  it.  True,  but  they  do  aver  this,  that  they 
would  have  disclaimed  and  released.  They  might  have 
released,  and  so  have  made  it  unnecessary  for  the  plaintiffs 
to  bring  them  here;  and  I  think  it  was  the  duty  of  the 
plaintiffs  to  have  inquired  whether  the  defendants  were 
willing  to  submit  to  the  demand  or  not,  before  filing  their 
bill.  I  decide  this  case,  therefore,  on  a  principle  which 
none  of  the  authorities  cited  by  Mr.  Rdsch  seem  to  me  to 
touch;  those  cases  merely  go  to  shew  the  terms  upon 
which  the  Court  wiU  deal  with  a  disclaiming  defendant, 
and  do  not  turn  at  all  upon  averment  or  conduct.  I  shall 
make  the  order  absolute  upon  the  defendants'  answer,  they 
undertaking  to  execute  a  release,  and  the  plaintiffs  under- 
taking to  pay  their  costs. 
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1862. 

MORGAN  V.  HOLFORD.  ii^'i^^*'<fc 

rr  ^  18M. ' 

1  HIS  was  a  special  case,  for  the  purpose  of  taking  the  A  vendor  and 

opinion  of  a  Court  of  equity,  whether  Major  Holford,  at  fng'in  treaty 

the  date  of  his  will,  in  1837,  had  acquired  a  deviseable  in-  Jj^^^^f^* 

terest  in  the  Tallylyn  and  Cathedine  estates,  in  the  county  estate,  the  ven- 

of  Brecon,  for  the  purchase  of  which  negotiations  had  then  hit  ■oUcitor, 

for  some  time  past  been  going  on  between  him  and  a  gen-  Jl^Sfger  had* 

tleman  named  Crespigny,  the  tenant  for  life,  acting  on  be-  ^^j^^g^,^ 

half  of  himself  and  his  son,  the  tenant  in  fee  in  remain-  for  60,ooo^, 

der.    The  negotiation  commenced  in  the  autumn  of  1836,  ^  to^Mttiean 

and  extended  over  a  period  of  several  months,  upon  the  ^[J^J^*fo^ 

basis  that  the  Major  should  give,  and  Mr.  Crespigny  accept  t*»«™  ^^Ig. 

for  the  estate,  a  sum  of  60,0002.,  including  timber.    The  had  given  to 

\nurchase  was  formally  completed  on  the  4th  and  5th  of  awpyof thia 

ipril,  and  the  llth  and  12th  May,  1837,  by  the  payment  I;^***;"'*^*^ 

\  oN^e  price  and  the  execution  of  the  conveyances.    In  the  randum.  The 

meantime.  Major  Holford,  upon  the  9th  of  January,  1837,  teqaently  .wrote 

made  his  will,  of  a  prior  date,  by  which  he  devised  the  t^iJ^orSuiJ- 

estates  in  question  to  trustees,  upon  trust,  in  the  first  »»» y^®"  ^^  , 

>  *  ,  would  forward 

place,  to  complete  the  purchase;  with  a  further  trust,  out  to  him  the  draft 
of  the  rents  and  profits  of  the  estate,  to  pay  a  jointure  of  ment^iXtiTe  to 
20001  per  annum  to  his  widow;  to  raise  thereout  a  sum  ^^'""jJXd* 
of  lOjOOOZ.  as  a  provision  for  younger  children;  and  then  with  the  vendor 
to  hold  the  same  in  trust  for  his  eldest  son,  in  fee,  to  whom  that  county, 
also  he  bequeathed  the  residue  of  his  personal  estate.  ^"tion*o?5ir" 
Major  Holford  himself  lived  to  complete  the  purchase,  and  confeyancesthe 

purchaser  made 

died  the  4th  of  August,  1846;  and  his  will,  which  was  never  his  will,  by 
re-published,  was  duly  proved  in  the  following  November.  ^  '^^  subject^ 
The  jointure  to  the  widow  was  regularly  paid  for  several  ^^^'^V^* 

tees  upon  cer- 
tain trusts: — 
SeLL,  that,  at  the  date  of  his  will,  the  purchaser  had  a  deviseable  interest  in  the  estate. 

A  letter,  signed  by  the  purchaser,  not  containing  the  terms  of  the  contract,  but,  on  a  fidr  view  of 
the  eridence,  referring  (though  not  in  terms^  to  a  memorandum  containing  them : — Hdd^  sufficient 
within  the  Statute  of  Frauds. 

SemNA,  a  purchaser  who  has  made  but  not  signed  a  contract,  the  terms  of  which  are  proved,  and 
4^idi  is  signed  by  the  vendor,  has  a  deviseable  interest  in  the  subject  matter. 
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years,  pursuant  to  the  trusts  of  the  will;  but,  on  a  change 
taking  place  in  the  trustees,  doubts  were  for  the  first  time 
suggested,  whether,  at  the  time  of  the  execution  of  his  will, 
Major  Holford  was  in  possession  of  a  devisable  interest  in 
the  two  estates;  and  a  special  case  was  filed,  in  order  to 
raise  this  question  for  the  decision  of  a  Court  of  equity. 
The  case  presented  three  questions  for  the  adjudication 
of  the  Court — 

Istly.  Whether  the  equitable  estate  or  interest  in  the 
Tallylyn  and  Cathedine  estates  passed  by  the  will  of  Ma- 
jor Holford  to  the  trustees,  upon  the  trusts  of  the  said  will. 

2ndly.  If  such  estate  or  interest  was  not  effectually  de- 
vised by  the  said  will,  whether  the  heir-at-law  was  not 
bound  to  elect. 

Srdly.  If  such  estate  or  interest  was  effectually  devised, 
whether  the  estates  ought  not  to  be  exonerated,  by  and 
out  of  the  personal  estate  of  Major  Holford,  from  a  mort- 
gage debt  of  ll,000i.  with  which  they  were  charged. 

It  was  admitted  at  the  bar,  that,  if  the  Court  should  be 
of  opinion  that  the  estates  were  well  devised,  judgment 
must  be  given  affirmatively  upon  the  third  question.  The 
decision  of  the  second  question  would  in  such  event  be- 
come immaterial. 

The  case  set  forth  a  voluminous  correspondence  between 
the  vendor  and  purchaser,  and  their  solicitors,  commenc- 
ing with  a  letter  dated  the  27th  of  August,  1 837,  in  which 
Mr.  Crespigny  inquired  of  Major  Holford  if  he  were  will- 
ing to  proceed  upon  the  footing  that  the  price  should  be 
estimated  at  twenty-eight  or  thirty  years  purchase;  which, 
in  a  subsequent  letter  on  the  4th  of  October,  1836;  he  ex- 
plained to  mean  the  sum  of  56,000t  exclusive  of,  or  60,000 
iiidusive  of,  the  timber,  subject  to  certain  conditions  about 
leases,  which  he  had  agreed  to  grant  to  tenants  on  the 
estate.     Mr.  Crespigny 's  expression  was,  that  he  would 
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adhere  to  the  standard  of  twentj-eight  years  purchase 
without  timber,  or  60,00(M.  including  timber,  subject  to 
certain  conditions  which  had  been  discussed  between  them; 
observing,  "  that  if  this  exceeds  the  extent  to  which  you 
are  disposed  to  go,  I  am  sorry  to  say  our  negotiation  must 
cease.''     A  great  number  of  letters  passed  between  the 
parties,  both  before,  between,  and  after  the  letters  of  the 
11th  of  October  and  the  29th  of  November,  upon  the  subject 
of  the  purchase;  but  as  the  Court  was  of  opinion  that  they 
contained  nothing  to  qualify  the  effect  of  those  two  docu- 
ments, the  remainder  of  the  correspondence  becomes  im- 
material 

Upon  the  11th  of  October,  1836,  Mr.  Crespigny  address- 
ed to  Mr.  Clarke, his  solicitor,  the  following  letter: — 

'*  My  friend.  Major  Holford,  has  agreed  to  purchase  our 
estate  in  this  county  for  60,0002.,  including  timber,  on  our 
producing  a  sufficient  title,  it  being  understood  that  some 
small  things,  purchased  subsequently  to  the  main  purchase 
have  (a)  a  good  holding  title  but  not  an  unobjectionable 
one,  will  be  no  bar  to  the  purchase.  The  expense  of  the 
title  and  conveyance  will  be  paid  by  the  purchaser  as  usual 
I  will  assign  to  the  Major  the  written  agreements  unex- 
pired, as  follows: 

"  About  eight  acres  in  Cathedine,  from  Lewis  Parry — 
rent,  132.  for  six  years. 

"  Four  from  Mr.  Arthur — ^rent,  61  5$,  for  twenty  years ; 
and  a  farm  at  Langorse — ^rent,  6Z.  for  six  years. 

"  The  Major  to  retain  17,0002.  during  the  life  of  my  mo- 
ther, Lady  Eeane,  at  3i  per  cent  interest,  to  be  paid  half- 
yearly,  in  order  to  meet  her  jointure,  charged  on  the  estate, 
of  6002.  a  year.  Will  you  have  the  goodness  to  settle  an 
agreement  on  the  basis  of  the  above  for  us  to  sign. 


HOLFORO. 
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(a)  Sie,  in  orig. 
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["  I  shall  be  in  town  on  Friday  morning,  aild  will  have 
the  pleasure  of  calling  on  you. 

"  Postscript — I  have  shewn  this  to  the  Major,  and  given 
him  a  copy  not  signed  as  a  memorandum.] 

"  Yours  fee, 

"  C.  J.  Cbbspigny." 

The  memorandum  deposited  with  Major  Holford  was 
couched  in  the  same  terms  as  the  above,  excluding  the 
passage  in  bracketa  Subsequent  letters  passed,  in  which 
the  vendor,  referring  to  the  question  of  leases,  observed 
that  he  had  no  wish  the  Major  should  consider  himself 
bound ;  and  that  if  he  objected  to  the  leases  there  was  an 
end  of  the  matter,  and  begged  to  be  informed,  that  he 
might  coimtermand  the  deed,  as  he  would  not  think  of 
holding  him  to  any  engagement." 

On  the  29th  of  November,  1 836,  Major  Holford  addressed 
to  Mr.  Clarke,  the  vendor's  solicitor,  the  following  letter: 

"  I  beg  to  know,  by  return  of  post,  when  you  will  for- 
ward the  agreement  to  be  entered  into  with  Mr.  Crespigny 
relative  to  the  purchase  I  have  concluded  with  him  for  his 
estate  in  this  county.  Mr.  Crespigny,  on  his  return  to 
Cathedine  a  fortnight  since,  gave  me  to  understand  that 
you  would  dispatch  it  in  the  course  of  a  fortnight;  and  as 
this  period  has  elapsed,  I  cannot  comprehend  the  cause  of 
delay,  and  I  hope  you  will  expedite  the  business. 

"  Yours  &a, 

"  GrWYNNB  HOLPORD." 


Upon  the  16th  of  December,  the  draft  was  finally  set- 
tled ;  and  upon  the  same  day  Major  Holford  was  informed 
that  the  intended  agreement  had  been  forwarded  to  his 
solicitors,  Messrs.  Jones  &  Powell.  The  agreement  was 
itself  sent  by  them  to  the  Major.    On  the  29th,  Messrs. 
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Jones  &  Powell  wrote  to  Mr.  Clarke,  requesting  to  be  fur- 
nished with  the  abstracts  laid  before  Mr.  Eer,  and  his 
opinion  thereon.  Mr.  Clarke,  in  reply,  on  the  5th  of  Jan- 
uary, 1 837,  wrote  to  Messrs.  Jones  &  Powell,  refusing  to 
send  the  abstracts  until  the  Major  should  have  executed 
the  agreement  Mr.  Clarke's  letter  concluded  as  follows: 
**  I  beg  to  hear  from  you  whether  your  cUent  is  disposed 
to  accede  to  the  terms  proposed,  and  this  with  as  little 
delay  as  possible,  as  I  understand  Mr.  Crespigny  has  other 
and  more  advantageous  offers  for  the  estate,  to  which  he 
is  not  able  to  give  any  answer  till  Major  Holford  has  de- 
termined to  put  an  end  to  the  present  treaty." 

Upon  the  9th  of  January,  18S7,  Major  Holford  executed 
his  will  as  above  given. 

Some  additional  correspondence  passed,  in  the  course  of 
which  the  vendor  wrote  to  the  solicitors  of  the  purchaser, 
complaining  of  the  delay,  and  adding,  that,  unless  the  agree- 
ment was  concluded  within  ten  days,  he  should  consider 
the  treaty  at  an  end,  and  himself  at  liberty  to  dispose  of 
the  estate  in  another  quarter.  Within  the  time  specified 
the  agreement  was  signed  by  Major  Holford,  and  the  deeds 
executed  on  the  4th  and  5th  of  April,  and  the  11th  and 
12th  of  May  following.  The  correspondence  contained  no 
proposal  by  either  party  to  alter  the  price  agreed  to  be 
given  for  the  estate  by  the  Major,  as  disclosed  in  the  ven- 
dor s  letter  and  memorandum  of  the  1 1th  of  October,  1836. 

Subsequently  to  the  completion  of  the  purchase.  Major 
Holford  mortgaged  the  estate  for  the  sum  of  11,0002.,  to 
which  the  third  question  submitted  bears  reference. 


1662. 
Morgan 

V. 

HOLPORO. 

SkUemaU, 


Mr.  Molina  and  Mr.  Lake  Russell  for  the  widow. — It  is 
clear  upon  the  correspondence,  that,  prior  to  the  date  of 
the  will,  a  contract  existed  between  the  parties,  upon 
which  either  might  have  maintained  a  suit  for  specific  per- 
formance in  this  Court    In  order  to  form  a  contract  by 


ArgummU. 
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letter,  nothing  more  is  necessary  than  that  the  amount 
and  nature  of  the  consideration  to  be  paid  on  the  one 
side  and  received  on  the  other  should  be  ascertained,  to- 
gether with  a  reasonable  description  of  the  subject  matter: 
Kennedy  v.  Lee  (a).  Here  the  vendor,  in  his  letter  of  the 
lith  of  October,  writes  to  his  solicitor,  "  that  Major  Hol- 
ford  has  agreed  to  purchase  our  estate  in  this  county  for 
60,000^.;"  and  the  purchaser,  by  his  letter  of  the  29th  of 
November,  speaks  of  "  the  purchase  which  he  has  con- 
cluded with  him  (the  vendor)  for  his  estate  in  this  coun- 
ty/' These  letters  disclose  a  concluded  agreement,  though 
not  yet  reduced  to  technical  language. 

If,  then,  Major  Holford,  at  or  before  the  date  of  his 
will,  had  entered  into  a  contract  binding  on  himself  and 
the  vendor,  he  had  acquired  an  equitable  interest  in  the 
estates,  which  would  have  passed  by  words  of  general  de- 
vise, irrespectively  of  any  particular  intention  expressed 
in  the  will;  and  the  estates,  therefore,  are  well  devised: 
Broome  v.  Monck(b). 

It  is  no  objection  that  the  parties  contemplated  the  pre- 
paration of  a  more  formal  instrument :  Fowle  y.Freefnan(c) ; 
because  it  is  perfectly  well  settled,  that  a  contract,  such  as 
this  Court  will  enforce,  may  exist,  though  the  parties  have 
not  finally  agreed  upon  the  mode  by  which  it  shall  be 
carried  into  effect:  Oibbins  v.  The  North  Eastern  Metropo- 
litan Asylum  District{d),  In  every  case  a  contract  of  this 
description  is  subject  to  the  obligation  which  the  law 
throws  upon  the  vendor  of  making  a  good  title  to  the  pro- 
perty the  subject  of  the  intended  sale:  Ogilvie  v.  Fol- 
jamhe  (e) ;  and  a  binding  contract  may  ultimately  be  dis- 
charged upon  the  question  of  title:  Broome  v.  Monck(/), 


(a)3Mer.441. 

(b)  10  Ves.  697—605. 

(c)  9  Ves.  351;  Sugd.  Vend.  & 
Piirch.  Vol.  1,  p.  1 24, 11th  edit. 


(d)  llBeav.l— 3. 

(e)  3  Mer.  53. 
(/)  10  Ves.  606. 
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But  in  order  to  invest  one  of  two  contracting  parties 
with  a  right  to  sue  for  specific  performance  in  this  Court, 
or,  what  is  the  same  thing,  to  invest  him  with  a  devisable 
interest  in  the  subject-matter  of  the  contract,  it  is  enough 
that  the  other  party  should  be  under  a  binding  obligation 
to  perform  the  contract:  Fowle  v.  Free7nan(a\  Owen  v. 
Thomcta  (b).  In  this  case,  therefore,  it  is  sufficient  if  the 
vendor  was  bound;  because  this  Court  will  not  refuse  a 
specific  performance  upon  the  ground  that  there  is  no 
agreement  signed  by  the  party  seeking  such  performance: 
Western  v.  Russell  (c).  It  is  clear,  that,  if  the  vendor  was 
bound  by  the  contract.  Major  Holford's  interest  in  the 
estate  was  devisable  at  the  date  of  his  will 

Again,  if  the  vendor  might  have  been  decreed  specifi- 
cally to  perform  the  agreement,  that  is,  to  accept  for  the 
estate  the  price  specified  in  his  letter  of  the  1 1th  of  Oc- 
tober, then^  whether  the  purchaser's  interest  therein  at 
the  date  of  his  will  was  devisable  or  not,  the  estate  must 
be  held  subject  to  the  trusts  created  by  that  instrument 
Major  Holford  dedicated  the  whole  of  his  personal  pro- 
perty to  the  completion  of  the  purchase.  The  language  of 
the  bequest  was,  "  To  my  trustees,  in  trust,  in  the  first 
place,  to  complete  the  purchase  of  the  said  estates."  Here 
was  clearly  an  executory  trust,  which  the  trustees  were 
bound  to  carry  into  efiect;  and  if  Major  Holford  had  died 
the  day  after  executing  his  will  his  devisees  might  have 
compeUed  the  executors  to  provide  funds  necessary  for 
effecting  the  purchase.  The  trustees  would  not,  it  is  con- 
ceded, have  been  compelled  to  accept  a  bad  title;  or  per- 
haps, if  the  vendor  had  not  been  bound  to  sell  that  estate, 
to  purchase  another.  In  such  a  case,  the  thing  becoming 
impossible,  the  trust  might  possibly  fail     The  real  ques- 
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(c)  3  V.  &  R  187;  and  Sugd. 


Vend.  &  Purch.  Vol.  2,  p.  119, 
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tion  then  in  this  case  is,  whether  the  correspondence  fur- 
nishes sufficient  evidence  of  a  contract  binding  upon  the 
vendor  within  the  provisions  of  the  4th  section  of  the 
Statute  of  Frauds;  because,  if  that  fact  be  once  establish- 
ed, the  estates  must  be  held  subject  to  the  trusts  of  Major 
Holford's  will. 

The  Statute  of  Frauds  requires  three  things  in  every 
contract  to  be  definitely  settled  and  expressed  in  writing, 
viz.  the  parties  contracting,  the  consideration  to  be  paid, 
and  the  subject-matter  of  the  contract  In  this  case  the 
exigency  of  the  statute  is  fiiUy  satisfied  by  the  letter  of 
the  11th  of  October.  There  the  parties  are  Mr.  Crespigny 
the  writer,  and  Major  Holford,  the  consideration  60,000{., 
and  the  subject-matter  "  our  estate  in  this  county."  It 
is  difficult  to  conceive  a  correspondence  upon  which  any 
contract  has  ever  been  founded  that  more  completely  fulfils 
every  condition  imposed  by  the  Statute  of  Frauds.  It  will 
be  argued  that  this  document  was  a  private  letter  address- 
ed by  the  writer  to  his  solicitor,  and,  therefore,  never  in- 
tended for  publication;  but  the  same  circumstance  existed 
in  the  case  of  Owen  v.  Thomas  (a),  where  the  letter  written 
by  the  direction  of  the  vendor  to  his  solicitor  formed  the 
only  evidence  upon  which  the  Court  founded  a  decree  for 
specific  performance  in  favour  of  the  purchaser.  It  may 
be  perfectly  true  that  this  letter  was  not  supposed  or  in- 
tended to  bind  the  writer;  but  that  circumstance  also  is 
immaterial,  if  in  law  it  amounts  to  a  binding  contract: 
Kennedy  v.  Lee  (6).  It  has  been  already  shewn,  that  the 
fact  of  the  purchaser  not  having  signed  the  contract,  ad- 
mitting for  a  moment  such  to  be  the  case  here,  or  not  hav- 
ing designed  that  the  agreement  entered  into  should  be 
final,  does  not  relieve  the  party  who  has  signed  from  the 
obligation  of  performing  his  contract;  and  numerous  de- 


(a)  3  My.  &  K.  353. 


{b)  3  Mer.  441. 
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crees  for  specific  performance  have  been  founded  upon  cor- 
respondence, in  which  one  party  only  has  signed,  and  where 
the  letters  were  never  conceived  at  the  time  to  be  a  com- 
plete final  agreement:  Fowle  v.  Freeman  (a).  Upon  these 
grounds,  it  is  submitted,  first,  that  both  the  parties,  or,  at 
all  events,  the  vendor,  were  or  was  bound  within  the  pro- 
visions of  the  Statute  of  Frauds;  and  secondly,  that,  in 
either  case,  the  purchaser  might  have  maintained  a  bill  for 
a  specific  performance  of  the  agreement,  and  that,  conse* 
quently,  the  equitable  estate  passed  under  the  devise. 

If  this  proposition  can  be  successfully  maintained,  it 
follows,  as  of  course,  that  the  testator's  personal  estate  is 
applicable,  in  exoneration  of  the  realty,  to  the  payment  of 
the  mortgage  debt  of  11,0002. 


1852. 


Argument. 


Mr.  JEImdy  for  the  younger  children  entitled  under  the 
wilL — ^That  the  vendor,  by  the  letter  of  the  11th  of  Octo- 
ber, entered  into  a  binding  contract  is  beyond  question; 
because  that  letter  contains  every  ingredient  required  by 
the  Statute  of  Frauds.  It  is  assumed,  therefore,  that  Mr. 
Crespigny  was  bound. 

Then  comes  the  question,  whether  the  purchaser's  let- 
ter of  the  2 Jth  of  November  does  not  furnish  evidence  of 
a  contract  in  writing  within  the  provisions  of  the  statute, 
and  sufiicient  to  bind  the  writer  to  the  contract.  First,  the 
letter  was  in  writing,  and  it  was  signed  by  the  purchaser; 
so  far,  therefore,  no  objection  arises  upon  the  statute. 

But  then  it  will  be  said,  that  the  document  does  not 
either  contain  the  terms  of  the  contract,  or  refer  expressly 
to  some  document  containing  those  terms — and  is  there- 
fore defective; — ^but  it  is  well  settled  that  a  signed  letter, 
which  does  not  contain  the  terms,  but  refers  to  another 
document  in  which  they  appear,  removes  any  objection 
arising  from  the  statute. 


(a)  9  Ves  381 
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Here  Major  Holford  refers  to  the  agreement  to  purchase, 
that  id,  to  the  vendor's  letter  and  memorandum  of  the  1  Uh 
of  October,  in  which  the  terms  are  contained,  and  upon 
which  a  more  formal  instrument  was  then  being  prepared. 

If  this  view  be  correct,  the  question  is  concluded,  be- 
cause then  there  exists  a  signed  letter  without  terms,  re- 
ferring for  those  terms  to  another  document.  If,  how- 
ever, the  Court  should  be  of  opinion  that  the  purchaser  s 
letter  of  the  29th  of  November  does  not,  upon  the  face  of 
it,  sufficiently  refer  to  the  memorandum,  it  is  submitted 
that  parol  evidence  is  still  admissible  to  connect  that 
letter  with  the  memorandum  then  in  his  hands.  A  letter 
which  does  not  state  the  terms  of  the  agreement  may  not 
alone  be  sufficient  under  the 'Statute;  but,  connected  with 
something  that  does,  and  the  letter  being  signed,  then 
there  exists  a  written  memorandum  of  the  terms  of  the 
contract  signed  hj  the  purchaser:  Saunderson  v.  Jack- 
son (a).  If,  therefore,  any  uncertainty  existed,  it  might 
be  explained  by  parol  evidence:  Otuen  v.  Thomas (b). 

The  result,  therefore,  is  that  if  the  reference  by  the  let- 
ter of  the  29th  of  November  to  the  memorandum  is  suffi- 
cient on  the  face  of  it.  Major  Holford  is  bound;  if  other- 
wise, the  letter  and  memorandum  may  be  connected  by 
parol  evidence.  In  either  view  the  purchaser  was  bound. 
It  has  been  assumed  that  the  vendor  was  also  bound. 
Either  party,  therefore,  might  have  enforced  the  contract; 
and  the  estates  are  well  devised. 


Mr.  Olasse  appeared  for  the  trustees. 

Mr.  J.  Bailey  and  Mr.  Oreene  for  the  heir-at-law. — 
There  is  nothing  in  the  correspondence  prior  to  the  date 
of  the  will  that  discloses  evidence  of  a  concluded  contract. 
On  the  contrary,  when  the  purchaser  applies  for  the  ab- 
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stracts,  to  which  a  purchaser  is  entitled  as  of  right,  they 
were  refused  to  him,  and  he  acquiesced  in  that  refusal. 
All  that  had  been  done  up  to  that  time,  was  to  agree  upon 
the  basis  for  a  treaty  intended  to  bind  neither. 

The  authorities  that  have  been  cited  have  no  application 
to  this  case,  because  they  all  were  cases  where  there  was  an 
actual  concluded  agreement.  In  Oibbins  v.  The  North  East- 
ern Metropolitan  Asylum  District  (a),  there  was  a  distinct 
offer  and  acceptance;  and  the  only  question  was,  whether 
the  instrument  prtiposed  was  proper  for  carrying  the  con- 
tract into  effect. 

In  Kennedy  y.  Lee  (b)  there  was  a  binding  contract ;  and 
the  only  effect  of  that  decision  is  to  shew,  that,  under  such 
circumstances,  what  the  parties  thought  is  immaterial. 
In  Fowle  v.  Freeman  (c),  there  existed  a  complete  agree- 
ment, upon  which  the  judgment  in  the  suit  proceeded. 
These  cases,  therefore,  are  no  authorities  that  can  govern 
this,  where  the  foundation  of  the  question  that  arises  is 
whether  there  existed,  de  facto,  any  binding  agreement  at 
all.  But  whether  the  vendor  had  entered  into  a  binding 
contract  or  not,  it  is  quite  clear  that  Major  Holford  had 
signed  no  agreement  sufficient  to  bind  him  within  the  pro- 
visions of  the  Statute  of  Frauds.  The  exigency  of  the 
statute  requires  that  the  document  shall  be  signed  by  the 
party  sought  to  be  charged,  and  shall  contain  the  terms 
of  the  agreement,  or  a  reference  to  some  other  instrument 
in  writing  that  contains  them. 

Now,  the  letter  of  the  29th  of  November  referred  only 
to  the  purchase,  which  was  a  fact  and  not  a  document, 
and  contained  in  it  no  reference  whatever  to  terms.  It  is 
clear,  that,  if  the  case  rested  here  the  agreement  cannot  be 
supported  as  sufficient  within  the  statute,  because  it  is 
essential  that  the  terms  of  the  agreement  should  be  in 
writing,  either  upon  the  instrument  or  contained  in  some 
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other  writing,  which  is  referred  to  in  the  signed  docu- 
ment: Clinan  v.  Gooke(a)y  DdbeU  v.  Hutchinson  (p).  But 
the  letter  of  the  29th  of  November  contains  neither  the 
terms  of  the  agreement  nor  reference  to  another  document 
containing  them. 

Then,  it  is  said,  that  the  purchaser's  letter  maj  be  con- 
nected by  parol  evidence  with  the  memorandum  placed  in 
his  hands  by  the  vendor,  and  that  when  so  connected  it 
amounts  to  a  perfect  contract.  But  to  make  such  evidence 
admissible,  there  must  be  a  distinct  reference  to  the  thing 
sought  to  be  coupled  with  the  document,  or  parol  evidence 
is  inadmissible:  BoydeU  v.  Drummond(c),  Ooss  v.  Lord 
Nugent  (d).   Assuming  therefore  that  Major  Ilolford  could 
not  be  decreed  specifically  to  perform  the  agreement,  it 
remains  to  be  considered  whether  he  had  acquired  such 
an  interest  in  the  estates  as  was  devisable  at  the  date  of 
his  will  It  is  submitted,  that,  in  order  to  create  an  estate 
devisable  in  equity,  it  is  necessary  that  at  the  date  of  his 
will  the  purchaser  should  be  bound,  because  otherwise  his 
interest  is  no  other  than  a  mere  option,  which  cannot  pass 
by  a  devise,  but  is  a  right  personal  to  himself     In  order 
that  such  interest  should  pass  to  the  heir — that  is,  should 
be  devisable,  the  party  contracting  must  himself  be  bound: 
Buckjnaster  v.  Harrop(e);  if  not,  his  interest  is  analogous 
to  the  right  of  pre-emption,  which  does  not  pass  by  devise : 
Earl  of  Radnor  Y,  ShaJio{f).     But  trace  out  the  conse- 
quences of  the  opposite  doctrine,  and  suppose,  for  argu- 
ment's sake,  that  a  purchaser,  who  was  not  bound,  had  ne- 
vertheless acquired  such  an  interest  as  would  pass  to  the 
devisees  under  his  will,  if  the  devisees  are  infants,  the 
vendor  must  wait  twenty-one  years  before  they  can  elect. 
Again,  suppose  the  devise  is  in  strict  settlement,  or  in 


(a)  1  Sch.  &  Lef.  22. 
(6)  3  Ad.  &  E.  366. 
(c)  6  B.  &  Ad.  68. 
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trust  for  sale  to  pay  creditors,  there  is  then  no  one  person 
so  representing  the  estate  as  to  have  the  right  to  elect.  It 
is  impossible  to  over-estimate  the  difficulties  that  rise  up 
in  the  way  of  this  doctrine;  whereas,  on  the  other  hand, 
the  contrary  view  is  consonant  with  all  the  well-establish- 
ed principles  of  this  Court.  Again,  if  any  estate  passed  in 
equity  to  the  purchaser,  it  must  have  passed  from  the 
vendor;  and,  supposing  him  to  have  made  his  will  and 
died  subsequently,  the  agreement  would  amount  (under 
the  old  law)  to  a  revocation  of  the  will  quoad  this  estate. 
If,  therefore,  it  appear  on  the  authorities,  that,  unless  both 
parties  are  bound,  the  will  is  not  revoked,  it  follows  that 
no  estate  passed  from  the  vendor  or  was  acquired  by  the 
purchaser.  The  rule  of  law  is,  that,  if  at  the  testator's 
death  the  contract  was  such  that  the  testator  might  have 
enforced  it  against  the  purchaser,  or  the  purchaser  against 
the  testator,  it  woidd  amount  to  a  revocation  of  the  will: 
BenneU  v.  Lord  TankerviUe  (a),  TMoU  v.  Vaiules  (6).  It 
follows,  therefore,  that  to  create  a  devisable  interest  both 
parties  must  be  bound  by  the  contract 

Then  it  is  said  the  will  itself  is  enough  under  the  sta- 
tute ;  but  a  will  contains  no  terms  of  the  contract,  and  does 
dot  operate  till  after  death,  whereas  the  title  of  the  heir 
arises  eo  instante  with  the  death.  In  this  case,  it  is  to 
be  borne  in  mind  that  it  is  Major  Holford  who  must  be 
bound,  to  avoid  the  objection  arising  on  the  statute,  be* 
cause  it  is  his  estate  that  is  sought  to  be  charged. 
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The  Vicb-Chamcjbllob. — ^There  is  no  reply,  Mr.  Russell; 
but  I  shall  be  happy  to  hear  any  observation  you  may 
\    wish  to  make. 

Mr.  Z.  RussdL — It  is  contended  that  Major  Holford  was 
not  bound  under  the  statute;  but  his  will,  though  an  am- 
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bulatory  instrument,  is  sufficient  tb  remove  that  objec- 
tion. In  Martin  v.  Mitchell  (a)  the  act  was  the  filing  of  a 
bill.  That  it  is  not  necessary  it  should  be  communicate 
to  the  other  side,  appears  from  the  case  of  Fovde  v.  Free- 
man (6). 


Judgment.     The  Vice-Chakcbllob  : — 

The  argument  in  this  case  proceeded  mainly  on  the 
question,  whether,  on  the  evidence  (principally  document- 
ary) of  what  took  place  before  the  date  of  the  will  of  Ma- 
jor Holford,  there  was  a  valid  contract  made  by  him  for 
the  purchase  of  the  Tallylyn  and  Cathedine  estates.  As 
the  contract  was  completed  soon  after  the  date  of  the  will) 
and  in  the  lifetime  of  Major  Holford,  the  case  is  relieved 
from  the  difficulties  which  perplexed  the  Court  in  the  case 
of  Broome  v.  Monde;  and  the  present  case  need  only  be 
considered  in  reference  to  the  correspondence  and  acts  of 
the  contracting  parties  antecedent  to  the  date  of  the  will. 
For  the  heir-at-law  it  has  been  contended,  that,  on  the 
true  construction  of  the  acts  of  the  parties  antecedent  to 
the  will,  and  to  the  execution  (after  the  date  of  the  will) 
of  a  formal  agreement  for  the  purchase  by  the  contracting 
parties,  no  binding  agreement  for  the  purchase  of  the 
estate  had  been  made,  but  only  a  basis  agreed  upon  for 
the  discussion  of  the  terms  on  which  the  treaty  for  a  con- 
tract to  be  executed  was  to  proceed;  and  that  it  was  un- 
derstood between  the  parties,  that,  till  a  formal  agreement 
was  prepared  and  executed,  neither  party  was  to  be  con- 
sidered as  bound.  On  the  part  of  the  devisees  of  Major 
Holford,  it  has  been  contended  that  the  basis  of  the  formal 
agreement  was  an  actual  agreement,  in  general  terms,  that 
Major  Holford  should  purchase  and  the  Messrs.  Crespigny 
sell  to  him  the  estates  for  60,000?. ;  and  that  the  formal 
agreement,  which  was  to  be  prepared,  was  merely  to  settle 


(a)  2  J.  &  W.  426. 
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the  necessary  details  for  carrying  nut  this  contract,  details 
upon  points  relating  to  the  tenancies  on  the  estate,  the 
title,  and  other  matters,  upon  which  the  parties,  by  coming 
to  a  distinct  understanding  by  specific  stipulations,  might, 
on  fair  discussion,  escape  the  danger  of  an  adverse  litiga- 
tion  to  settle  the  various  points  likely  to  arise  in  carrying 
into  effect  a  general  contract  for  the  purchase  of  a  con- 
siderable estate,  the  title  of  which  had  not  been  inves- 
tigated.    In  his  letter  of  the  1 1th  of  October,  the  vendor, 
Mr.  Crespigny,  stated  to  his  solicitor  that  "  Major  Holford 
has  agreed  to  purchase  our  estate  in  this  county  for  60,000^., 
including  the  timber,  on  our  producing  a  sufficient  title, 
Ssc;"  and  in  the  same  letter,  said,  ''I  have  shewn  this  to 
the  Major,  and  given  him  a  copy  not  signed  as  a  memoran- 
dum/' 

This  letter  also  desires  Mr.  Clarke,  the  solicitor,  to  whom 
it  is  addressed,  "  to  settle  an  agreement  on  the  basis  of  the 
above  for  us  to  sign."  It  is  well  settled  on  sound  princi- 
ples, that,  if  the  main  terms  of  an  agreement  for  the  sale 
and  purchase  of  an  estate  be  concluded,  and  these  main 
terms  be  expressed  in  a  writing  signed  by  the  party  sought 
to  be  charged,  it  makes  a  binding  contract,  although  there 
be  an  arrangement  between  the  parties  to  have  a  formal 
contract  prepared  for  their  signature. 

In  the  present  case,  in  none  of  the  many  subsequent 
letters  or  acts  of  the  parties  is  anything  to  be  found  to 
alter  or  vary  the  essence  of  this  agreement,  as  to  the  con- 
tracting parties,  the  estate  which  was  the  subject  of  the 
contract,  or  the  price  to  be  paid.  The  subsequent  discus- 
sions were  entirely  on  minor  points. 

It  was  not  disputed  by  the  counsel  for  the  heir-at-law 
that  this  letter  of  the  11th  of  October  was  evidence  that  a 
basis  for  the  subsequent  treaty  had  been  agreed  upon. 
But  it  being  admitted  that  it  was  evidence  of  an  agree- 
ment as  to  a  basis,  where  the  argument  for  the  heir-at-law 
&iied  on  this  point  was  to  shew  that  this  basis  was  any- 
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thing  short  of  the  general  contract  to  sell  the  estate  for 
60,000i.  to  Major  Holford,  including  the  timber,  producing 
a  sufficient  title. 

There  can,  therefore,  be  no  doubt,  on  this  view  of  the  case, 
that,  on  this  evidence  in  writing,  signed  bj  the  vendor, 
Major  Holford,  before  he  had  signed  any  memorandum  or 
evidence  in  writing  of  the  contract,  might,  on  the  well- 
established  authorities,  have  enforced  the  performance  of 
this  agreement. 

But  then  it  was  contended,  that  this  right  to  enforce 
the  contract,  not  signed  by  himself,  being  a  right  little 
more  than  an  option,  was  not  a  deviseable  interest  As  in 
my  opinion  the  letter  of  Major  Holford,  of  the  29th  of 
November,  on  the  plain  construction  of  it,  taken  in  con- 
nexion with  the  whole  correspondence  and  transactions^ 
was  clear  evidence  to  bind  him,  it  established  a  complete 
mutuality  in  point  of  signature  on  his  part  of  the  agree- 
ment, which  was  mentioned  in  the  letter  of  Mr.  Crespigny 
of  the  11th  of  October. 

The  facts  of  this  case,  upon  that  which  seems  to  me  the 
only  correct  view  of  them,  exclude  entirely  the  argument 
by  which  the  proposition  was  maintained,  that  a  contract 
for  the  purchase  of  an  estate,  being  a  contract  certain  in 
its  terms,  but  signed  only  by  the  vendor,  not  being  signed 
by  the  purchaser  at  the  date  of  his  will,  although  completed 
afterwards,  did  not  give  the  purchaser  a  devisable  interest 
in  the  estate.  Every  lawyer  who  has  well  weighed  the  ob- 
servations of  Sir  Thomas  Plvmer  in  the  case  of  Martin  v. 
Mitchell,  and  what  he  notices  as  having  fallen  from  Lord 
Eldon,  Lord  EedescUde,  and  Sir  WiUiam  Orant,  as  to  the 
right  of  a  party  to  enforce  in  equity  a  contract  which  he 
has  not  himself  signed,  against  the  other  party  who  has 
signed  it,  must  feel  the  difficulties  which  surround  the 
proposition,  th^t  the  interest  of  a  purchaser  who  has  made, 
but  has  not  actually  signed  a  contract,  the  terms  of  which 
are  clearly  proved,  and  which  is  signed  by  the  vendor,  is 
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not  a  devisable  interest  in  the  estate  which  is  the  subject 
of  the  contract.     The  difficulty  of  maintaining  such  a  pro- 
position is  greatly  increased,  nrhere  the  purchaser,  in  such 
a  case,  by  his  will  directs  the  contract  to  be  carried  into 
^ect     In  the  present  case,  as  it  is  my  opinion  that  the 
letter  of  the  29th  of  November  must  be  considered,  on  a 
fair  Tiew  of  the  evidence,  as  referring  to  the  agreement 
and  transaction  stated  in  the  letter  of  the  1 1th  of  October, 
and  therefore  to  the  memorandum  referred  to  in  that  let- 
ter, and  cannot  be  held  as  referring  to  anything  else,  the 
difficulty  which  might  otherwise  have  occurred,  does  not 
arise;  and  I  must  hpld  that  there  was  a  valid  contract  for 
the  purchase  of  the  estate  by  Major  Holford  before  the 
date  of  his  will,  and  that  his  equitable  interest  under  that 
contract  passed  by  his  wilL 

In  the  case  o{  Broome  y.  Monck,  the  difficulty  arose  from 
the  title  of  the  estate  having,  after  the  testator's  death, 
been  reported  to  be  a  bad  title,  which  put  an  end  to  the 
contract.  Any  ordinary  contract  for  the  purchase  of  an 
estate  may  fail  on  that  ground  But  the  testator  might, 
in  his  lifetime,  have  agreed  to  accept  the  title,  however  de- 
fective; and  no  argument  seems  to  have  been  suggested  for 
the  devisee  in  Broome  v.  Moncky  as  to  how  far  the  direc- 
tion in  the  will  to  complete  the  contract  could  be  held  to 
amount  to  an  acceptance  of  the  title.  The  case  of  the  de- 
visee there  failed,  from  his  attempt  to  enforce  a  right  to 
have  the  purchase-money  invested  for  his  benefit  in  other 
real  estates.  Upon  the  whole,  in  this  case,  after  the  best 
consideration,  I  can  come  to  no  other  conclusion  than  that 
the  right  of  the  heir-at-law  is  excluded  by  the  devise  in 
the  will  of  Major  Holford. 
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Dec.  \%th.     In  thb  Matter  of  thb  Tbusts  of  the  Will  of  DANIEL 

BARBER, 


A'teatator  gare 
his  residuary 
personal  estate 
to  trustees, 
upon  trust,  to 
pay  the  divi- 
dends to  J.  B., 
A.  L.,  and  J. 
L.,  for  their 
lives  and  the 
life  of  the  sur- 
riyor  of  them; 
and,  on  the  de- 
cease of  the 
survivor,  "in 
trust  to  di- 
vide the  fund 
among  the  chil- 
dren  of  J.  L., 
and  in  de&ult 
of  such  chil- 
dren for  all 
and  every  my 
next  of  kin 
who  shall  be 
in  equal  degree, 
and  those  who 
legally  repre- 
sent them  ac- 
cording to  the 
statute.'^     At 
the  testator^s 
death,  A  L. 
was  his  sole 
next  of  kin: — 
Held^  that  she 
was  entitled  to 
the  fund. 


In  the  Matter  of  The  Trustee  Relief  Act. 

±  HIS  was  a  petition  by  Edward  Gellis,  the  administrator 
of  Ann  Laundon ;  and  it  prayed  the  confirmation  of  the 
Master's  report,  whereby  he  found,  inter  alia,  that  Ann 
Laundon  was  the  next  of  kin  of  the  testator  at  his  de- 
cease. 

Daniel  Barber,  by  his  will,  dated  the  4th  of  June,  1824, 
bequeathed  the  whole  of  his  personal  estate  to  Richard 
Britten  and  John  Tressler,  whom  he  appointed  his  execu- 
tors, upon  trust  to  pay  all  his  just  debts,  and  then  upon 
trust  to  invest  the  residue  and  surplus  on  good  security, 
"  and  to  pay  the  interests  thereof  to  and  for  the  mainte- 
nance and  support  of  my  brother-in-law,  John  Bond,  and 
my  niece  Ann  Laundon,  and  my  great -nephew  John 
Laundon,  during  their  lives  and  the  life  of  the  survivors 
or  survivor  of  them ;  and  after  the  decease  of  the  survivor 
of  them  to  pay  the  principal  unto  and  equally  between  all 
the  children  of  the  said  John  Laundon,  at  the  respective 
ages  of  twenty-one  years,  with  the  interest  thereof  to  be 
in  the  meantime  paid  and  applied  to  and  for  their  main- 
tenance, education,  and  bringing  up,  in  such  a  manner  as 
they,  my  said  trustees,  shall  think  fit  and  proper.  And  I 
also  hereby  will  and  declare,  that  in  case  my  said  great- 
nephew  shall  depart  this  life  and  leave  no  children,  or, 
leaving  such,  and  he,  she,  or  they  shall  die  under  the  age 
of  twenty-one  years  and  without  issue,  or  in  the  lifetime 
of  the  said  John  Bond,  Ann  Laundon,  and  John  Laundon, 
or  in  the  lifetime  of  the  survivor  or  survivors  of  them, 
then  the  said  trust  monies  shall  go  to  and  be  divided 
among  all  and  everv  of  my  next  of  kindred  who  shall  be 


CASES  IN  CHANCERY. 


119 


m  equal  degree,  and  those  who  shaU  legally  represent 
them  according  to  the  statute  for  the  distribation  of  intes- 
tates* efEects,  in  case  I  had  died  possessed  thereof  and  in- 
testate." 

Ann  Laundon  survived  the  testator,  and  was  his  sole 
next  of  kin  at  his  decease;  she  subsequently  married  Ste- 
phen Gellis,  and  died  in  September,  1842;  her  husband 
died  in  the  Deceml^er  following,  not  having  taken  out  let- 
ters of  administration  to  her  estate,  but  they  were  shortly 
afterwards  granted  to  the  present  petitioner. 

John  Tressler  was  the  surviving  executor  of  the  testa- 
tor, and  he  died  in  July,  1831,  leaving  his  son,  whom  he 
appointed  executor.  The  son  died  in  May,  1843,  having 
by  his  will  appointed  John  and  William  Tressler,  and 
Daniel  Barber,  his  executors;  who  thereupon  became  the 
representatives  of  Daniel  Barber,  the  testator. 

John  Laundon,  the  great  nephew  of  the  testator,  sur- 
vived John  Bond  and  Ann  Laundon,  and  died  on  the  21st 
of  July,  1849,  a  bachelor;  upon  the  happening  of  which 
event,  the  principal  monies  became  emancipated,  and  pay- 
able to  the  parties  entitled  under  the  testator's  will  Some 
question  having  arisen  as  to  the  rights  of  the  parties,  the 
fund,  amounting  to  8442.  Ids.  6'd,  on  the  5th  July,  1851, 
was  paid  into  Court  by  the  trustees,  under  the  Trustee 
Relief  Act 

On  the  30th  July,  1851,  a  petition  was  heard  before 
Vice-Chancellor  Parker,  presented  by  the  present  peti- 
tioner, Edward  Gellis,  claiming  to  be  entitled  to  the  said 
trust  fund  as  the  representative  of  Ann  Laundon,  and 
praying  that  it  might  be  referred  to  the  Master  to  ascer- 
tain, inter  alia,  who  was  the  next  of  kin  of  the  testator 
at  the  date  of  his  decease.  The  inquiry  was  directed  ac- 
cordingly. 

The  Master  had  since  made  his  report,  whereby  he 
found  that  the  tenants  for  life  were  dead,  without  issue, 
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1852.        and  that  Ann  Laundon  was  next  of  kin  at  the  death  of 
"  j^^^ "      the  testator. 

Trusts  op 

^w"!  *         Mr.  a  HaU,  for  the  petitioner,  submitted  that  by  the 


Ar^umeni, 


ordinary  rule,  when  a  testator  used  the  words  '^  his  next 
of  kin/'  he  must  be  understood  as  referring  to  those  per- 
sons who  filled  that  character  at  the  period  of  his  own 
death,  unless  a  contrary  intention  was  apparent  upon  the 
face  of  the  will  There  was  nothing  in  this  will  to  take 
the  case  out  of  the  ordinary  rule. 

Mr.  Bacon,  for  the  next  of  kin  of  the  testator  at  the 
death  of  John  Laundon,  contended  that  the  will  referred 
to  those  persons  who  should  be  next  of  kin  at  the  death 
of  the  survivor  of  the  tenants  for  life.  The  testator 
knew  that  Ann  Laundon  was  his  next  of  kin  at  the  date 
of  his  will,  and  would  probably  fill  that  character  at  his 
death;  yet  he  spoke  of  the  next  of  kin  in  the  plural  num- 
ber, so  as  to  exclude  the  idea  that  he  intended  the  gift  to 
one  individual  The  words  were,  the  monies  shall  go  to 
and  be  divided  among  all  and  every  my  next  of  kin  who 
shall  be  in  equal  degree,  and  those  who  shall  legally  re- 
present them.  The  use  of  the  plural  number  created  a 
presumption  that  the  testator  did  not  mean  the  individual 
whom  he  knew  was  his  next  of  kin  at  the  time  he  execut- 
ed his  will:  Jones  v.  Colbeck(a). 

Again,  the  testator  in  the  former  part  of  the  will  had  pro- 
vided for  Ann  Laundon;  and  being  already  the  object  of 
his  bounty,  the  Court  would  not  presume,  that  he  intended 
she  should  take  a  second  bequest  under  the  will,  without 
clear  evidence  that  such  was  the  intention ;  Jones  v.  CW- 
beck  (a).  Miller  v.  Eaton  (6),  Say  v.  Creed  (c). 

The  words  here  were  "  who  ^laU  he"  evidently  referring 

(a)  8  Ves.  38.  (5)  G.  Coop.  272. 

(c)  6  Hare,  680;  16  L.  J.,  Chanc,  361. 
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to  a  future  time;  a  circumstance  that  fortified  the  con- 
struction, that  the  testator  intended  to  bequeath  the  bond 
to  those  vho  should  be  his  next  of  kin  at  the  period  when 
it  became  divisible. 


1852. 

Inn 

Trusts  or 

Barbbr*8 

Will. 


The  Vicb-Chancellob: — 

I  think  it  is  reasonably  plain,  that  those  persons  are 
entitled,  who,  at  the  death  of  the  testator,  were  his  next  of 
kin.  I  entirely  subscribe  to  the  opinion  of  the  learned 
Judge,  whose  authority  has  been  cited  from  the  case  of 
Say  y.  Creed.  But  what  he  says  is,  that  the  natural  mean- 
ing of  the  words  next  of  kin,  is  the  next  of  kin  at  the 
death  of  the  testator,  unless  there  is  something  to  exclude 
that  interpretation  upon  the  face  of  the  will.  The  question 
then  resolves  itself  to  this,  is  there  on  the  face  of  this  will 
anything  to  induce  the  Court  to  put  other  than  the  natural 
construction  upon  these  words.  I  must  say  I  can  find  no- 
thing. It  has  been  said,  and  said  truly,  that,  at  the  date 
of  the  will,  there  was  but  one  person  answering  the  descrip- 
tion of  his  next  of  kin,  who  was,  therefore,  his  sole  next 
of  kin ;  and,  from  this  circumstance,  of  which  it  is  said  the 
testator  was  aware,  it  has  been  argued,  that  the  testator's 
intention,  which,  of  course,  ought  to  guide  the  Court  in 
construing  his  will,  could  not  be,  that  those  who  were  his 
next  of  kin  at  his  decease  should  take,  because,  knowing 
that  he  had  but  one  next  of  kin,  he  uses  the  plural  num- 
ber in  describing  the  objects  of  his  bounty.  But  it  is 
quite  possible,  that,  though  the  testator  knew  that  at  the 
date  of  his  will  he  had  but  one  next  of  kin,  he  might  have 
supposed  that  at  the  time  of  his  decease  he  might  have 
several  next  of  kin.  I  do  not  think  that  the  mere  cir- 
cumstance, that  the  testator  uses  the  plural  number,  ought 
to  induce  me  to  depart  from  the  natural  meaning  of  the 
words. 

Then,  it  is  contended,  that,  because  his  niece  was  the 
object  of  a  distinct  provision  in  the  prior  part  of  the  will. 


Judgment 
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Will. 

Judgment 


it  is  absurd  to  suppose,  that  the  testator  intended  to 
make  a  second  gifl  to  her  under  the  latter  clause.  The 
testator  may  have  adopted  a  not  very  clear  mode  of  dispo- 
sition; but  it  does  not  seem  to  me  that  it  has  any  ab- 
surdity. I  do  not,  therefore,  upon  this  ground  feel  at 
liberty  to  depart  from  the  natural  meaning  of  the  words. 

With  regard  to  the  authority  of  Jones  v.  Cotbecky  I  need 
only  say  that  that  case  has  the  singular  property  of  being 
often  cited  as  an  authority,  always  considered  as  open  to 
observation,  and  never  followed.  The  truth  is,  that,  in 
all  this  class  of  cases,  the  question  must  be  determined 
upon  the  particular  passage  taken  in  connexion  with  the 
context.  In  this  will,  I  think,  both  on  the  particular 
words,  and  throughout  the  will  generally,  the  intention  was 
clearly  that  those  who  were  the  testator's  next  of  kin  at 
the  period  of  his  decease  should  take  the  fund.  I  shall 
therefore  confirm  the  Master's  report  Let  one  order  be 
made  on  both  petitions,  and  the  costs  be  paid  out  of  the 
fund. 
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1658. 

LOWE  V.  WATSON.  2)flc.  2irf. 

JL  HIS  claim  was  filed  by  James  Lowe,  a  simple  contract  The  heir-at- 
creditor  of  William  Watson,  of  Macclesfield,  against  Maria  ^e^defend- 
Watson,  his  executrix,  and  William  Watson  the  elder,  his  ;"*  *?  *  *^^*!™ 
heir-at-law.    William  Watson,  of  Macclesfield,  by  his  will,  pie  contract 
bearing  date  the  6th  of  September,  1844,  bequeathed  the  testator,  died, 
whole  of  his  personal  estate  t^  his  wife  Maria  Watson,  ^J  dewJed" 
whom  he  appointed  sole  executrix  of  his  will ;  he  made  no  ^^  ©"^te 

sought  to  be 
disposition  of  his  real  estate.  made  aaaeU  to 

The  testator  died  on  the  23rd  of  June,  1849,  and  the  ^Ir^e, 
will  was  proved  on  the  25th  of  January,  1850.  SSfr  tSm  ^t' 

The  claim  was  subsequently  filed  by  the  plaintiff  against  ©f  the  proceeds 

thereof  to  Dav 

the  executrix  and  heir-at-law  of  the  testator;  and  by  an  a  legacy  to  his 
order,  dated  the  16th  of  January,  1851,  it  was  referred  to  ff^^^'^^ 
the  Master  to  take  an  account  of  the  real  and  personal  *>®°  to  reWve 

the  suit  against 

estate,  debts,  and  funeral  and  testamentary  expenses  of  the  densee  and 
the  testator.     On  the  20th  of  January,  1862,  the  Master  heSwit-Uw, 
made  his  report,  which  was  subsequently  confirmed:  and  t^tt^wwasa 

*       '  ^  .  transmission  of 

on  the  claim  coming  on  on  further  directions,  the  Court  or-  interest  within 
dered  the  land  and  premises  stated  in  such  report  to  be  sold ;  tion  of  the  15 
but,  before  the  order  could  be  carried  out,  the  defendant  gg.  but* that" 
William  Watson,  th«  heir-at-law  of  the  testator,  died,  hav-  tlie  order,  being 

ex  parte,  IS 

ing  by  his  will  deyised  to  his  son  John  Watson  all  his  real  liable  to  be  dis* 
estates,  particularly  the  estate  of  his  late  son  William  ^^^^^ 
Watson  of  Macclesfield,  and  directed  that,  if  such  last- 
mentioned  property  should  realise  GOOt,  there  should  be 
paid  thereout  a  legacy  of  60Z.  to  his  son  Thomas  Watson, 
whom  he  appointed  executor. 

Upon  the  7th  of  November,  1852,  an  order  was  made 
under  the  o2nd  of  section  of  the  16  &  16  Vict  c.  86,  to 
revive  the  suit  against  John  Watson  the  devisee  and  heir- 
at-law,  and  Thomas  Watson  the  legatee  and  executor  of 
the  deceased  defendant  William  Watson  the  elder;  but, 


124 


CASES  IN  CHANCERY. 


1852. 


the  Registrar  objecting  to  draw  up  the  order,  on  the  ground 
that  the  case  was  not  within  the  recent  statute,  the  objec- 
tion was  stated  to  the  Court. 

Mr.  Lemn  appeared  on  the  motion. 


JudffmenL     The  Vice-Chancellor  : — 

I  have  had  some  conversation  with  the  other  Judges  upon 
the  subject  of  these  orders,  and  we  are  all  of  opinion  that 
the  52nd  section  applies  to  every  case,  where  it  is  sought 
to  bring  before  the  Court  parties  whose  presence  has  be- 
come necessary  by  reason  of  any  transmission  of  interest 
or  liability.  It  must,  however,  be  borne  in  mind,  that  the 
order  is  obtained  ex  parte,  and  is  always  liable  to  be  dis- 
charged by  those  against  whom  it  has  been  improperly 
obtained. 


Dee.  22tuL 

An  equitable 
mortgagee  filed 
a  claim  for  an 
account,  and  for 
tbe  appointment 
of  new  trustees, 
against  the  heir 
(who  disclaim- 
ed) of  a  deceas- 
ed trustee;  and 
an  inquiry  be- 
ing asked  at 
the  hearing  to 
ascertain  the 
parties  entitled 
to  the  equity  of 
redemption,  the 
Court  refused, 
at  the  instance 
of  a  party  bar- 
ing only  a  re- 
deemable in- 
terest, to  direct 
inquiries  which, 


WETHERILL  v.  GARBUTT. 

X  HIS  claim  was  filed  by  William  Wetherill,  an  equitable 
mortgagee  of  certain  real  estate;  and  it  prayed  that  an  ac- 
count might  be  directed  of  the  rents  and  profits  received 
by  William  Garbutt,  a  deceased  trustee,  and  by  Thomas 
Garbutt,  his  heir,  who  disclaimed;  and  that  new  trustees 
might  be  appointed  of  two  deeds,  dated  respectively  the 
23rd  of  May,  1825,  and  the  25th  of  May,  1841. 

By  the  deed  of  1825,  the  land  was  conveyed  to  John 
Reid  and  William  Garbutt,  on  trust,  in  certain  events  that 
have  not  yet  happened,  to  make  specified  payments,  and 
subject  thereto  in  trust  for  Charles  Hornby. 

In  1841  Reid  died,  leaving  William  Garbutt  surviving 
trustee. 

on  the  satisfiution  of  the  mortgagei  might  become  useless. 
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By  the  deed  of  1841,  to  which  Hornby  and  Wetherill 
were  parties,  William  Garbutt  agreed  to  stand  possessed 
of  Hornby's  interest  under  the  former  deed,  in  trust  for 
Wetherill,  in  consideration  of  300i.  paid  by  him  to  Horn- 
by. 

In  1849  William  Garbutt  died,  leaving  Thomas  Garbutt 
his  customary  heir,  who  disclaimed;  and  in  1852  Hornby 
died,  having  disposed  of  his  equity  of  redemption  by 
will 


1852. 


StaUmerU, 


Hr.  Broderick,  at  the  hearing;  asked  for  an  inquiry  to 
ascertain  the  parties  interested  under  the  will  of  Hornby, 
the  mortgagor. 


The  Vicb-Chanobllor: — 

None  of  the  cestuis  que  trust  are  parties  to  this  claim. 
I  am  asked  at  the  bar  to  direct  expensive  inquiries  at  the 
instance  of  a  party  who  has  only  a  redeemable  interest, 
and  may  therefore  be  paid  off,  in  which  case  there  would 
be  no  one  by  whom  the  costs  of  those  inquiries  could  be 
borne.  The  claim  may  perhaps  be  amended  by  making 
some  of  the  cestuis  que  trust  parties.  I  cannot  at  present 
make  the  order  which  is  asked. 


Judgment. 
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Dec.  22nd, 


A  testator  by 
his  will  gare 
to  trustees 
1000/.  stock,  on 
trust,  to  pay 
the  dividends 
to  his  nephew 
for  life,  and 
after  his  de- 


,  m  case 
his  nephew's 
wife  should 
survive  him,  to 
pay  the  same 
to  her  for  life; 
and  afterwards, 
on  trust  to  pay 
the  capital 
among  his  ne- 
phew^s  chil- 
dren.    The  ne- 
phew  died  un- 
married, but 
left  surviving 
a  woman  with 
whom  he  had 
cohabited  for 
many  years, 
who  was  sup- 
posed by  the 
testator  to  be 
his  wife,  and 
was  frequently 
referred  to  as 
such:— ^eM, 
the  gift  was 
void. 


Rb  DAVENPORT'S  Trust  and  The  Tbustbe  Relief 

Act. 

Edward  davenport,  by  his  win,  bearing  date  the 
26th  of  October,  1843,  after  giving  certain  pecuniary  lega- 
cies, devised  and  bequeathed  the  whole  of  his  real  and 
personal  and  other  estates  (subject  as  aforesaid)  to  his 
wife  and  his  nephew,  E.  D.  Bryan,  and  William  Powell, 
upon  trust,  to  convert  the  same  into  money  and  therewith 
to  purchase  stock,  and  to  pay  the  dividends  to  his  wife  for 
life;  and  from  and  after  her  decease  ''to  set  apart  and 
stand  possessed  of  the  sum  of  lOOOZ.  Three  per  Cent.  Re- 
duced Annuities,  upon  trust,  to  pay  the  interest  and  divi- 
dends thereof  to  his  nephew  George  Charles  Davenport, 
for  his  life;  and  from  and  immediately  after  his  decease,  in 
case  the  said  G.  C.  Davenport's  wife  should  survive  him,  to 
pay  the  said  interest  and  dividends  to  her  for  her  life,  for 
her  own  sole  and  separate  and  exclusive  use  and  benefit ; 
and  from  and  after  the  decease  of  the  survivor  of  them, 
upon  trust  to  pay,  transfer,  and  divide  the  said  1000/. 
Bank  Annuities  unto,  between,  and  among  all  and  every 
such  one  or  more  of  the  children  of  his  said  nephew  G.  C. 
Davenport  as  shall  be  then  living,  in  equal  shares  and 
proportions,  as  tenants  in  common,  if  more  than  one,  and 
if  but  one,  then  the  whole  to  such  only  child:  provided 
always,  and  the  testator  hereby  directed,  that,  "  in  case 
any  or  either  of  the  said  children  should  depart  this  life 
in  the  lifetime  of  either  of  them  the  said  G.  C.  Davenport 
and  his  said  wife,  leaving  lawful  issue,  who  should  be  liv- 
ing at  the  decease  of  the  survivor  of  them,  the  issue  of 
such  children  so  dying  should  be  entitled  to  the  share 
which  his,  her,  or  their  parents  would  have  been  entitled 
to  under  this  his  will,  in  case  he,  she,  or  they  had  sur- 
vived the  said  G.  C.  Davenport  and  his  said  wife." 

The  testator,  having  given  other  legacies,  bequeathed 
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the  residue  of  his  real  and  personal  estate  to  the  petition-        1852. 
ers,  and  died  on  the  30th  of  January,  1844.    The  will  was      ^"^^"^ 
duly  proved  on  the  14th  of  the  March  following.     The   ^^^'^JJ^"^* 

nephew,  G.  C.  Davenport,  died  in  May,  1 845,  a  bachelor,         

but  leaving  five  children  by  a  woman  named  Mary  Hand, 
with  whom  he  had  cohabited  from  1836,  at  which  date  he 
was  twenty  years  of  age.  Upon  the  15th  of  June,  1852, 
the  testator's  widow  died;  and  a  claim  having  been  made 
to  the  legacy  of  lOOOl  by  Mary  Hand,  upon  the  13th  No- 
vember, 1852,  the  10002.  stock  was  paid  into  Court  by 
the  surviving  executor,  under  the  Trustee  Relief  Act  A 
petition  was  shortly  afterwards  presented  by  the  residuary 
legatees  of  the  testator,  and  it  prayed  that  the  stock  might 
be  transferred  to  them  as  part  of  the  residue  of  the  testa- 
tor's estates,  G.  C.  Davenport,  the  nephew,  never  having 
been- married. 

Upon  the  hearing  of  the  petition  on  the  22nd  of  De- 
cember, 1852,  the  affidavits  of  Mary  Hand  and  the 
aunts  of  G.  C.  Davenport,  the  nephew,  deceased,  were 
produced  on  behalf  of  Mary  Hand,  for  the  purpose  of 
shewing  that  she  had  always  been  reputed  and  received 
by  the  members  of  the  testator  s  family  as  the  wife  of 
G.  C.  Davenport ;  that  as  such  reputed  wife  she  had  visited 
several  members  of  such  family;  that  G.  C.  Davenport 
was  in  the  habit  of  corresponding  with  the  testator;  and 
that  at  the  date  of  the  will  the  testator  must  have  known 
that  Mary  Hand  was  the  wife  or  reputed  wife  of  his  said 
nephew;  that  G.  C.  Davenport  was  frequently  alluded 
to  by  the  testator  as  having  a  wife  and  children. 

There  was  no  evidence  to  shew  that  the  testator  had 
ever  been  personally  acquainted  with  the  reputed  wife  of 
his  nephew,  or  was  even  aware  of  her  Christian  name. 

Mr.  Molina  and  Mr.  SpringaU  Thompson  for  the  resi- 
duary legatee. — ^This  is  clearly  a  gift  to  the  wife  of  his 
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1852.        nephew;  and  if,  as  the  fact  is,  the  nephew  had  no  wife, 

"  the  gift  must  fail     It  would  be  contended  that  there 

Davbnport'8   ^as  evidence   to  shew  that  this  lady  was  the  reputed 

Trust.  ... 

—  *  wife  of  the  testator's  nephew;  but  rfo  extrinsic. evidence 
ArffvmenL  ^^  admissible  to  explain  the  will  except  it  contained 
some  patent  ambiguity,  for  which  there  was  no  pretence. 
If  the  nephew  had  afterwards  married  and  left  a  widow, 
it  Was  quite  clear  she  would  have  become  entitled  to  the 
legacy. 

But  secondly,  supposing  the  Court  should  be  of  opinion 
that  there  was  no  uncertainty  respecting  the  object  of  the 
gift,  the  bequest  must  fail  upon  another  ground.  It  was 
well  settled,  that,  where  a  legacy  was  given  to  a  per- 
son under  a  particular  character,  which  was  falsely  as- 
sumed, and  which  alone  could  be  supposed  the  motive  of 
the  bounty,  the  legacy  must  fail:  Kennell  v.  Abbott  (a). 
Here  the  legatee  falsely  held  herself  out  to  the  testator  as 
the  wife  of  his  nephew.  She  had  never  been  personally 
known  to  him ;  and  the  only  conceivable  motive  in  the 
mind  of  the  testator  to  induce  him  to  make  the  bequest, 
was  her  falsely  assumed  character  of  the  wife  of  his  ne- 
phew. Upon  both  grounds  it  was  submitted  that  the  gift 
was  void. 

Mr.  Prendergast  appeared  for  the  mortgagee  of  one  of 
the  residuary  legatees. 

Mr.  Chandless  for  the  reputed  wife. — There  could  be  no 
doubt,  upon  the  evidence,  that  the  testator  believed  the 
legatee  was  the  wife  of  his  nephew,  but  the  bequest  was 
to  her,  not  in  her  character  of  wife  but  by  way  of  descrip- 
tion, and  was  not,  therefore,  invalid  on  the  ground  of  un- 
certainty.   There  was  nothing  to  shew  that  the  lady  had 

(a)  4  Yes.  802. 
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ever  held  herself  out  to  the  testator  as  his  nephew  s  wife 
for  the  purpose  of  deception.  It  was  true,  that  the  Court 
would  not  support  a  gift  to  a  person  who  had  assumed  a 
false  character  with  a  view  to  practise  a  fraud;  hut  it  was 
otherwise,  where,  as  here,  from  circumstances  not  moving 
from  the  legatee,  the  description  is  inapplicable:  Kennell 
V.  Ali)oU{a).  The  mere  circumstance  of  the  legatee  being 
known  to  the  testator  in  a  character  that  was  not  really 
her  own,  forms  no  ground  for  invalidating  the  gift:  Rishton 
V.  Cobb(b).  It  was  admitted  at  the  bar  that  the  gift  to  the 
children  could  not  be  supported. 
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1852. 

Re 

Datenport's 

Trust. 

Arffument, 


The  Vice-Chancellor: — 

It  is  with  regret  that  I  feel  myself  unable  to  hold  that 
these  words  amount  to  a  good  gift  by  description.  Upon 
the  evidence  there  is  nothing  to  indicate  that  this  lady 
was  personally  known  to  the  testator,  or  known  to  him  in 
such  a  way  as  to  lead  to  the  inference  that  she  was  in- 
tended when  he  refers  to  his  said  nephew's  wife,  or  to 
justify  the  Court  in  arriving  at  the  conclusion,  that  no 
other  person  but  this  lady  was  in  the  mind  of  the  testator 
when  he  framed  this  gift.  The  gift  to  the  children,  it  is 
admitted,  cannot,  upon  the  face  of  this  will,  be  construed 
to  include  the  illegitimate  children  of  the  testator  s  ne- 
phew. 

Suppose,  for  example,  the  nephew  had  survived  the  tes- 
tator, and  married,  and  afterwards  died,  there  would,  in 
that  case,  be  in  existence  a  person  exactly  answering  in 
every  respect  the  legatee  described  in  the  will,  namely, 
the  nephew's  wife.  Could  there  be  a  doubt,  that,  under 
these  circumstances,  that  wife  would  be  entitled  to  the 
legacy?  Yet,  according  to  the  construction  I  am  invited 
to  put  upon  this  will,  I  should  be  bound  to  declare  that 
the  wife  of  G.  C.  Davenport  did  not  answer  the  descrip- 


(a)  4  Vea.  802. 
VOL.  I. 


(b)  6  My.  k  Cr.  145;  9  Sim.  615. 
K  S.  G. 


Judgment. 
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tion  contained  in  the  will,  but  that  this  poor  lady,  who,  it 
is  conceded,  was  not  the  wife  of  the  testator's  nephew,  is, 
d^vwj^^rt's  nevertheless,  accurately  dcBcribed  as  his  wife.  Much  as  I 
regret  the  result,  I  am  bound  to  declare  that  she  is  not 
entitled  under  these  words  to  the  testator's  bounty. 

A  declaration  was  made  to  that  effect,  and  the  costs  of 
all  parties  ordered  to  be  paid  out  of  the  fund. 


Dec.  23rrf. 

A  testator  be- 
qaeathed  one 
moiety  of  his 
personal  estate 
to  pay  certain 
legacies,  and 
then  to  pay  the 
residue  of  sach 
moiety  to  J.  J., 
and  in  the 
event  of  the 
death  of  J.  J. 
living  H.,  then 
over;  provided 
if  J.  J.  left  a 
widow,  to  pay 
to  her  200/., 
part  of  the  mo- 
nies so  given 
to  J.  J.     By  a 
codicil,  the  tes- 
tator revoked 
the  gift  of  the 
moiety  to  J.  J.: 
— //eW,  that 
the  200^  legacy 
to  his  widow 
was  revoked  by 
the  revocation 
of  the  gift  of 
the  monies  out 
of  which  it  was 
to  be  paid. 


GRICE  V.  FUNNELL. 

1  HE  bill  was  filed  on  the  2nd  of  February,  1850,  for  the 
purpose  of  administering  the  trusts  of  the  will  of  John 
Johnson,  of  the  county  of  Norfolk,  bearing  date  the  loth 
of  November,  1 830.  The  testator,  having  appointed  his 
daughter  Martha  Hill  executrix,  and  Richard  Funnell  ex- 
ecutor, of  his  will,  after  directing  payment  of  his  debts 
and  certain  legacies,  gave  the  residue  of  his  personal  es- 
tate to  his  executrix  and  executor,  upon  trust,  to  convert 
the  same  into  money,  and  to  pay  the  interest  and  divi- 
dends thereof  to  his  daughter  Martha  for  life;  and,  from 
and  after  her  decease,  he  directed  his  executor  to  divide 
the  whole  into  equal  moieties,  and  as  to  one  of  such  equal 
moieties  to  pay  the  same  in  equal  fifth  parts  among  cer- 
tain legatees  mentioned  in  the  will;  and  out  of  the  other 
moiety  the  testator  directed  his  executor  to  pay  two  sums 
of  loot  among  the  children  of  two  nieces,  and  to  pay  the 
residue  of  such  moiety  to  his  nephew  Joshua  Johnson  for 
his  own  use  and  benefit;  and  in  the  event  of  the  death  of 
his  said  nephew  without  issue,  in  the  lifetime  of  him  the 
said  testator  or  of  his  said  daughter  Martha  Hill,  then 
that  the  monies  so  given  to  his  said  nephew  should  be  di- 
vided among  the  children  of  his  said  nieces,  the  wives  of 
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Joseph  Digby  and  William  T.  Tnindell:  Provided  always, 
that  in  case  the  said  Joshua  Johnson  should  leave  a  widow, 
who  should  be  living  at  the  death  of  his  said  daughter 
Martha  Hill,  then,  that  200t,  part  of  the  monies  so  given 
to  the  said  Joshua  Johnson^  should,  upon  the  decease  of 
his  said  daucrhter,  be  paid  to  such  widow,  and  the  residue 
only  of  such  monies  be  divided  among  the  children  of  his 
ssdd  nieces. 

By  a  codicil,  bearing  date  the  12th  of  April,  1832,  the 
testator,  reciting  that  by  his  will  he  had  directed  his  exe- 
cutor, after  the  decease  of  his  daughter,  to  divide  the  se- 
cond moiety  in  the  manner  in  the  will  directed — that  is 
to  say,  200Z.  among  the  children  of  his  nieces  Digby  and 
Trundell,  and  to  pay  the  residue  of  such  last-mentioned 
moiety  to  Joshua  Johnson, — ^revoked  the  said  bequests, 
and  directed  that  the  last-mentioned  moiety  should  be 
sub-divided  into  three  equal  parts,  and  such  third  shares 
be  paid  among  the  children  of  his  nieces  Digby  and  Trun- 
dell, and  his  nephew  Joshua  Johnson. 

The  testator  died  in  November,  18S2,  and  his  will  was 
proved  in  1833;  Martha  Hill  died  on  the  14th  June,  1848; 
and  Joshua  Johnson  died  intestate,  and  without  issue,  on 
the  20th  of  May,  1842,  leaving  his  widow  him  surviving. 


1852. 


St<tienitjU, 


Mr.  Swanstoriy  and  Mr.  F.  T.  White,  for  the  plaintiff,  sub- 
mitted, that,  the  whole  gift  of  the  second  moiety  being 
revoked  in  the  codicil,  including  the  gift  to  his  nephew 
Joshua  Johnson,  the  legacy  of  200Z.  to  the  widow,  directed 
to  come  out  of  the  residue  given  to  the  nephew,  which  gift 
was  afterwards  revoked,  was  necessarily  revoked  also. 


Argument. 


Mr.  Aihanasius  Cooke  appeared  for  a  defendant. 


Mr.  Lewin,  for  the  widow  of  Joshua  Johnson. — The 
whole  scope  of  the  will  is  to  give  the  estate  in  moieties  in 

k2 
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1852. 


ArgvmenL 


the  first  instance,  and  afterwards  to  distribute  such  moie- 
ties among  the  legatees.  In  pursuing  this  design,  the  will 
gives  a  portion  of  the  second  moiety  among  the  testator's 
nieces  and  their  children,  another  portion  to  his  nephew; 
and  he  then  employs  direct  words  of  gift  in  favour  of  the 
widow. 

It  is  true,  that  in  the  codicil  the  testator  revokes  the 
gift  of  that  particular  portion  of  his  estate  to  his  nephew, 
but  he  substitutes  in  its  room  another  gift  of  a  portion  of 
the  same  second  moiety,  not  greatly  differing  from  the 
first.  The  testator  does  not,  indeed,  in  the  codicil,  repeat 
the  gift  of  2002.  to  the  widow  of  Joshua  Johnson,  because 
he  had  not  in  the  codicil,  at  least  expressly,  revoked  it 
There  was  nothing  in  either  will  or  codicil  to  cut  down 
the  direct  gift  to  Mrs.  Johnson. 


Judgment,       The  ViCE-ChaNCELLOB: — 

The  testator  sets  apart  one  moiety  of  his  estate,  minus 
two  legacies,  for  the  benefit  of  his  nephew  Joshua  John- 
son; and  he  directs,  in  the  event  that  has  happened,  that, 
out  of  the  residue  given  to  the  nephew,  a  sum  of  200Z. 
shall  be  paid  to  his  nephew's  widow.  Then,  by  a  codicil, 
he  revokes  the  whole  of  that  gift  to  the  nephew,  out  of 
which  the  widow's  legacy  was  directed  to  be  paid.  I  think 
a  revocation  of  the  first  gift  necessarily  implies  a  revocar- 
tion  of  the  gift  to  the  widow. 


I 
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185a 

MAY  V.  BIGGENDEN.  j^^^  ^^th. 

±  HIS  was  a  motion  on  behalf  of  the  plaintiff  for  leave  to  Upon  a  motion 
issue   a  subpoBna  ad  testificandum^  calling  upon  the   de-  iwuca^iub- 
fendant  John  Biggenden  to  appear  personally  at  the  hear-  ^^^  iJf  [^e 
ing  of  the  cause  before  the  Vice-Chancellor,  in  order  to  be  hearing  of  ihe 

.    ^  ,  .  cause,  under  the 

examined  viva  voce  touching  the  matters  in  question  be-  39th  section  of 

X  xi.  -X'       •     xU  "i.  16  &  1<>  Vict. 

tween  the  parties  in  the  suit  ^  m.—Hdd, 

Publication  had  passed,  and  the  cause  had  been   set  ^t  the  Court 

•^  '  has  no  anthonty 

down  for  hearing.  under  that  sec- 

The  defendant  John  Biggenden,  whom  it  was  sought  to  subpcena,  but 
examine,  was  the  plaintiff  in  an  action  at  law  brought  of*ppj!^^ng* 
some  time  previously  against  the  present  plaintiff  in  under  that  sec- 
equity,  which  involved  almost  identically  the  same  ques-  der,  to  be  made 
tions  now  litigated  in  this  Court,  and  was  tried  at  Maid-  Jf  thecause"^ 
stone  in  1851.     John  Biggenden  had  himself  been  ex- 
amined as  a  witness  in  the  action,  and  also  cross-examined 
on  behalf  of  the  present  plaintiff  in  equity,  and  the  jury, 
having  heard  such  cross-examination,  returned  a  verdict 
for  the  defendants  (at  law). 

Mr.  W.  D.  Lewisy  for  the  motion,  contended  that  these  ArguineiU, 
facts,  which  he  proved  by  affidavit,  shewed  the  mate- 
riality  of  the  evidence  of  the  defendant  Biggenden.  If 
that  evidence  was  essential  to  the  right  decision  of  this 
case,  it  ought  to  be  forthcoming  at  the  hearing  of  the 
cause;  and  this  object  could  only  be  attained  by  serv- 
ing him,  by  way  of  precaution,  with  a  subpcena  to  at- 
tend and  be  examined.  The  Court  could  then,  under 
the  39th  section  of  the  15  &  16  Vict  c.  86,  take  his 
examination  viva  voce.  If,  however,  the  preliminary 
step  of  serving  the  witness  with  a  subpoena  were  not 
taken,  the  witness  would  be  under  no  obligation  to  at- 
tend, and  the  provision  of  the  statute  would  thus  become 
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1853.  nugatory,  or  the  Court  would  be  compelled  to  adjourn  the 

j^^y  cause  at  the  hearing,  in  order  to  obtain  the  witness's  evi- 

^'  dence,  supposing  it  should  be  then  practicable  to  accom- 


ArgumenU 


plish  that  object.  In  any  case,  there  must  be  consider- 
able expense  and  delay,  which  the  course  now  suggested 
would  entirely  obviate.  This  view  of  the  Act  had  been 
adopted  by  Vice-Chancellor  Kindersley,  in  the  case  of 
Smith  V.  The  Swansea  Dock  Company,  (reported  in  the  Ap- 
pendix to  9  Hare),  who  had  refused  to  allow  a  witness 
to  be  examined,  on  the  ground  that  he  ought  to  have  been 
served  with  a  subpoena,  an  application  having  been  pre- 
viously made  to  the  Court  for  leave  so  to  do.  It  was  proper 
to  state  that  in  this  case  the  Clerk  of  Records  and  Writs 
had  refused  to  issue  the  subpoena  without  the  sanction  of 
the  Court. 

Mr.  /.  H.  Palmer  and  Mr.  Bazelgette,  for  the  defendants 
Biggenden  and  CAec^man.— The  plaintiff  alleged  nothing 
to  shew  that  he  could  not  have  examined  the  defendant 
in  the  regular  course ;  and  this  application  was  a  mere  at- 
tempt to  add  to  the  evidence  after  the  proper  time  for 
doing  so  had  expired — a  proceeding  which,  if  pennitted 
now,  would  speedily  become  the  universal  practice.  If 
the  plaintiff  wanted  only  the  subpoena,  he  was  entitled  to 
it,  ex  debito  justitiae,  under  the  24th  Order  of  May,  1845, 
and  this  application  was  unnecessary ;  but  if  he  wanted 
leave  from  the  Court  to  examine  the  defendant  at  the 
hearing  as  a  witness  in  the  cause,  the  application  was 
quite  unwarranted  under  the  statute.  The  case  of  Smith 
V.  The  Swansea  Dock  Company,  as  reported  in  the  Appen- 
dix in  9  Hare,  did  not  tally  with  the  report  of  the  same 
case  in  16  Jur.  1130,  and  was,  moreover,  inconsistent  with 
the  practice  of  the  Court. 

Mr.  FoUetty  Mr.  Daniel,  and  Mr.  Glasse,  as  amici  curiae, 
stated  to  the  Court  that  they  had  been  engaged  in  Smith  v. 
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The  Swcmsea  Dock  Company ,  and  that  no  such  opinion        X853. 
was  given  by  Vice-Chancellor  Kiiideraley  as  that  ascribed 
to  him  in  9  Hare(a). 

Mr.  W.  D.  Lewis  replied.  AryumenL 

The  Vicb-Chancbllor: — 

This  is  a  perfectly  novel  application,  but  is  said,  first,  JudgmtfO. 
to  be  rendered  necessary  by  reason  of  the  recent  changes 
in  the  practice  of  this  Court ;  and  secondly,  to  be  warranted 
by  special  circumstances.  The  proper  officer  of  the  Court 
has,  it  is  said,  refused  to  issue  the  subpoena  without  the 
leave  of  the  Court.  It  is  urged,  that  the  special  circum- 
stances are  such  as  to  justify  the  Court  in  acting  on  the 
discretionary  power  given  by  the  39th  section  of  the  sta- 
tute, by  making  an  order  for  the  examination  of  the  defend- 
ant, viva  voce,  at  the  hearing  of  the  cause.  The  appli- 
cation for  leave  to  issue  a  subpcena  is  made  under  the 
39th  section ;  but  the  word  subpcena  does  not  once  occur  in 
the  39th  section,  neither  do  the  provisions  of  the  statute 
seem  at  all  to  point  to  anything  in  the  nature  of  a  sub- 
poena; but,  on  the  contrary,  contemplate  some  order  to  be 
made  by  the  Court  on  the  hearing  of  the  cause  for  the 
examination  of  a  witness  or  a  party.  It  is  plain,  there- 
fore, that,  if  an  order  for  leave  to  issue  a  subpoena  is  a 
thing  otherwise  unprecedented  in  practice,  the  Court  has 
no  authority  given  to  it  to  make  such  an  order  under  the 
39th  section. 

It  is  said,  that,  by  the  39th  section,  the  Court  has  a 
discretionary  power  at  the  hearing  of  the  cause  to  ex- 
amine, if  it  see  fit,  a  defendant  or  a  witness;  and  that, 
as  essential  to  the  exercise  of  that  power,  there  must  be 
also  the  right  to  authorise  the  service  of  a  subpoena,  so  as 


(a)  Pkge  XX.,  where  the  report  of  that  case  is  stated  to  be  given  Ex 
Kelatioue. 
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1863.  to  avoid  the  expense  and  delay  that  would  occur,  should 
the  Court,  in  order  to  have  the  benefit  of  such  examina- 
tion, be  compelled  to  adjourn  the  hearing  of  the  cause; 
and  that  it  would  be  much  more  just  and  convenient,  even 

'**^^"*^*  to  the  defendant  or  witness  himself,  that  some  notice 
should  be  given  him  that  his  testimony  will  or  may  be  re- 
quired. 

It  is  contended,  on  the  other  hand,  that,  on  the  true 
construction  of  the  39th  section,  the  Court  at  the  hearing 
can,  and  if  it  should  thiuik  necessary  will,  order  the  de- 
fendant or  witness  to  attend  and  be  examined;  and  that 
such  order  will  be  much  more  stringent  than  an  ordinary 
subpcena.  In  my  judgment,  this  is  the  true  construction 
of  the  39th  section. 

Upon  the  question  of  convenience,  it  certainly  does  ap- 
pear to  be  desirable  that  the  defendant  should  receive 
some  intimation  that  his  testimony  may  be  required;  and 
that  the  plaintifi*  may  feel  assured  that  no  delay  will  be 
occasioned  in  the  hearing  of  the  cause  by  the  absence  of  a 
witness  whose  testimony  may  be  deemed  necessary  by  the 
Court;  and,  in  the  course  of  the  argument,  I  ventured  to 
suggest  whether  this  object  might  not  be  perfectly  well 
attained  by  the  service  of  a  notice.  But  though  such  is 
my  opinion  on  the  question  of  convenience,  I  must  not, 
upon  that  ground,  strain  the  construction  of  an  Act  of  Par- 
liament beyond  the  legitimate  meaning  of  its  language. 
When  the  opinion  ascribed  to  Vice-chancellor  Kinderdey 
was  cited  by  the  plaintiff's  counsel,  it  excited  my  surprise ; 
but  several  of  the  learned  counsel  who  argued  that  case 
have  assured  me  that  no  such  point  came  before  the 
Court.  It  is,  indeed,  difficult  to  see  how  it  could,  because 
the  application  is  there  made  under  the  40th  section,  in 
which  case  the  subpoena  would  issue  as  a  matter  of  course. 
The  motion,  therefore,  being  perfectly  novel,  and  unau- 
thorised by  the  Act  of  Parliament,  I  must  refuse  it;  and 
although,  when  a  fair  question  arises  on  the  construction 
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of  a  recent  Act  of  Parliament,  the  Court  is  Joath  to  visit        1553. 

the  party  who  raises  that  question  with  the  costs  of  the 

failure,  yet,  as  this  motion  is  so  wholly  without  authority, 

either  by  the  Act  or  by  the  ordinary  practice   of  the 

Court,  I  must  refuse  it  with  costs.  Judgment 


It  appeared,  upon  inquiry,  that  the  Clerk  of  Records  and 
Writs  had  refused  to  issue  the  subpcena  only  because  the 
application  was  made  to  him  for  a  subpoena  under  the 
39th  section  of  the  15  &  16  Vict  c.  86,  and  not  in  the  or- 
dinary way. 


SMITH  V.  HARWOOD.  Jan.  13M. 

JMLr.  HALDANE  moved  for  leave  to  file  the  copy  of  The  original 
the  petition  left  for  the  use  of  the  Court  in  lieu  of  the  been  lott,  the* 
original  petition,  on  which  his  Honour,  on  the  18th  of  De-  S^"^*^°ilft^ 
cember,  1852,  made  an  order,  the  original  petition  having  for  the  Judge 

,  .  to  be  filed, 

been  lost. 

His  Honour,  having  consulted  the  Registrar,  made  the 
order. 

The  practice  is  not  to  file  the  petition  until  after  the  petition  has 
been  heard. 
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Jan.  19M,  ROBERTS  V.  COLLETT. 

In  a  suit  by  an  U  PON  the  22nd  of  Febraary,  1851,  this  claim  was  filed 

minister  hia  by  the  Surviving  executor  of  Joseph  Warburton,  to  admin- 

t^aep*  '^^  bis  testator's  estate, 

to  b«  admmia-  At  the  hearing,  it  was  referred  to  the  Master,  (the  costs 

tered  was  diTi-  ,  ,  .       i  /» 

Bible  in  equal  being  reserved,)  to  ascertain  who  were  the  parties  benen- 

manyponm^  cially  interested  under  the  testator's  will;  and  upon  the 

STiS^ter^'Sie  ^^°^  of  March,  1851,  the  Master  made  his  report,  whereby 

Court  ordered  he  found  that  the  parties  entitled  under  the  will  were  the 

menttobemade  nephewsand  nieces  of  the  testator,  or  the  children  of  such 

Se^^Sring**  of  them  as  were  deceased;  and  that  each  nephew  and 

Where  the  niece.  Or  the  children  of  such  nephew  and  niece  (so  de- 

ahare  of  a  mar-  ,  . 

ried  woman  was  ceased),  were  entitled  to  one  equal  sixteenth  share  of  the 

mt^li'jai  testator s  estate. 

i^Kertainedj^      Among  the  legatees  found  by  the  Master,  was  the  testa- 
expected  to  re-  tor's  niece  Nancy,  the  wife  of  one  Benjamin  Jolly. 

duce  it  to  200/.         ^  /'  .  ^  ^.       ^^^J 

or  less,  the  The  testator  8  personal  estate  was  under  5000^. 

fiuSicrMpense,       When  the  claim  came  on,  on  further  directions,  Mr. 
ordered  it  to  be   Selwvn,  on  behalf  of  several  of  the  le^tees,  asked  the 

paid  to  tbe  hus-  .  .  o  » 

band,  and  dis-     Court  to  direct  the  apportionment  of  the  fund  to  be  made 
cxamination"i!f  upon  affidavit.     This  course  had  been  adopted  by  the  late 
^fSe^fe!"*     Vice-Chancellor  Parker  in  the  case  of  Bear  y.  8mith(a), 
where  the  parties  were  numerous. 

ArguTMni,  Mr.  Bagshau^,  jun.,  for  the  plaintifi^,  asked  the  Court 
to  take  the  consent  of  Mrs.  Jolly,  that  her  share  might 
be  paid  to  her  husband. 

Mr.  Bagahawe,  sen.,  appeared  for  Mrs.  Jolly. 

Judgment.       The  ViCE- CHANCELLOR: — 

The  Court  cannot  take  Mrs.  Jolly's  consent  until  her 
shftre  is  definitely  ascertained,  because  the  amount  of  her 

(a)  5  De  G.  &  S.  92. 
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share  is,  or  might  be,  a  material  element  in  inducing  her 
to  give  that  consent.  On  the  other  hand,  if  I  now  simply 
make  an  order  to  tax  the  costs,  a  second  application  to  the 
Court  will  become  necessary,  and  will  be  the  occasion 
of  further  expense  and  delay, — ^two  things  from  which 
I  am  always  most  anxious  to  save  the  parties.  If  the 
amount  of  Mrs.  Jolly's  share  were  below  200i.,  in  the  or- 
dinary coiirse  of  practice,  the  Court  would  order  the  le- 
gacy to  be  paid  to  her  husband,  without  her  consent. 
In  the  present  case,  having  regard  to  the  testator's  pro- 
perty, I  find  that  Mrs.  Jolly's  share  cannot  amount  (be- 
fore payment  of  costs)  to  more  than  about  3001,  and, 
when  the  costs  are  taxed  and  paid,  will  not  probably 
much,  if  at  all,  exceed  2001.  Under  these  circumstances, 
therefore,  I  think  that  an  arbitrary  rule  of  the  Court, 
though  a  wholesome  and  judicious  rule  in  general,  ought 
to  give  way  when  the  justice  of  the  case  and  convenience 
of  the  parties  require  it,  and  I  shall  therefore  direct  Mrs. 
Jolly's  share  to  be  paid  to  her  husband.  With  regard  to 
the  other  point,  viz.  the  question  of  apportionment,  I  think 
the  same  principle  ought  to  induce  the  Court  to  relax  the 
general  rule,  where  doing  so  is  obviously  advantageous  to 
those  with  whose  interests  the  Court  is  dealing.  I  entire- 
ly agree  with  the  Vice-Chancellor  Parker  that  there  are 
cases  in  which  this  may  be  done,  and  I  think  the  case  be- 
fore me  is  one  of  them.  Let  the  apportionment  be  made 
on  the  affidavit  of  the  plaintiff,  who  is  the  representative 
of  the  testator. 
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In  a  claim  filed 
by  a  mortgagee 
praying  pay- 
ment, a  sale,  or 
foreclosure,  the 
Court,  under 
the  48th  sec- 
tion of  the  15 
&  16  Vict  c. 
86,  will  not  in 
the  first  in- 
stance, and  in 
the  absence  of 
the  owners  of 
the  equity  of 
redemption,  de- 
cree an  imme- 
diate sale,  but 
will  fix  a  time 
for  payment, 
and,  in  defi&ult 
thereof^  direct 
a  sale. 


SMITH  V,  ROBINSON. 

AHIS  claim  was  filed  by  Thomas  Smith,  mortgagee, 
against  William  Robinson  and  James  Roberts,  who  were 
entitled  to  the  equity  of  redemption  in  certain  copyhold 
premises  situated  in  the  county  of  Lancaster. 

The  claim  stated  the  mortgage,  bearing  date  the  24th 
of  June,  1834,  and  executed  on  the  same  day  by  William 
Roberts,  since  deceased,  and  William  Robinson,  to  the 
plaintiff,  to  secure  the  sum  of  150?.,  with  interest  at  4Z.  per 
cent.  That,  on  the  10th  of  January,  1849,  William  Ro- 
berts died  intestate,  leaving  the  defendant  James  Roberts, 
his  heir-at-law,  him  surviving.  That  the  defendants  were 
owners  of  the  equity  of  redemption ;  that  the  principal 
and  three  years  interest  remained  unpaid;  and  that  there 
was  no  other  mortgage  affecting  the  property.  The  claim 
prayed  payment  of  the  mortgage  monies,  with  interest  and 
costs  of  suit;  and  in  default  thereof  that  the  premises 
should  be  sold ;  or,  if  the  Court  should  not  think  fit,  in 
the  first  instance,  to  direct  a  sale,  that  the  equity  of  re- 
demption might  be  foreclosed, 


Argument.  Mr.  Shapter  appeared,  on  the  hearing,  for  the  plaintiflT, 
and  stated  that  the  defendants  had  been  served  with,  and 
had  appeared  to,  the  claim,  but  that  they  did  not  appear 
at  the  hearing.  The  learned  counsel  asked  for  an  imme- 
diate decree  for  sale  under  the  48th  section  of  the  15  & 
16  Vict  c.  86(a). 


(a)  Enacts,  ''It  shall  be  law- 
ful for  the  Courts  in  any  suit 
for  the  foreclosure  of  the  equity 
of  redemption  in  any  mortgaged 
property,  upon  the  request  of 
the  mortgagee,  or  of  any  subse- 


quent incumbrancer,  or  of  the 
mortgagor,  or  any  person  claim- 
ing under  them  respectively,  to 
direct  a  sale  of  such  property 
instead  of  a  foreclosure  of  such 
equity  of  redemption,  on  such 
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The  Vicb-Chakcellor: — 

This  is  a  claim  for  foreclosing  the  mortgage,  and  the 
question  I  have  to  consider  is,  whether  I  ought  at  once  to 
make  a  decree  for  a  sale  of  the  estate,  or  a  decree  for  fore- 
closure. Upon  looking  at  the  language  of  the  48th  sec- 
tion, the  effect  of  the  enactment  is,  to  supply  something, 
the  absence  of  which  was  often  the  occasion  of  extreme 
injustice,  delay,  and  expense,  without  answering  any  use- 
ful purpose:  I  mean  a  power  in  the  Court  to  direct  a 
sale  in  lieu  of  foreclosure.  In  this  case,  however,  I  am 
asked  to  make  an  immediate  decree  for  a  sale,  in  the 
absence  of  the  two  parties  who  are  the  owners  of  the 
equity  of  redemption.  They  have  appeared  to  the  claim, 
and  have  been  served  with  notice,  but  are  not  now  before 
me;  and  I  think,  therefore,  to  make  an  order  in  their  ab- 
sence, that  will  at  once  and  for  ever  destroy  their  right 
to  redeem,  would  be,  to  say  the  least,  a  harsh  proceed- 
ing. In  the  view  of  a  Court  of  equity,  the  owner  of  the 
equity  of  redemption  has  been  always  considered  as  en- 
titled to  an  account,  and  an  opportunity  to  redeem  his 
estate,  before  he  is  bound  absolutely.  Moreover,  in  this 
case,  if  I  were  to  make  an  order  for  an  immediate  sale,  I 
should  be  doing  what  is  not  asked  by  the  claim;  which 
prays  first,  very  properly,  payment  of  the  mortgage,  in- 
terest, and  costs;  and  then,  in  the  alternative,  asks  for  a 
sale  or  foreclosure.   There  is,  however,  ample  power  given 


terms  S  the  Court  may  think  fit 
to  direct^  and,  if  the  Court  shall 
flo  think  fit,  without  previously 
determining  the  priorities  of  in- 
cumbrances, or  giving  the  usual 
or  any  time  to  redeem:   Pro- 
vided, that,  if  such  request  shall 
be  made  by  any  such  subsequent 
incumbrancer,  or  by  the  mort- 
gagor, or  by  any  person  claim- 
jng  under  them  respectively,  the 
(hurt  shall  not  direct  any  such 


sale,  without  the  consent  of  the 
mortgagee  or  the  persons  claim- 
ing under  him,  unless  the  party 
making  such  request  shall  de- 
posit in  Court  a  reasonable  sum 
of  money,  to  be  fixed  by  the 
Court,  for  the  purpose  of  secuiv 
ing  the  performance  of  such 
terms  as  the  Court  may  think 
fit  to  impose  on  the  party  mak- 
ing such  request." 
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Judgment, 


hj  the  Act  to  direct  a  sale  forthwith;  but,  for  the  reason 
assigned,  I  decline,  in  the  present  case,  to  exercise  it  I 
shall  therefore  direct  the  Chief  Clerk  t-o  take  an  account  of 
the  debt,  interest,  and  costs;  appoint  a  month,  within 
which  payment  shall  be  made;  and  in  default  of  payment 
order  a  sale  under  the  direction  of  the  Court. 


Jan,  IZth  (k 
I4th. 


FFOOKS  V.  THE  SOUTH  WESTERN  RAILWAY 
COMPANY. 

IhE  bill  was  filed  on  the  16th  of  December,  1852,  by 
John  Ffooks  and  William  Dingley,  of  Sherborne,  in  the 
'  county  of  Dorset,  on  behalf  of  themselves  and  all  other 
the  shareholders  in  the  London  and  South  Western  Rail- 
way Company,  not  being  directors,  against  all  the  direc- 


An  incorpor- 
ated Railway 
Company,  hay- 
ing powers 
within  a  fixed 
time  to  com- 
plete a  branch 
line,  commenc- 

warda^bya^vote  tors  (a)  and  the  Company,  as  defendants. 

of  the  propri- 
etary suspended 
for  a  time,  the 
works.    Before 
their  powers 
expired,  the 
works,  on  a  re- 
solution of  the 
shareholders, 
were  resumed, 
and  actively 
prosecuted. 
After  the  lapse 
ofnearly  aycar, 

the  powers  hav-  * 

ing  then  expired,  and  the  branch  railway  still  being  unfinished,  two  shareholders,  on  behalf  of  them- 
selves and  the  other  shareholders,  filed  a  bill  to  restrain  the  fiirther  prosecution  of  the  works.  On 
amotion  for  an  injunction: — Held^  that  the  plaintiffs,  having  been  aware  of  the  intention  to  con- 
struct the  line,  and  not  having  applied  with  diligence,  the  Court  would  not  grant  the  injunction. 

A  shareholder,  who  had  acquiesced  in  the  recommencement  of  the  works,  afterwards  sold  his  shares 
to  a  purchaser,  who  objected  to  the  further  prosecution  of  the  works: — Held,  that  the  purchaser  was 
bound  by  the  acquiescence  of  his  vendor. 

Sendde^  where  it  is  established,  that,  on  pretence  of  serving  the  interests  of  one  company,  a  mem- 
ber of  a  rival  company  procures  shares  in  order  to  oppose  the  company  into  which  he  has  intruded, 
the  Court,  at  the  instance  of  such  shareholder,  will  not  ordinarily  interfere. 

SemUe^  the  mere  expiration  of  the  parliamentary  period  for  the  completion  of  a  railway  bcgnn 
before  the  powers  expired,  is  not  enough  to  stamp  with  illegality  tlie  proceeding  to  complete  such 
railway. 


Upon  the  13th  and  14th  of  January,  1853,  the  Court 
was  moved,  on  behalf  of  the  plaintiffs,  for  an  injunction, 
in  the  terms  of  the  notice  of  motion,  to  restrain  the  direc- 
tors by  name,  and  the  Company  as  a  defendant,  from  com- 
pleting or  further  carrying  on  all  or  any  of  the  works  of 
the  said  Railway  Company  from  Basingstoke  to  Salisbury, 
and  from  applying  any  of  the  monies  of  the  company  in 
so  completing  or  carrying  on  such  works,  and  also  from 


(a)  The  name  of  Mr.  Chaplin  was  inadvertently  omitted. 
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entering  into  or  signing  on  behalf  of  the  company  any        1553^ 
contract  with  any  contractor  or  other  person  for  such  com-      '^^  - 

.  .       ^  Fpookh 

pleting  or  carrying  on  of  the  said  i^orks;  and  that  the  «. 

company  might  be  restrained  from  sanctioning  any  such      westerv 
agreement  or  arrangement  for  completing  or  further  car-    Railway  Co. 
rying  on  as  aforesaid ;  and  that  the  directors  might  be  or-     Suu^>ment, 
dered  personally  to  pay  the  costs  of  the  motion. 

The  bill  stated,  that,  in  1846,  an  Act  was  passed  by  the 
legislature,  which  embodied  in  it  the  Lands  and  Railways 
Clauses  Consolidation  Acts,  authorising  the  company  to 
construct  a  railway  from  near  Basingstoke  to  Salisbury ; 
and  that  it  was  by  such  Act  provided  (s.  1 1),  "  That  such 
railway  and  the  works  thereof  should  be  completed  within 
three  years  from  the  date  of  the  passing  of  the  said  Act; 
and  that,  on  the  expiration  of  such  period,  the  powers  given 
by  the  said  Act  should  cease,  except  as  to  so  much  of  the 
railway  as  should  then  be  completed."  The  bill  further 
stated,  that,  in  1849,  a  second  Act  was  passed,  extending 
the  company's  powers  for  the  compulsory  purchase  of  land 
for  a  period  of  two  years  from  the  date  of  the  Act,  with  a 
provision,  that,  after  the  expiration  of  that  period,  such 
powers  so  given  should  cease,  except  as  to  so  much  of  the 
said  works  as  should  be  then  completed.  That  such  pe- 
riod so  granted  had  long  expired,  but  that  the  said  line 
was  still  unfinished.  That  the  defendants  were  the  direc- 
tors, and  had  the  custody  of  the  common  seal,  and  control 
over  the  funds  of  the  said  Company;  and  that,  though  the 
powers  given  by  the  Act  had  long  since  expired,  they  had, 
nevertheless,  recommenced  the  works,  and  were  about  to 
enter  into  contracts  for  the  purpose  of  constructing  such 
branch  line  of  railway.  That  the  plaintiffs  had  in  vain  re- 
quested the  said  directors  to  desist  from  such  construc- 
tion of  the  line;  and  on  the  2nd  of  December,  1852,  had 
caused  their  solicitors  to  serve  a  notice  upon  such  direc- 
tors, that,  unless  they  gave  forthwith  an  undertaking  to 
abandon  their  intention  of  making  such  line,  a  bill  would 
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185a  be  filed  in  the  Court  of  Chancery  to  restrain  them  from  so 

Ffooks"  doing;  that  no  such  undertaking  had  been  given  by  the 

«'•  directors,  but  that,  on  the  contrary,  they  intended  to  con- 

Westekn  tinue  the  construction  of  such  branch  railway  and  the 

Railway  Co.  ,      .,  n 

works  tnereoi. 

Statement.  rj^^  bjn  therefore  prayed,  first,  that  it  might  be  de- 
clared that  it  was  not  within  the  powers  of  the  company 
to  complete  or  further  carry  on  the  works  of  the  said  rail- 
way from  Basingstoke  to  Salisbury,  and  that  the  funds 
of  the  Company  cannot  be  lawfully  applied  to  such  pur- 
pose. 

Secondly,  That  the  directors  might  be  restrained  from 
doing  any  act  with  a  view  to  the  construction  of  such 
branch  railway. 

Thirdly,  That  they  might  be  declared  personally  respon- 
sible for  all  monies  expended  by  them  with  a  view  to  the 
construction  of  such  branch  line,  subsequently  to  the  ex- 
piration of  the  powers  given  by  the  Acts. 

Fourthly,  That  the  defendant,  the  South  Western  Rail- 
way Company,  might,  in  like  manner,  be  restrained  from 
sanctioning  any  act  with  a  view  to  the  construction  of  such 
branch  line. 

Fifthly,  And  for  further  relief,  &c.  &c. 

It  appeared  from  the  affidavits  made  for  and  against  the 
application,  that,  on  the  13th  of  August,  1846,  the  London 
and  South  Western  Railway  Company  obtained  an  Act 
for  constructing  a  branch  railway  from  near  Basingstoke  to 
the  city  of  Salisbury.  The  Act,  which  embodied  within 
it,  in  the  usual  way,  the  Lands  and  Railways  Clauses  Con- 
solidation Acts,  contained  the  following  provisions  with 
respect  to  the  time  within  which  the  powers  so  given 
should  be  exercised: — 

By  section  10,  it  was  enacted,  that  the  powers  of  the 
Company  for  the  compulsory  purchase  of  land  shall  not  be 
exercised  after  three  years  from  the  passing  of  the  Act 
By  sect.  11,  that  the  railway  and  works  shall  be  completed 
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within  three  years  firom  the  passing  of  the  Act;  and  on  i853. 
the  expiration  of  such  period,  the  powers  in  this  or  the  ypookh 
said  recited  Acts  granted  to  the  company  for  executing  •• 

the  railway,  or  otherwise  in  relation  thereto,  shall  cease     Wmtirn 

to  be  exercised,  except  as  to  so  much  of  the  railway  as        , 

shaU  then  be  completed.  Statement. 

In  January,  1847,  the  directors  entered  into  a  contract 
with  Mr.  Thomas  Brassey  for  constructing  the  whole  of 
the  proposed  line  and  works  (with  an  immaterial  excep- 
tion), for  a  sura,  of  380,0001  This  contract  was  formally 
sealed  by  the  directors,  and  by  a  report  made  at  the  next 
half  yearly  general  meeting,  held  on  the  26th  of  February 
following,  it  was  duly  notified  to  the  shareholders  that 
the  line  had  been  marked  out,  the  contract  entered  into, 
and  the  works  commenced;  and  at  the  second  half-yearly 
general  meeting,  held  on  the  6th  of  August  in  the  same 
year,  a  charge  appeared  in  the  report  for  a  sum  of 
36,8162.  18«.  8d  for  the  work  done  on  the  Basingstoke 
and  Salisbury  Railway. 

From  that  period,  to  some  time  between  August  and 
November,  1848,  the  work  was  regularly  carried  on;  the 
directors,  at  every  half-yearly  general  meeting  furnishing 
in  their  reports  a  statement  of  the  progress  made,  and  the 
amount  of  money  expended  in  the  prosecution  of  such 
works.  In  the  autumn  of  1847,  in  consequence  of  the  de- 
pressed state  of  the  money  market,  which  then  and  for 
some  time  afterwards  existed,  it  was  considered  expedient, 
by  the  directors,  to  relieve  the  proprietors  as  much  as  pos- 
sible from  the  pressure  of  calls;  and  with  this  view,  the 
works  on  the  Basingstoke  and  Salisbury  branch  (with 
others,)  were  first  slackened,  and  afterwards,  in  the  au- 
tumn of  1848,  totally  suspended.  This  fact  was  formally 
announced  to  the  shareholders  at  a  special  general  meet- 
ing held  in  November,  1848.  At  the  half-yearly  general 
meeting  held  on  the  15th  of  February,  1849,  the  directors 
called  the  attention  of  the  shareholders  to  the  position  of 
VOL.  I.  L  s.  G. 
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Wkstxrh 

Railway  Ck). 

SiatemenU 


the  company  in  respect  to  the  compulsory  powers  of  tak- 
ing land  for  the  Basingstoke  and  Salisbury  line,  which 
would  expire  in  the  course  of  the  summer,  and  recom- 
mended to  the  consideration  of  the  shareholders,  ''  that, 
as  the  best  policy,  means  should  be  taken  to  keep  the 
powers  intact>  that  they  might  be  dealt  with,  in  future,  as 
might  be  judged  advantageous  to  the  interests  of  the  pro- 
prietors." "  The  directors,  however,  pledged  themselves  to 
take  no  step  for  the  purpose  without  the  previous  consent 
of  the  proprietary." 

A  draft  of  a  bill  for  extending,  for  two  years,  the  powers 
of  the  company  to  acquire  land  for  the  construction  of  the 
Basingstoke  and  Salisbury  Railway  was  submitted  to  the 
consideration  of  the  meeting,  and  upon  a  resolution  being 
proposed,  that  such  bill  be  approved  of,  an  amendment 
was  moved,  that  the  Basingstoke  and  Salisbury  line  be 
forthwith  abandoned;  which,  however,  upon  a  ballot  being 
taken,  was  lost  by  a  majority  of  99  to  0.  The  original 
motion  was  accordingly  carried,  and  the  bill  subsequently 
became  the  London  and  South  Western  Extension  of 
Powers  Act  (1849).  At  the  half-yearly  general  meeting, 
held  in  August,  1849,  the  directors  repeated  their  engage- 
ment, that  no  steps  should  be  taken  for  recommencing  the 
works,  until  a  decided  majority  of  the  shareholders  should 
have  determined  in  favoiir  of  prosecuting  the  undertaking. 
A  special  general  meeting  was  subsequently  convened  by 
the  directors,  on  the  25th  of  October,  1850,  for  the  purpose 
of  submitting  to  the  shareholders  the  propriety  of  recom- 
mencing the  works;  and  a  report  was  made,  in  which  the 
attention  of  the  meeting  was  called  to  the  fact,  ^'  that  the 
powers  for  the  compulsory  acquisition  of  land  on  the  Ba- 
singstoke and  Salisbury  line  would  expire  in  the  follow- 
ing summer.  The  directors,  however,  rested  satisfied  with 
bringing  this  circumstance  to  the  notice  of  the  meeting." 

At  each  of  the  half-yearly  general  meetings  held  in 
1847-^-9, 1850,  up  to  August,  1851,  the  course  taken  by 
the  directors,  in  reference  to  the  formation  of  the  contract 
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with  Mr.  Braaeey,  the  commencement  of  the  works,  their  i863. 
Buhseqnent  suspension  and  abandonment,  and  the  expendi- 
ture, amounting,  up  to  the  30th  of  June,  1851,  to  276,4812., 
was  sanctioned  by  the  proprietary,  in  resolutions  moYed 
and  passed  at  the  different  meetings.  It  was  stated  in  the 
affidavits  made  by  the  solicitors  of  the  company,  that  the  ^^<«maii. 
reports  and  proceedings  at  all  the  general  and  special 
meetings  were,  by  order  of  the  directors,  regularly  printed, 
and  circulated  as  extensively  as  possible  among  the  general 
body  of  shareholders. 

A  special  general  meeting  of  the  proprietors  was  con- 
vened on  the  16th  of  December,  1861,  for  the  purpose  of 
considering  inter  aUa,  the  expediency  of  resuming  the 
works,  and  completing  the  Basingstoke  and  Salisbury  Ex- 
tension line;  and,  in  the  report  submitted  to  the  proprie- 
tors on  that  occasion,  the  directors  recommended,  in  the 
event  of  the  extension  from  Salisbury  to  Exeter  being 
sanctioned,  that  the  proprietors  should  contemplate  the 
completion  of  the  Basingstoke  and  Salisbury  line.  At 
that  meeting,  a  resolution  was  passed  for  appointing  a 
committee  of  shareholders  to  consider  the  proposals,  and 
the  meeting  was  adjourned  until  the  23rd  of  Dec^nber, 
1861 ;  and  on  that  date,  the  committee  previously  appoint- 
ed made  their  report,  in  which,  after  having  recommended 
application  to  be  made  to  the  directors  for  further  informa^ 
tion  on  the  subject  of  completing  the  Basingstoke  and 
Salisbury  Branch  Railway,  they  expressed  themselves 
thus: — 

"  Tour  committee  cannot  too  strongly  urge  upon  yoa 
the  sound  policy  of  authorising  your  directors  to  resume, 
at  the  earliest  period  compatible  with  a  due  regard  to  eco- 
nomical arrangements  with  contractors  and  others,  and  to 
complete  as  a  single  Une,  that  portion  of  railway  which  lies 
between  Basingstoke  and  Andover.  Your  committee  have 
ascertained  that  the  works  last  alluded  to  are,  in  point  of 
fact,  in  a  forward  state,  and  that  the  rails  are  in  hand; 
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the  further  outlay,  therefore,  although  considerable,  is  of 
secondary  importance,  inasmuch  as  it  is  a  question  which 
may  involve  the  permanent  security  of  a  large  portion  of 
your  property/' 

Upon  the  adoption  of  this  report  being  moved,  an  ex- 
Siatemftu.  tension  of  the  line  from  Salisbury  to  Exeter  was  proposed 
by  way  of  amendment;  but  on  a  poll  being  taken  the 
amendment  was  negatived,  and  the  original  motion  car- 
ried. 

The  directors,  in  pursuance  of  the  recommendation  of 
the  committee,  entered  into  negotiation  with  Mr.  Brassey 
for  the  resumption  of  the  works;  and  that  gentleman  hav- 
ing offered  to  complete  the  line  for  the  sum  of  74,0002. 
over  and  above  what  he  had  already  been  paid,  in  lieu  of 
a  balance  of  115,000Z.  to  which  he  was  entitled  under  the 
original  contract,  the  directors  notified  to  him,  on  the 
16th  of  January,  1852,  that  his  offer  had  been  accepted. 
A  half-yearly  general  meeting  was  held  on  the  1 2th  of 
February  following,  when  the  sums  of  money  expended  on 
the  line  between  June  and  December,  1851,  was  stated  to 
amount  to  31492.  2^.  6d  In  the  report  then  read,  the  di- 
rectors announced  to  the  meeting  their  arrangement  with 
Mr.  Brassey  for  completing  the  works  from  Basingstoke  to 
Andover  as  a  single  line,  at  a  reduced  cost  of  74,0002. 
"  The  works  (it  was  stated)  are  therefore  recommenced. 
In  regard  to  the  remaining  portion  of  the  line  between 
Andover  and  Salisbury,  the  directors  are  pursuing  the  in- 
quiry recommended  in  the  committee^s  report,  as  to  ob- 
taining the  lowest  estimate  at  which  the  works  between 
those  places  can  be  completed."  The  report  was  adopted 
without  objection. 

At  the  next  half-yearly  general  meeting,  on  the  17th 
of  August,  1852,  a  further  sum  of  90032.  was  charged  in 
respect  of  the  Basingstoke  and  Andover  Railway;  and  the 
directors  announced  to  the  meeting  that  the  works  from 
near  BasingBtoke  to  Andover,  which  were  resumed  at  the 
express  recommendation  of  the  committee  of  shareholders 
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in  their  report  of  the  22iid  of  December,  1851,  were  in 
actiye  operation. 

The  report,  so  far  as  related  to  the  Basingstoke  and 
Andover  Bailwaj,  was  accordingly  adopted  hj  a  resolu-      Wkbtkrn 
tion.  Rau^yCq. 

The  works  between  Basingstoke  and  Andover  were  con-     Siaiemau. 
sequently  resumed  bj  Mr.  Brassey  on  the  28th  of  Janu- 
ary, 1852,  several  hundred  men  being  employed  thereon; 
and  were  continued  with  activity  up  to  the  present  time. 

As  to  the  land  required  for  the  whole  line,  nearly  the 
whole  of  the  notices  had  been  served ;  and  of  that  portion 
of  land  between  Basingstoke  and  Andover,  out  of  about 
193  acres  necessary  for  the  works,  1 43  had  been  acquired 
by  the  company, — ^the  whole  purchase-money  for  ii^ich 
had  been  paid  or  deposited  under  the  Act,  except  one  sum 
of  3042.  The  loss  to  the  company  that  would  result  from 
now  abandoning  and  subsequently  resuming  the  works  be- 
tween Basingstoke  and  Andover  was  stated  in  Mr.  Bras- 
sey's  affidavit  to  be  not  less  than  10,0002. 

The  plaintiff,  Mr.  John  Ffooks,  became  a  holder  of  one 
501.  share,  by  purchase  irom  a  Mr.  Slade,  upon  the  18th 
of  October,  1852;  the  other  plaintiff  William  Dingley 
purchased  fifty  one-third  shares,  value  162.  13s.  4<2.  each, 
which  were  allotted  to  him  upon  the  22nd  of  December, 
1846,  and  upon  each  of  which  he  had  paid  112.  13tf.  4(2. 
leaving  three  calls  still  due  on  each.  Both  the  plaintiffs 
were  residents  at  Sherborne,  and  deposed  that  their  object 
in  taking  shares  in  the  company  was  to  promote  railway 
communication  between  that  place  and  the  metropolis. 

Both  admitted  that  they  were  subscribers  to  a  projected 
ndlwav  from  Basingstoke  to  Salisbury  in  connexion  with 
the  Basingstoke  and  Reading  branch  of  the  Great  West- 
em  Railway,  for  which  the  bill  was  then  before  Parlia- 
ment: Mr.  Ffooks  to  the  amount  of  1200^.,  on  which  he 
had  paid  1202.  But  both  the  plaintiffs  deposed  that  they 
were  not,  nor  had  they  had  any  intention  of  becoming, 
such  subscribers  at  the  date  of  the  filing  of  the  bill. 
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"pfooKs"  plaintiffs  indiyiduallj,  or  those  to  whose  rights  they  had 

••  succeeded,  had  ever  attended  or  taken  part  in  the  pro- 

Wkhtkrn  ceedings  at  the  several  meetings  held  under  the  Acts. 

Railway  Co. 

^^rgwrnenL  jfy  MalvM  and  Mr.  J^.  J.  TfooA— There  are  few  facts  con- 
tested in  this  case.  It  is  admitted  that  the  company's  Acts 
have  expired,  and  that  they  are  now  prosecuting  and  in- 
tend to  prosecute  the  construction  of  the  railway  and 
works  between  Basingstoke  and  Andover.  There  are, 
therefore,  two  principal  questions  that  arise  upon  this  mo- 
tion: First,  whether  what  the  defendants  claim  to  be  en- 
titled to  do  is  illegal;  secondly,  whether,  if  so,  the  plain- 
tiffs can  come  into  this  Court  to  restrain  them.  The  first 
question  then  is,  whether  the  construction  of  a  rsdlway 
after  the  expiration  of  the  Act  is  illegal  But  in  order  to 
make  the  works,  land  is  required  which  cannot  legally  be 
obtained  except  under  the  authority  of  an  Act  of  Parliar 
ment;  private  and  public  rights  must  be  invaded,  roads 
and  rivers  crossed  and  diverted,  cuttings  made,  &c.;  no 
one  of  which  acts  can  be  performed  after  the  statute  has 
expired,  without  exposing  those  who  make  the  attempt  to 
civil  or  criminal  proceedings.  Then  it  is  contended,  that, 
this  company  having  acquired  all  or  nearly  all  the  land 
between  Basingstoke  and  Andover,  they  are  at  liberty  to 
deal  with  it  as  their  property;  but  even  assuming,  for  ar- 
gument sake,  as  the  fact,  that  all  the  land  so  far  as  An- 
dover has  been  acquired  by  the  company,  the  prosecution 
of  the  works  would  still  remain  illegal  It  is  clear  that 
the  possession  of  the  land  would  not  entitle  the  company 
to  violate  either  public  or  private  rights.  In  this  railway, 
four  public  roads  must  be  crossed  at  a  level,  which  the 
railway  company  dare  not  now  attempt  without  the  risk 
of  an  indictment  Again,  it  is  in  evidence  that  this  rail- 
way has  been  abandoned;  but,  if  so,  the  land  which  they 
have  purchased  is  no  longer  the  property  of  the  company, 
but  is  vested  in  the  owners  of  the  adjacent  land  under  the 
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221st  section  (a)  of  the  4  &  5  Will  4,  a  IxxxviiL  It  is  dear, 
therefore,  that  the  land  between  Basingstoke  and  Andov^ 
is  no  longer  vested  in  the  company.  But  however  this 
maybe,  it  is  not  pretended  that  the  company  have  acquir- 
ed the  land  beyond  Andover;  so  that  even  supposing  they 
experience  no  difficulty  in  proceeding  to  that  place,  any 
attempt  to  construct  the  line  thence  to  Salisbury  would 
be  indisputably  illegal  In  fact,  so  clearly  is  the  construc- 
tion of  the  line  beyond  Andover  illegal,  except  under  the 
authority  of  an  Act  of  Parliament,  which  the  company 
has  not  got  or  applied  for,  and  cannot  now  obtain,  that  the 
attempt  to  advance  beyond  Andover  has  not  and  will  not 
be  made.  The  question,  then,  resolves  itself  to  this:  Are 
*  the  company  at  liberty  to  construct  the  railway  as  far  as 
Andover  only?  In  addition  to  the  objections  already 
urged,  there  remains  one  that  is  fatal  to  the  claim  which 
is  set  up  on  the  part  of  the  company.  A  railway  from 
Basingstoke  to  Andover  is  not  identical  with  a  railway 
from  the  same  place  to  Salisbury.  The  object  is  different; 
the  means  of  effecting  it,  the  liabilities,  the  expenditure, 
the  receipts,  the  chances  of  success  are  all  materially  dif- 
ferent A  railway  to  stop  short  at  Andover  is  not  that 
thing  for  the  promotion  of  which  the  shareholders  in  this 
company  have  subscribed:  Cohe^i  v.  WHkinsonQi). 


(a)  The  22lBt  section  of  the 
Act  (the  London  and  South 
Western  Bailway  Company's 
Act)  is  as  follows: — 

"And  be  it  farther  enacted, 
that,  if  t£e  said  railway,  or  any 
part  thereof  shall  at  any  time 
hereafter  be  abandoned  or  given 
up  by  the  said  company,  or, 
after  the  same  shall  have  been 
completed,  shall,  for  the  space  of 
three  years,  cease  to  be  used  and 
employed  as  a  r^way,  then  and 
in  such  case  the  land  so  taken  by 
the  company  for  the  purpose  of 
this  Act  or  otherwise,  the  part  or 
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parts  thereof  over  which  the  said 
railway,  or  any  part  or  portion  of 
such  railway  which  shall  be  so 
abandoned  or  given  up  by  the  said 
company,  shall  pass,  sh^  vest  in 
the  owners,  for  the  time  beings 
of  the  land  adjoining  that  which 
shall  be  so  abandoned  or  given 
up,  in  manner  following,  that  is 
to  say,  one  moiety  in  the  owners 
of  land  on  the  one  side,  and  the 
remainder  thereof  in  the  owners 
of  the  land  on  the  other  side 
thereof" 
(6)  1  Mac.  ^  G.  481. 
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It  is  well  settled  that  any  application  of  the  common 
fund  for  a  purpose  different  from  that  for  which  it  has 
been  subscribed  is  illegal,  and  will  be  restrained  by  this 
Court:  Coleman  v.  The  Eastern  Counties  Railway  Com- 
pany (a),  Salomons  v.  Laing{b),  Great  Western  Raihvay 
Company  v.  RtishotU{c),  Munt  v.  The  Shrewsbury  and  Ches- 
ter Railway  Company  (d).  It  is  clear,  upon  these  authori- 
ties, that  the  construction  of  the  line  to  Andover  only,  be- 
ing an  object  different  from  the  common  object  of  the 
partnership,  is  illegal,  and  may  be  restrained  by  this 
Court.  The  company,  therefore,  are  in  this  dilemma — 
they  have  no  power  (not  having  the  land)  to  construct  a 
railway  beyond  Andover;  they  have  no  right  to  complete 
the  line  to  that  place  only.  The  prosecution  of  the  works, 
therefore,  is  clearly  such  conduct  as  this  Court,  upon  a  pro- 
per application,  will  restrain.  The  only  remaining  question 
is,  whether  the  plaintiffs  have  a  right  to  restrain  the  do- 
ing of  these  unlawful  acts — a  proposition  which,  however, 
cannot  be  doubted."  In  Nalusch  v.  Irving  (e),  in  Beman  v. 
Rufford(f),  and  in  Graham  v.  The  Birkenhead,  Lancaster, 
and  Cheshire  Railway  Company  {g),  there  was  but  one  plain- 
tiff, who  sued  on  behalf  of  himself  and  his  co-shareholders. 
In  fact,  in  almost  all  the  cases  already  cited,  the  right  of  one 
or  more  shareholders  on  behalf  of  himself  and  others,  to 
restrain  acts  foreign  to  the  common  object  of  the  partner- 
ship, was  fully  recognised.  It  is  submitted,  therefore,  that 
this  injunction  must  be  granted. 


Mr.  Bacon,  Mr.  FoUett,  and  Mr.  Wickens  for  th^  defend- 
ants.— The  frame  of  the  suit  is  defective,  because  the 
plaintiffs  come  forward  employing  the  names  of  the  par- 
ties who  are  authorising  the  very  act«  which  this  bill  seeks 
to  restrain. 


(a)  10  Beav.  1. 
(6)  12  Beav.  353. 
(c)  16  Jur.  238. 
(i)  13  Beav.  1. 


(e)  Gow  on  Partnersbip,  App.,  39fl. 
(/)  1  Sim.,  N.  S.,  660. 
(g)  2  Mac  &  G.  146;  2  H.  &  T. 
460. 
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There  is  no  analogjr  between  this  and  a  creditor  s  or 
legatee's  suit,  because  there  the  plaintiff  sues  for  the  com- 
mon benefit  of  all  those  whom  he  associates  with  him- 
self as  co-plaintiffs;  whereas  in  this  bill  an  order  is  asked, 
which  is  contrary  to  the  wishes  and  detrimental  to  the  in- 
terests of  those  whose  names  the  plaintiffs  employ  on  this 
record. 

The  interposition  of  the  Court  by  injunction  is  discre- 
tionary; and,  in  the  exercise  of  that  discretion,  the  Court 
will  not  disr^ard  the  fact,  that  these  plaintiffs  are  mem- 
bers of  a  rival  company,  now  seeking  from  Parliament 
authority  to  construct  a  railway  over  the  same  line  of 
country  as  the  railway,  the  completion  of  which  this  mo- 
tion seeks  to  restrain. 

The  cases  which  have  been  cited  bear  no  analogy  to  this 
case,  because  in  them  the  acts  restrained  were  all  acts  il- 
legal per  se.  Here  the  act  sought  to  be  restrained  is  in 
every  respect  legal,  it  is  within  the  powers  given  by  the 
statute  now  expired;  it  has  been  sanctioned  at  every  stage 
by  the  proprietary  at  the  general  meetings  duly  convened 
under  the  statute.  It  is,  in  truth,  that  identical  thing, 
the  doing  of  which  was  contemplated  by  Parliament  when 
it  authorised  this  undertaking.  There  is  no  case  to  be 
found,  in  which  this  Court  has  ever  interposed  by  way  of 
injunction,  or  otherwise,  to  restrain  the  prosecution  of  the 
works,  upon  the  mere  ground  that  the  Act  of  Parliament 
has  expired,  even  on  the  application  of  persons  who  are 
not  members  of  the  partnership. 

It  is  to  be  borne  in  mind,  that  the  question  here  is,  not 
between  the  Attorney-General  and  the  Company,  in  respect 
of  any  contract  with  the  public,  but  between  different  mem- 
bers of  the  same  partnership,  who  are  all  bound  by  their 
common  contract  to  construct  the  railway  and  works.  It 
is  submitted,  that,  as  among  the  shareholders,  time  is  not 
of  the  essence  of  the  contract;  and  that  no  one  shareholder 
can  be  heard  to  object,  that  the  time  for  constructing  the 
line  has  expired,  and  that  the  company,  of  which  he  is  a 
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member,  is  therefore  relieved  from  the  obligation  of  per- 
forming its  contract  It  is  well  settled,  that,  where  a  rail- 
way has  taken  land  under  their  compulsorypowers^theymay 
be  compelled  to  complete  the  undertaking,  at  law,  hj  man- 
damus :  R^.  V.  The  York  and  Norih  Midland  Railway  Com" 
pany(a);  and  in  this  Court,  by  a  decree  for  specific  perfor- 
mance: Hawhea  v.  Eastern,  Counties  Railway  CompcmyQi). 

But,  though  there  are  no  cases  to  be  found  in  which 
this  Court  has  interposed  by  injunction  upon  the  mere 
ground  that  the  Act  has  expired,  there  are  several  authori- 
ties to  shew,  that,  where  the  party  applying  has  acquiesced 
in  the  acts  of  which  he  afterwards  complains,  or  where 
the  balance  of  convenience  is  against  interference,  the 
Court  will  hold  its  hand.  In  Graham  v.  The  Birkenhead, 
LancastsTy  and  Cheshire  Railway  Company  (c).  Lord  Cot- 
tenham  refused  an  injunction,  upon  the  ground  that  any 
member,  knowing  it  was  intended  to  go  on  with  the  works 
complained  of,  and  not  making  an  application  forthwith, 
thereby  gave  rise  to  a  new  equity  a^nst  himself,  depriv- 
ing him  of  the  right  to  prevent  the  company  from  doing 
that  which  was  contrary  to  the  general  rights  of  the  share- 
holders. The  same  doctrine  was  also  laid  down  in  the 
case  of  Kent  v.  JaxJeson  (d). 

Upon  the  question  of  convenience,  the  same  Judge  laid 
down  the  rule,  that,  if  the  Court  sees  clearly,  that  its  in- 
terference, instead  of  protecting  the  shareholders'  interests, 
will  tend  to  the  ruin  of  the  great  body  of  those  concerned, 
it  would  be  very  cautious  in  exercising  its  jurisdiction: 
Oraham  v.  The  Birkenhead,  Lancaster,  and  Cheshire  Rail- 
way Company  (c).  In  fVebb  v.  The  Direct  London  and 
Portsmouth  Railway  Company  (e)  and  Lord  James  Stuart  v. 
The  London  and  North  Western  Railway  Company  C/),  the 


(a)  17  Jut.  36. 

(b)  1  De  a,  Mac.,  &G.  737; 
16  Jut.  1061;  7  Bailw.  Caa.  216. 

(c)  2Mac.«cG.  ]46— 157. 
{d)  14  Beav.  384. 


{€)  iDe  G.,  Mac,  &  G.  621; 
16  Jur.  323. 

(/)  1  De.  a,  Mac,  &  G.  721; 
16  Jur.  531;  7  Bailw.  Gas.  25. 
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Court  refused  to  decree  specific  performance,  upon  the        i853. 
ground  that  the  interference  would  do  more  injustice  than 
it  could  afford  relief. 

That  the  Court  will  not  exercise  its  jurisdiction  by  in- 
junction, or  by  decreeing  specific  performance,  unless  it 
see  that  the  balance  of  advantage  is  in  favour  of  doing  so,  Argument 
is  well  settled,  on  the  authorities  of  Hodgson  v.  Earl 
Poms  (a),  WM  v.  The  Direct  Portsmouth  Railway  Comr 
pany  (6),  Lord  James  Stuart  v.  The  London  and  North 
Western  Railway  Company  (c). 

Here,  the  immediate  result  of  interfering  would  be  the 
conflict  of  Courts.  If  the  company  did  not  complete  the 
line,  they  would  be  obnoxious  to  a  mandamus:  Reg.  v.  The 
York  and  North  Midland  Railway  Compamy  (d) ;  but  if 
they  proceeded  to  construct  the  railway,  they  would,  if  this 
motion  were  successful,  be  restrained  by  injunction.  It 
was  submitted,  that  the  Court  would  not  place  defendants 
in  such  a  position. 

Again,  it  was  the  duty  of  these  plaintiffs  to  have  used 
due  diligence  in  coming  to  this  Court,  to  restrain  the  acts 
of  which  they  complain;  but,  so  far  from  having  done  so, 
they  lie  by  many  months,  and  do  not  now  offer  to  the 
Court  any  excuse  for  the  delay.  Upon  this  ground  alone 
the  Court  will  refuse  the  relief  they  ask:  Hodgson  v.  Earl 
Powis  {€). 

Then,  it  is  said,  that,  the  line  having  been  abandoned, 
the  land  purchased  by  the  company  is  now  vested  in  the 
owners  of  the  adjacent  soil.  But  the  answer  to  this  argu- 
ment is  twofold:  first,  that  the  railway  was  never  aban- 
doned, but  the  works  only  temporarily  suspended;  and  se- 
condly, that  the  section  relied  on  as  having  this  effect 
applies  only  to  the  land  taken  for  the  construction  of  the 
railway  from  London  to  Southampton. 

(a)  1  De  G.,  Mac,  &  O.  6..  {d)  17  Jur.  36. 

(b)  1  De  G.,  Mac^  &  Q.  521.  (e)  3  De  G.,  Mac,  &  G.  6. 
{€)  1  De.  G.,  Mac,  &  G.  721. 
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1863.  Upon  the  whole,  it  is  submitted,  that  the  frame  of  this 

"ffoo  %       ^^  ^  defective;  the  prosecution  of  these  works  is  not 

V.  unlawful,  at  least,  as  among  the  shareholders  themselves; 

Wbstbrn      the  plaintiffs,  being  members  of  a  rival  company,  with  an 

Railway  Co.   interest  adverse  to  the  company  on  whose  behalf  they  sue, 

ArgumenL     yfyjx  not  be  entitled  to  relief  in  equity;  the  plaintiffs,  by 

their  acquiescence,  have  lost  any  right  they  ever  had  of 

restraining  the  construction  of  the  railway.    In  this  case, 

the  balance  of  inconvenience  being  against  the  application, 

this  Court,  in  the  exercise  of  its  discretionary  power,  will 

not  interpose  by  way  of  injunction.    Lastly,  the  plaintiflb 

not  having  used  due  diligence,  or  assigned  a  sufficient 

ground  for  the  delay,  are  deprived  of  the  right  to  obtain 

the  assistance  of  a  Court  of  equity. 

Mr.  Malins  in  reply. — Several  of  the  points  urged  against 
this  motion  are  long  since  settled  by  authority.  It  has  been 
conteQded,  that  the  frame  of  the  suit  is  defective,  on  the 
ground  that  two  shareholders  are  on  this  record  suing  on 
behalf  of  themselves  and  their  co-shareholders  against  the 
company;  but  the  same  circumstance  existed  in  Winch  v. 
The  Chester  and  Birkenhead  Railway  Company  (a),  in  Be- 
man  v.  Rufford  (6),  and  in  almost  all  the  cases  in  which 
this  Court  has  interposed  to  restrain  the  governing  body 
from  exceeding  their  powers. 

Then  it  is  said,  that  the  fact  of  the  plaintiffs  being  mem- 
bers of  a  rival  company  disentitles  them  to  relief  in  equity. 
But  it  is  settled  by  a  long  course  of  decisions,  that,  where 
the  act  sought  to  be  restrained  is  illegal,  this  Court  will 
not  take  notice  of  the  plaintiffs'  motives  for  making  the 
application.  In  Winch  v.  The  Chester  and  Birkenhead 
Railway  Company  (a),  the  plaintiff  was  the  holder  of  a 
few  shares,  and  was  put  forward  undisguisedly  as  in  the 
interest  of  the  Great  Western  Railway  Company;  but  the 

(a)  16  Jur.  1036.  (b)  1  Sim.,  N.  S.,  660. 
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objection  was  not  even  considered  arguable.     In  Cde-        1853. 
man  v.  The  Eastern  Counties  Railway  Compamy  (a),  the  - 

same  circumstance  existed ;  and  the  present  Vice-  Chancel-  «. 

lor  Kindersley,  then  at  the  bar,  (page  8)  urged  the  argu-  wmtbrw 
ment  now  pressed  on  the  Court,  but  without  success.  In  ^"'^^^  ^' 
Cohen  V.  WilkiTison  (6),  Lord  Langdale  observed,  he  had  Ar^tnent 
nothing  to  do  with  the  motives  or  purpose  of  the  suit.  In 
Munt  V.  The  Shrewsbury  and  Chester  Railway  Company  (c), 
the  plaintiff  was  a  shareholder,  but  the  nominee  of  a  rival 
Company,  and  his  interest  was  affected  in  the  fund  pro- 
posed to  be  expended,  as  it  appeared  on  calculation,  to 
the  extent  of  Is.  4d.;  but  the  Court  granted  the  injunc- 
tion. In  Beman  v.  Rufford  (d),  the  plaintiff  acquired  one 
share  the  day  before  the  bill  was  filed;  and,  in  Salomons  v. 
Laing  (e\  the  plaintiff  was  the  chairman  of  a  rival  com- 
pany. The  only  question  the  Court  would  entertain 
wasy  whether  the  plaintiff  was  a  shareholder,  and  whether 
the  act  sought  to  be  restrained  was  illegal.  [The  Vioe- 
CHAjtfCELLon. — The  effect  of  these  decisions  seems  to  be 
this — that  the  mere  circumstance  of  the  plaintiff  being  a 
member  of  a  rival  company  will  not,  in  a  case  proper  for 
the  interference  of  the  Court,  disentitle  him  to  relief] 
The  objection  has  been  frequently  raised,  and  in  some 
cases  directly  overruled,  in  others  disregarded  by  the 
Court  It  is  submitted,  therefore,  that  the  point  is  now 
concluded.  In  this  case,  it  was  not  necessary  to  contest 
ity  because  it  appeared  from  the  affidavits  of  both  the 
plaintiffs  that  their  sole  motive  in  coming  to  this  Court 
was,  that  the  whole  line  should  be  constructed,  which  ano- 
ther c«>mpany  was  prepared  to  do,  and  not  only  a  portion 
of  the  line:  Then  arises  the  question,  is  the  act  illegal? — 
Of  that  there  could  be  no  doubt.    First,  it  was  proposed  to 

(a)  10  Beav.  1.  (d)  1  Sim.,  N.  S.,  550. 

(5)  1  Mac  &  G.  481.  («)  12  Beav.  353. 

(e)  13  Beav.  1. 
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I8da        make  a  part  of  the  line  only,  in  lieu  of  the  whole  line, 
"ffoom       ^^'  constracting  which  the  shareholders  had  subscribed, 
«.  which  Was  illegal:  Cohen  v.  FtU?»tMon(a).    Secondly,  the 

Wwr^EN  fiicds  to  be  expended  would  be  wasted;  because,  with- 
lUiL^  Co.  ^^^  ^^  authority  of  an  Act  of  Parliament^  which  ex  con- 
ArgwmenL  cessis  the  company  had  not,  they  had  no  power  to  cross 
the  public  roads  or  rivers,  and  the  line  could  not  otherwise 
be  constructed.  It  was  conceded  that  the  company  had  not 
obtained  the  land  to  Salisbury;  but  all  the  land  they  had 
actually  acquired  was  now  vested  in  the  owners  of  the  ad- 
joining land :  4  &  6  Will  4,  c  IxxxviiL,  s.  221.  Again,  it 
was  illegal  to  apply  the  funds  for  any  purpose  other  than 
that  for  which  they  were  subscribed:  The  Oreai  Weatem 
Railway  Company  v.  Ruehout(]bi)y  Sievene  v.  The  SotUh  De- 
von Railway  Company  (c),  Bagahaw  v.  The  Eastern  Coun- 
ties Union  Railway  Company  (d).  It  was  clear,  then,  that 
the  principle  on  which  the  Court  acted  was  to  keep  com- 
panies within  the  limits  of  the  contract  by  which  the 
shareholders  were  associated^  together. 

Then,  it  was  said,  that  the  plaintiffs  had  acquiesced  in 
the  act  of  which  by  this  bill  they  complained,  and  could 
not  now  be  heard  to  object:  but  the  answer  to  that  ail- 
ment was,  first,  that  there  was  no  evidence  to  shew  that 
these  plaintiffs  had  in  fact  acquiesced;  secondly,  that  no 
acquiescence  could  sanction  what  is  illegal:  Re  German 
Mining  Company  (e).  In  the  case  of  Morgan  v.  The  Vale 
of  NeaJth  Brewery  (/),  Lord  CoUenham  laid  down  the 
rule,  that,  though  the  majority  of  partners  may  bind  the 
minority  on  every  point  which  the  deed  by  their  common 
contract  authorises,  jet  they  have  no  authority  whatever 
to  bind  the  minority  on  any  matter  that  is  not  within  the 

(a)  1  Mac  &  G.  481.  (d)  7  Hare,  114;  2  Mac  &  G. 

(6)  6  De  G.  &a  S90;  16  Jar.  389. 

238  (0  14  Jur.  874. 

(c)13B«iv.48.  (/)lMac.&G.226,a39. 
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common  contract  The  same  doctrine  was  acted  on  in 
Burmester  v.  Norrisia). 

Then,  a  distinction  was  sought  to  be  made  between  the 
contract  of  the  partners  inter  se,  and  that  with  the  pub- 
lic; but  in  Cohen  v.  Wilkin8on(b\  Lord  CotterJiam  declared 
that  a  contract  with  the  public  is  a  contract  with  the  share- 
holders. It  was  quite  clear,  that,  in  this  case,  the  contract 
was  that  the  line  should  be  constructed  within  the  time 
limited  by  Parliament 

The  case  of  Oraham  v.  2%e  Birkenhead  and  Cheshire 
Junction  Railway  Ctm/pany  (c)  was  decided  on  the  special 
circumstances  of  the  case.  The  plaintiff  was  a  shareholder 
in  a  company,  the  sole  object  of  which  was  to  construct  a 
line  from  Chester  to  Manchester.  He  must  have  known 
that  12,0002L  had  been  expended  in  making  the  railway  as 
far  as  Warrington;  and  when  the  company  resolved  to 
make  the  line  to  Warrington  only,  he  raised  no  objection; 
and  Lord  CoUenham  therefore  treated  him  as  having  con- 
curred in  what  he  afterwards  sought  to  prevent  This 
case  was  therefore  inapplicable  to  the  present  question. 
It  was  submitted  upon  the  whole  that  the  plaintiff  was 
entitled  to  the  injunction. 


1853. 

Ffooks 

«. 

South 

Westihn 

Railway  Co. 

ArffumerU, 


The  Vice-Chancbllor: — 

The  plaintiffs  by  their  bill  ask  the  Court  to  restrain  the 
company  from  applying  its  funds  for  completing  the  line 
of  railway  from  Basingstoke  to  Salisbury  through  Ando- 
Ter — ^that  is^  to  restrain  the  company  from  applying  those 
funds  to  a  purpose  to  which  they  were  dedicated  by  the 
agreement  between  the  shareholders,  sanctioned  by  Act  of 
Parliament. 

The  single  ground  on  which  the  plaintiff's  case  rests  is, 
that  the  time  limited  by  Parliament  for  the  completion  of 


(a)  6  Ezch.  799. 
VOL.1. 


(b)  1  Mac.  &  G.  481.      (c)  2  Mac.  &  G.  146. 
M  &  o. 


Judgment, 
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1863.  the  work  and  the  exercise  of  the  parliamentaiy  power  has 
Ffooks"  expired,  and  that,  therefore,  to  proceed  with  the  under- 
taking is  illegal 


WsOTiRN  The  defendants  insist  that  the  illegality  asserted  hj  the 
J!^  *  bill  is  not  such  as  to  justify  the  interference  of  the  Court; 
JftdgmenL  f^^^^  q^^  ^f  ^^  two  plaintifBs  (who  sue  not  only  for  them- 
selves, but  affect  to  seek  relief  on  behalf  of  all  the  other 
shareholders,)  has  acquiesced  in  the  proceedings  which  he 
now  seeks  to  restrain;  and  that,  after  the  contracts  which 
have  been  entered  into  and  in  the  present  state  of  the 
works,  on  the  balance  of  convenience  and  injury  between 
the  granting  and  refusing  the  injunction,  the  injury  and 
loss  which  would  be  caused  by  the  injunction  would  be  so 
great  that  it  ought  to  be  reftised. 

The  Act,  which  authorised  the  construction  of  this  line, 
passed  in  1846,  and  limited  the  time  for  the  completion  of 
the  works  to  five  years  from  the  passing  of  that  Act;  and 
the  compulsory  powers  for  the  purchase  of  land  are  limit* 
ed'to  a  period  of  three  years  from  the  day  when  the  Act 
passed,  that  is,  till  1849. 

By  an  Act  of  1849,  which  recites  an  intention  to  grant 
a  longer  period  for  the  completion  of  the  works,  the  time 
for  exercising  the  compulsory  powers  for  acquiring  land  is 
extended  for  two  years;  but,  contrary  to  the  recited  in- 
tention of  the  legislature,  and  probably  by  a  slip  in  the 
language,  the  time  for  completing  the  works  is  abridged, 
from  the  13th  of  August,  1851,  to  the  26th  of  June,  1861, 
instead  of  being  extended  to  the  13th  of  August,  1853, 
which  would  have  been  the  period  corresponding  to  the 
intention  recited  in  the  Act 

In  the  month  of  November,  1848,  the  whole  of  the  land 
for  the  construction  of  the  line  and  works  from  Basing- 
stoke to  Andover  had  been  purchased,  and  a  considerable 
part  actually  conveyed;  and,  as  to  the  rest,  the  purchase 
moneys  had  been  deposited  by  the  company. 
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So  early  as  in  1847,  a  contract  under  the  powers  of  the  1863. 
Act  for  the  construction  of  the  whole  line  had  been  made  ffooks 
with  Mr.  Brassey;  and  this  contract,  he  insists,  is  still  a  ^• 

Tftlid  contract,  subject  only  to  some  subsequent  variation.      Wutbrn 
Large  sums  have  been  paid  to  him  under  his  contract      ^^^^^^ 
Works  under  this  contract,  begun  long  before  the  expira-     ^^<hw«^ 
tion  of  the  parliamentary  period  for  the  completion  of  the 
works,  have  been  proceeded  with,  and  are  now  in  progresa 
These  works  were  suspended  in  1848  for  the  convenience 
of  the  shareholders,  in  consequence  of  the  state  of  the 
money  market;  but  the  contractor  resumed  the  works  in 
January,  1852,  at  the  instance  of  the  shareholders,  and  on 
a  modification  of  the  contract,  which  was  agreed  to  on 
the  terms  that  the  original  contract  should,  in  other  re- 
spects, remain  in  force. 

It  appears,  that,  since  February,  1852,  many  hundreds  of 
men  have  been  employed,  and  are  still  employed,  on  the 
works,  and  that  large  sums  of  money  have  been  paid  by 
the  company  to  the  contractor  in  respect  of  the  works 
since  February,  1852,  and  large  sums  are  still  due  to  him. 
Till  the  notice  stated  in  the  bill,  and  dated  on  the  2nd  of 
December,  1852,  no  objection  seems  to  have  been  made  on 
the  part  of  any  shareholder  to  the  prosecution  of  the  works. 

The  case  cannot  be  treated  as  one  of  any  irreparable  in- 
jury to  the  plaintiff  if  the  injunction  is  refused.  On  the 
other  hand,  the  extent  of  inconvenience  and  injury  and  loss 
to  the  shareholders,  if  the  works  were  now  suddenly  stop- 
ped, would  be  very  great.  Where  the  acts  complained  of 
are  within  the  terms  of  the  contract  of  the  shareholders 
inter  se,  and  are  not  in  themselves  unlawful  acts,  there 
must  be  something  very  extraordinary  to  induce  the  Court 
to  interfere,  even  if  the  balance  of  inconvenience  was 
greater  than  it  appears  to  be  in  this  case 

The  case  of  the  plaintiffs,  however,  was  argued  with 
great  confidence  on  the  strength  of  various  authorities.   It 

m2 


162 


CASES  IN  CHANCERY. 


1853. 

FFOOKb 
V. 

South 

Wbstbrn 

Railway  Ca 

Judgment, 


is  therefore  necessary  to  consider  the  weight  and  bearing 
of  these  authorities,  in  order  to  ascertain  the  principles  on 
which  this  case  ought  to  be  decided. 

No  doubt  it  is  true,  as  a  general  principle,  that  the  ma- 
jority cannot  bind  the  minority  in  a  Joint-stock  Company 
as  to  an  act  not  within  the  common  contract,  if  it  be  an 
act  to  extend  the  liability  of  the  whole  body  in  a  way 
not  contemplated  by  the  contract,  as  in  borrowing  money 
to  extend  the  capital,  where  the  amount  of  capital  was 
limited  by  the  contract:  Burmester  v.  N'orri8(a).  But  al- 
though this,  generally  speaking,  is  the  law  as  to  Joint- 
stock  Companies,  unincorporated  and  unconnected  with 
public  duties  or  interests,  it  has  not  been  applied  to  cor- 
porate companies  for  a  public  undertaking,  involving  pub- 
lic interests  and  public  duties  under  the  sanction  of  Par- 
liament In  such  cases,  the  Court  of  Chancery  has  per- 
mitted the  use  of  the  corporate  seal  and  the  moneys  of  the 
company,  to  obtain  the  sanction  of  Parliament  to  purposes 
materially  altering  the  interests  of  the  shareholders  ac- 
cording to  the  contract  inter  se :  Stevens  v.  The  South  Devon 
Railway  Company  (b).  Therefore,  what  has  been  laid 
down  in  several  cases,  as  to  the  rights  of  a  single  share- 
holder, or  a  few,  to  make  all  the  others,  of  whose  acts  the 
bill  may  complain,  join  with  him  in  seeking  relief  against 
their  own  acts,  provided  those  acts  be  inconsistent  with 
the  contract  or  law  of  the  partnership  inter  se,  must  be 
taken  as  subject  to  many  qualifications,  and  requiring 
much  caution  and  consideration. 

In  the  present  case,  it  has  not  been  clearly  shewn,  that 
the  exercise  of  the  powers  given  by  the  Act  is  necessary 
to  complete  the  railway.  If  all  the  land  has  been  ob- 
tained, it  does  not  appear  that  any  illegal  act  is  in  pro- 
gress, or  is  threatened  by  the  defendants.  No  ground  ap- 
pears for  asking  the  interference  of  the  Court,  except  the 


(a)  6  Exch.  796. 


(6)  13  Bear.  48. 
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expiration  of  the  time  fixed  by  the  literal  interpretation        1853. 
of  the  Act,  the  words  of  which  are  contradictory  to  the       ^^^^ ' 
recited  intention  as  to  the  extension  of  time  for  the  com-  «> 

pletion  of  the  works.  Wbstbrn 

But,  even  if  it  were  clear  that  the  time  fixed  by  Par-   ^'"-J^  ^ 
liament  for  completing  the  works  had  expired,  it  by  no     J^tdg^ieKt. 
means  follows  that  all  the  works  are  to  be  suspended. 

If,  before  the  expiration  of  the  time  fixed  by  Parliament 
for  the  completion  of  the  works  and  for  the  exercise  of 
the  parliamentary  powers,  all  the  land  necessary  for  the 
works  had  been  obtained  and  the  other  powers  exercised 
so  far  as  necessary,  so  that  no  further  assistance  was  re- 
quired from  the  legislature,  for  the  construction  of  the 
railway,  the  re-commencement  of  the  works  and  enter- 
ing into  contracts  for  carrying  on  and  completing  them, 
and  using  the  funds  of  the  company  for  that  purpose, 
these,  being  the  only  acts  complained  of  by  this  bill, 
so  far  from  being  in  themselves  any  infringement  of  the 
obligations  which  bind  the  shareholders  inter  se,  are  in  ful- 
filment of  those  obligations,  and  free  from  any  illegality 
in  that  respect.  As  regards  what  is  called  the  contract 
with  the  public,  of  which  a  part  is  the  completion  of  the 
railway  for  public  convenience,  and  also  as  regards  the 
rights  of  the  landowners,  the  completion  of  the  railway 
has  been  called  a  part  of  the  consideration  to  which  they 
are  entitled  in  respect  of  their  land  which  has  been  taken, 
and  therefore  one  of  the  pounds  on  which  it  has  been 
held  at  law  that  a  mandamus  should  be  granted,  it  cannot 
well  be  held,  that  the  expiration  of  the  parliamentary  pe- 
riod for  the  completion  of  the  work  is  enough  of  itself  to 
stamp  with  illegality  the  proceedings  to  complete  the  rail- 
way. Yet,  on  the  averments  in  this  bill,  there  is  nothing 
to  sustain  the  illegality  of  the  acts  sought  to  be  restrain- 
ed, but  that  they  are  acts  done  after  the  expiration  of  the 
time  fixed  by  Parliament  for  the  completion  of  the  rail- 
way. 
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1853.  As  to  the  consequences  of  the  injunction  and  its  injury 

Y  ^  ^        with  reference  to  contracts  entered  into  by  the  company 
V.  for  the  performance  of  the  works  sought  to  be  restrained, 

Wv9rKBN     there  is  ample  authority  in  the  case  of  Hawkes  v.  The 
Baii^way  Co.   Eastern  Counties  Railway  (a),  supported  by  a  plain  principle 
Judgment,     of  law,  that  the  expiration  of  the  parliamentary  period  for 
completing  the  works  is  no  defence  to  the  specific  perform- 
ance by  the  company  of  its  contracts. 

In  the  present  case,  the  defendants  have  given  evidence 
to  shew  that  the  plaintiffs  have  come  too  late,  and  are 
bound  l^y  their  acquiescence  in  the  acts  complained  of. 

There  can  be  no  doubt  of  the  soundness  of  the  princi* 
pie,  that  the  directors  and  the  majority  of  a  comgany  may 
be  restrained  from  employing  money  subscribed  for  one 
purpose  in  prosecution  of  another,  however  advanta- 
geous. That  is  a  general  principle,  founded  on  the  law  of 
contract;  but,  like  other  general  principles,  it  is  subject  in 
its  application  to  many  qualifications  Acquiescence  by 
those  who  complain  of  the  violation  of  the  principle  will 
induce  the  Court  to  refose  relief — even  less  than  express  ac- 
quiescence will  exclude  the  right  to  relief  Lord  Cottenham 
held,  in  Oraham  v.  The  Birkenhead  Railway  Company  (6), 
that  any  member  of  the  company  knowing  that  a  misap- 
plication of  the  funds  was  intended,  and  not  coming  with 
diligence  to  assert  his  right,  thereby  gave  rise  to  a  new 
equity  against  himself,  depriving  him  of  the  right  to  pre- 
vent the  company  from  doing  what  was  contrary  to  a  pre- 
existing general  right  of  the  shareholders. 

Besides  these,  there  are  other  difficulties  in  the  plain- 
tifi^s  case.  The  frame  of  this  suit,  although  it  was  sup- 
ported at  the  bar  by  a  reference  to  some  authorities,  seems 
to  me  objectionable.   The  views  expressed  by  Lord  CoUen- 


(a)  1  De  G.,  Mac..  &  G  737;  16  Jur.  1051;  7  Rjiilw.  Cas.  216. 
(h)  2  Mac.  &  G.  146. 
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haim^  in  the  latest  and  most  valuable  of  his  decisions  on 
questions  of  this  kind,  seem  inconsistent  with  the  notion 
that  this  bill  is  properly  framed. 

The  plaintiff,  who  would  be  bound  by  his  own  acquies- 
cence or  laches,  associates  with  himself  as  co-plaintiffs 
the  great  body  of  shareholders  of  whose  acts  he  com- 
plains,  and  would  be  bound  by  their  acts  even  if  indivi- 
dually he  is  not  bound  by  any  laches  or  acquiescence. 
It  is  not  easy  to  understand  on  what  sound  principles 
relief  could  be  given  in  a  suit  so  constituted  as  to  the 
parties  who  ask  relief  Lord  CoUenham,  in  the  same  case, 
notices  the  difficulty  of  giving  any  relief  in  a  suit  so 
vicious  in  its  frame  as  to  associate  as  co-plaintiff  with 
one  or  more  plaintiffs,  who  may  have  a  just  cause  to 
complain  of  a  violation  of  a  partnership  contract,  the  great 
body  of  those  partners  who  are  not  merely  acquiescing, 
but  very  actors  in  the  proceedings  which  the  bill  seeks  to 
restrain. 

The  sixth  paragraph  of  the  bill  in  the  present  case  avers, 
that  "the  plaintiffs  are  interested  in  common  with  the 
other  shareholders  in  preventing  the  funds  thereof  from 
being  applied  in  an  illegal  manner  and  for  illegal  pur- 
poses." 

This  allegation  is  no  doubt  true,  but  subject  to  qualifica- 
tion, and  was  introduced  probably  with  reference  to  a  dic- 
tum of  Lord  Cratnworih  in  Beman  v.  Rvfford  (a),  that  "  this 
Court  will  not  allow  any  of  the  shareholders  to  say  that 
they  are  not  interested  in  preventing  the  law  of  their  com- 
pany from  being  violated/'  and  there  is  no  doubt  that  re- 
lief was  given  in  that  suit,  and  in  other  suits  in  this 
Court,  and  by  Lord  CaUenham  himself  in  Cohen  v.  fVU- 
kifi8on(b),  where,  according  to  the  frame  of  the  suits,  relief 
was  sought  on  behalf  of  those  very  shareholders  whose 
acts  were  complained  of,  and  who  were  thus  made  to  com- 
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(a)  1  Sim.,  N.  S.,  560. 


(6)  iMac.  &G.  481. 
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1853.        plain  againat  themselves.    The  necessity  of  having  all  the 

Ffooks       shareholders  in  some  manner  represented  as  parties  to  the 

^'  suit^  either  as  plaintiffs  or  defendants,  induced  the  Court, 

Wbstbrn      under  the  extraordinary  circumstances  which  distinguish- 

ed  these  various  cases,  to  tolerate  the  peculiarity  in  the 

Judgment,  fram^  of  the  bills  as  to  the  parties  made  complainants. 
But  the  deliberate  opinion  of  Lord  Cottenhamy  on  the  re- 
consideration which  he  gave  to  the  principle  in  the  case 
of  Oraham  v.  The  Birkenhead  Railway  Company(a),  sanc- 
tioned as  that  opinion  is  by  common  sense  and  the  settled 
rules  of  pleading,  which  prevailed  in  this  Court  anterior 
to  the  questions  which  have  arisen  in  later  years  in  the 
litigation  arising  from  disputes  as  to  the  affairs  of  Joint- 
stock  Companies,  would  make  it  difficult  for  me  to  hold 
that  this  suit,  as  one  by  the  two  individuals  named  su- 
ing on  behalf  of  themselves  and  all  other  shareholders  of 
the  London  and  South  Western  Railway  for  such  relief  as 
it  asks,  is  a  suit  properly  framed. 

Whether,  as  suggested  by  the  yice-Chancellor  Knight 
Bruce  in  Cooper  v.  Earl  Powis,  the  necessity  of  having 
the  whole  body  of  shareholders  parties  to  such  a  suit  may 
be  answered,  if  some  of  the  shareholders,  not  directors, 
were  made  defendants  as  representing  the  majority  oi 
whose  acts  the  real  plaintiffs  complain,  it  is  not  neces- 
ary  now  to  consider. 

It  has  been  suggested,  that  this  suit  is  instituted  to  serve 
the  purposes  of  another  set  of  shareholdera  If  it  had  been 
established,  that  the  real  object  of  seeking  this  injunction 
had  been  to  serve  the  interests  of  a  rival  company,  I  should 
have  considered  that  a  circumstance  of  great  importance 
in  determining  the  right  of  the  plaintiffs  to  any  relief  No 
doubt,  it  has  been  held,  in  several  cases,  that  the  mere 
fact  that  the  plaintiffs  are  shareholders  in  a  rival  company, 
is  no  reason  for  the  Court,  in  a  proper  case,  refusing  its 
aid  to  prevent  the  violation  of  contracts.     But,  where  the 

(a)  2  Mac.  &  G.  146—167. 
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fact  is  established,  that,  under  the  pretence  of  serving  the        1853. 
interests  of  one  company,  the  shareholders  in  a  rival  com-       ffoom 
pany,  by  purchasing  shares  for  the  purposes  of  litigation,        ^' 
can  make  this  Court  the  instrument  of  defeating  or  injur-     Wbbtbrn 
ing  the  company  into  which  they  so  intrude  themselves,        ^^— 
in  order  to  raise  questions  and  disputes  on  matters  as  to     «^^M9"*«**<- 
which  all  the  other  members  of  the  company  may  be  agreed, 
I  cannot  consider  that  in  such  a  case  it  is  the  province  of 
this  Court  ordinarily  to  interfere. 

In  questions  on  the  law  of  contract,  where  there  is  a 
discretionary  jurisdiction  in  this  Court,  circumstances  af- 
fecting the  condition  of  the  contracting  parties,  and  the 
origin  and  situation  of  their  rights  in  relation  to  the  subject- 
matter  of  the  contracts,  deserve  great  consideration.  Rea- 
sonable mutuality  of  right,  and  identity  of  interest  as  to  the 
common  contract,  are  ingredients  of  importance  in  admi- 
nistering equity  between  the  members  of  a  partnership; 
and  that  stipulation  on  the  part  of  each  member  of  a  part- 
nership to  promote  its  interests,  and  not  to  do  any  act  to 
injure  the  common  interest,  which  is  generally  a  subject  of 
express  stipulation  in  ordinary  partnerships,  ought  gene- 
rally in  a  sense  to  be  implied  as  between  the  partners  in 
Joint-stock  Companie& 

The  plaintiffs,  even  if  their  suit  had  been  properly 
firamed,  and  if  their  case  had  been  founded  on  more  just 
grounds  of  complaint,  in  order  to  make  a  proper  case  for 
an  injunction,  ought  to  have  come  to  the  Court  without 
delay,  before  acquiescence,  and  before  the  works  on  con- 
tract had  been  recommenced  or  the  expenditure  begun. 
They  ought  to  have  come  before  any  of  them  had,  by  their 
conduct,  raised  that  case  of  equity  against  themselves, 
which  Lord  CoUenham  in  a  similar  case  has  considered  as 
fatal  to  the  right  to  an  injunction. 

As  to  the  argument  for  the  defendants,  attempted  to  be 
founded  on  the  212th  section  of  the  original  Act  (1834), 
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1863.  and  the  right  of  resumption  of  their  lands  by  the  land- 

VrooKs  owners,  which  is  given  bj  that  clause,  the  argumoit  fails, 

«.  not  only  because  that  clause  applies  exclusiyely  to  the  Lon- 

WisratN  and  Southampton  Railway,  but  because  its  operation  is 


Railway  C6. 


confined  to  the  case  of  the  railway  being  abandoned  or 
given  up. 

An  attempt  was  made  to  shew,  that,  although  a  case  of 
acquiescence  might  be  sustained  against  the  plaintiff  Ding- 
ley,  it  could  not  apply  to  his  co-plaintiff  Ffooks,  who  sues 
in  respect  of  a  share  of  601.,  which  he  did  not  purchase  till 
the  month  of  October,  1852,  after  all  the  resolutions  had 
been  passed  by  the  shareholders,  on  which  the  case  of  the 
plaintiffs'  acquiescence  is  founded.  It  is  alleged  that  this 
share  of  50f.  was  purchased  so  lately  by  Ffooks,  who  is  a 
member  of  a  rival  company,  only  for  the  purpose  of  com- 
mencing this  litigation.  But,  however  that  may  be,  he 
must  be  held  bound  by  the  acquiescence  of  the  shareholder 
from  whom  he  purchased. 

Upon  the  whole,  after  a  ftdl  consideration  of  the  argu- 
ments and  authorities  on  which  the  plaintiffs'  case  was  sup- 
ported, my  opinion  is  against  the  plaintiffs  on  all  the 
points;  and  I  must  therefore  refuse  the  motion. 
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180S. 

HORN  V.  COLEMAN.  ^^  i,^ 

±HE  bill  was  filed  by  the  representatiyeB  of  Gteorffe  Beqneitofpei^ 
Horn  against  Thomas  Coleman  and  Geoige  Sonlbey,  the  Z^'^^Tt!^  to 
executors  and  trustees  of  the  estate  of  the  testator  Charles  ^^/^f  ^^' 

denda  to  J.  B. 

Horn,  and  also  against  Thomas  Bing,  to  administer  the  ibrii£i,aiidtheii 
trostsof  the  testalo/s  will;  and  on  the  Master  finding  that  ]ife,imdthe 
MrsL  Culmer  was  one  of  the  next  of  kin,  the  bill  was  J^o?^"^ 
amended  by  making  her  a  defendant  ^  ^^  ^^ 

of  too  waxjiftitf 

Charles  Horn,  by  his  will,  dated  the  18th  of  Jane,  1836,  the  tmitee 
gave  the  whole  of  his  personal  estate  and  effects  to  his  l^^^of^ 
executors,  upon  trust  to  convert  the  same  into  money,  and  ^j^f^  |^ 
then  upon  trust  to  invest  the  proceeds  in  the  public  funds,  p«noii  or  per- 
and  after  payment  of  debts  and  legacies  to  pay  the  divi-  at  the  time  of 
dends  arising  therefirom  to  "  my  sister  Jane,  the  wife  of  ^  B^  he^t^ 
Thomas  Bing;  for  life,  for  her  separate  use,  and  after  her  ^fd  thereto  « 

,  hii  next  of  kin 

death  to  Thomas  Bing  for  life,  and  after  the  death  of  the  under  theita- 

survivor  of  them  to  stand  possessed  thereof,  and  to  transfer  trihution  of  the 

the  same  unto  such  person  or  persons  as  shall,  at  the  time  22teS?'°^AtAe 

of  the  decease  of  my  said  sister  Jane  Bing,  be  entitled  death  of  j.  a 

thereto  as  my  next  of  kin  under  the  statute  made  for  the  next  of  kin  of 

distribution  of  the  effects  of  intestatea"  who^f  ii^ 
Jane  Bing  survived  the  testator,  and  died  on  the  4th  of  '^^^  *^,, 

^  wardi: — HM^ 

July,  1846,  leaving  her  husband  Thomas  Bing,  the  present  they  took  the 
defendant,  her  surviving.    At  the  date  of  her  death,  as  in  common. 
appeared  from  the  Master's  report,  there  were  living  two 
only  of  the  next  of  kin  of  Charles  Horn,  viz.  Geoige 
Horn  ex  parte  patern&,  and  Sarah  Culmer  ex  parte  ma- 
tem&,  cousins  in  equal  degree  to  the  testator. 

On  the  29th  of  October,  J  846,  Oeorge  Horn  died,  leav- 
ing a  widow  and  two  daughters,  one  of  whom  was  married 
to  a  geQtleman  named  Campbell,  who  had  been  subse- 
quently, with  her  husband,  made  a  defendant  by  bill  of 
revivor  and  supplement. 
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The  question  raised  upon  these  circumstances  was,  whe- 
ther, upon  the  death  of  Jane  Bing,  the  next  of  kin  became 
entitled,  under  the  will  of  the  testator,  as  joint  tenants  or 
tenants  in  common. 


Argument  Mr.  MoUns  and  Mr.  Speed  for  the  unmarried  daughter  of 
George  Horn. — It  is  admitted  that  a  gift  to  next  of  kin  with- 
out words  of  severance  or  what  is  equivalent  to  words  of 
severance,  is  a  gift  in  joint  tenancy:  Elmedey  v.  Toung(a)^ 
Withy  y.  Mangles  Q)).  Had  the  testator,  therefore,  said  sim- 
ply ''  to  those  who  shall  be  entitled  as  his  next  of  kin,''  the 
point  would  be  concluded.  The  question,  however,  is,  whe- 
ther by  referring  to  the  statute  the  testator  imports  into  this 
will  something  which  necessarily  creates  a  tenancy  in 
common.  It  will  not  be  disputed  that  the  reference  to 
the  statute  determines  the  class  who  are  to  take;  but  it  is 
equally  clear  that  it  determines  also  the  quality  of  the  in- 
terest taken.  In  Martin  v.  Olover  (c)  the  quality  of  the 
interest  taken  was  held  to  be  governed  by,  the  principle 
of  the  statute.  There  was  in  that  case  no  question  of 
survivorship,  because  both  parties  were  living;  but  it  ap- 
pears from  the  report  that  the  Vice-Chancellor,  page  272, 
held  that  the  parties  who  were  widow  and  child  took  in 
the  proportion  fixed  by  the  statute. 

If  the  interest  was  given  in  joint  tenancy  they  would 
have  taken  equally.  The  case  therefore  was  a  decision, 
that  the  widow  and  daughter  took  as  tenants  in  common, 
though  ostensibly  that  question,  both  parties  being  alive, 
did  not  arise.    That  case  is  undistinguishable  from  this. 

Mr.  Teed  for  Mrs.  Campbell,  the  mairied  daughter. — 
The  reference  to  the  statute  to  denote  the  class  necessarily 
leads  to  inequality,  which  is  inconsistent  with  joint  ten- 
ancy.   Under  the  statute  the  collaterals  (within  certain 


((?)  2  My.  &  K.  780.        (b)  4  Beav,  358.         (c)  1  Coll.  269. 
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limits)  take  by  representation.  Suppose,  in  this  case, 
George  Horn  had  died  before  the  period  fixed  by  the  tes- 
tator. Upon  the  statute  being  referred  to  to  fix  the  per- 
sons, the  collaterals  would  be  entitled  per  stirpes,  and 
therefore  unequally.  It  was  clear,  then,  that  a  reference 
to  the  statute  must  create  a  tenancy  in  common. 

Mr.  Danid  and  Mr.  EUis  appeared  for  the  trustees. 
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Mr  Olasse  and  Mr.  Bagshawe  for  Sarah  Culmer. — ^It  is 
clear,  on  the  authority  of  Withy  t.  Mangles  (a),  that,  if 
there  were  no  allusion  to  the  statute,  these  words  would 
create  an  estate  in  joint  tenancy.  But  then  it  is  contend- 
ed, that,  because  the  statute  is  referred  to  to  denote  the 
class,  it  is  introduced  for  all  purposes;  but  that,  by  a 
mere  reference  to  the  statute,  it  is  not  introduced  for  all 
purposes,  is  clear  from  KUner  v.  LeeckQ>\  where  the 
words  were  "according  to  the  statute  of  distributions;'' 
but  the  Court  held  that  the  executor  and  wife  were  ex* 
eluded  In  Baker  v.  CHhaon^c)  the  words  were,  "to  my 
own  next  of  kin  and  real  personal  representative;''  and 
the  Court  held  that  these  words  created  a  gift  of  joint  ten- 
ancy.  The  same  thing  was  in  efiect  held  in  Minter  v. 
Wraith  (d) ;  and  in  Richardson  v.  Richardson  {e),  where  the 
words  were  "  as  would  be  entitled  under  the  statute,"  the 
proportions  were  not  held  to  be  regulated  by  the  statute, 
for  they'  took  equally.  In  MarUn  v.  Olover,  it  was  true, 
the  Court  held  that  the  proportions  fixed  by  the  statute 
were  to  goyem  the  construction  of  the  will;  but  in  that 
case  the  words  were  "  as  if  I  had  not  disposed  of  it  by  my 
will,"  which  was  equivalent  to  incorporating  the  principle 
of  the  statute  into  the  will.  It  cannot  be  contended  that 
a  simple  reference  to  the  statute  introduces  the  whole  of 


(a)  8  Jur.  69,  H.  L. 
(6)  10  Beav.  362. 
(c)  12  Beav.  101. 


(d)  13  Sun.  52. 
(6)  14  Id.  526. 
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its  ]»rovision8  into  the  will ;  because,  if  that  were  the  true 
rale,  in  KUner  y.  Leech  the  party  would  have  takelt  only 
two-thirdfi  of  the  estate  in  lieu  of  the  whole,  to  which  he 
was  held  entitled. 

Mr.  MaUns  in  reply. — ^In  Mititer  t.  Wraith  there  was  a 
simple  bequest  to  issue  as  a  class,  who  consequently  took 
as  joint  tenants.  That  case  is  therefore  no  more  than  a 
repetition  of  the  decision  in  Withy  v.  Mangles.  Baker 
y.  Oibson  is  at  once  distinguishable  from  the  authorities 
cited,  because  the  will  in  that  case  contained  no  reference 
whatever  to  the  statute.  In  Richardson  v.  Richardson 
the  words  were  "  unto  and  among,''  and  that  decision  has 
no  application  to  this  case.  The  decision  in  KUner  y. 
Leech  is  no  authority  on  this  question,  because,  first,  it 
did  not  inyolye  any  construction  of  a  will,  but  turned  on 
the  language  used  in  a  marriage  settlement  It  was  there- 
fore quite  distinct  from  the  class  of  cases  applicable  to  the 
construction  of  wills.  Secondly,  the  case  decided  no  more 
than  this,  that,  by  the  description  of  next  of  kin  according 
to  the  statute,  the  wife  was  not  included.  That  case  was 
the  ordinary  one  of  a  marriage  settlement,  in  which  the 
husband's  property  was  intended  on  failure  of  issue  to  go 
to  his  own  family,  and  the  wife's  in  like  manner  to  her 
own  family;  and  the  Court  held,  that  the  wife  was  not 
next  of  kin  of  the  husband  according  to  the  statute.  In 
Martin  y.  Olover,  if  the  proportion  taken  by  the  parties 
was  not  fixed  by  the  statute,  it  is  impossible  to  discover 
upon  what  principle  the  decision  proceeded. 


Judgment,     The  Vice-Chancellor  : — 

Upon  examining  the  language  of  this  will  attentively, 
I  feel  considerable  difficulty.  The  testator  directs  the 
fund  to  be  transferred  to  such  person  or  persons  as  shall, 
at  the  time  of  the  decease  of  his  sister,  be  entitled  thereto 
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88  his  next  of  kin  under  the  statoie.  Two  things  seem 
dear,  first,  that  the  persons  intended  to  take  this  bequest 
are  those  who^  at  the  particolar  time  specified  hj  the 
testator,  should  fill  the  character  of  his  next  of  kin. 
Secondly,  they  are  to  be  entitled  to  the  fund  ^  as  thej 
would  be  entitled  under  the  statute." 

It  has  been  argued,  that,  by  rrferring  to  the  statute,  the 
testator  intends  to  designate  merely  the  class  whom  he 
makes  the  objects  of  his  bounty.  I  cannot  quite  accede 
to  this  interpretation  of  the  will,  because  I  think  the  tes- 
tator refers  to  the  statute,  not  only  as  denoting  the  parties 
to  be  entitled,  but  also  the  mode  in  which  their  title  is  to 
arise. 

I  am  first,  directed  by  the  will  to  look  for  the  parties  in- 
tended, with  the  aid  of  the  statute;  and,  adopting  this 
principle,  I  find  that  they  are  those  who,  at  the  time  ap- 
pointed by  the  testator,  were  his  next  of  kin,  and  also 
those  who  represent  them.  I  am  clearly  bound,  there* 
fore,  to  enlarge  the  interpretation  of  the  words  next  of 
kin,  so  as  to  include  all  who  would  be  entitled  under  the 
statute.  One  main  object  of  the  statute  is,  that  collaterals 
within  a  certain  degree,  and  taking  per  stirpes,  should  not 
be  excluded. 

In  the  case  otPkiUips  v.  Oarih((i)y  the  opinion  ascribed 
at  the  bar  to  Mr.  Justice  BuUer  is  not  fully  borne  out  in 
the  report  What  the  learned  Judge  says  is  no  more  than 
this,  that,  if  it  had  pleased  the  Court  originally  to  say  that 
next  of  lin  should  take  in  the  same  manner  as  under  the 
statute,  he  should  not  have  objected  to  it  The  testator 
here  says,  that  the  persons  to  take  are  those  who  would 
be  entitled  under  the  statute;  so  that  here  we  have  the 
very  case  to  which  Mr.  Justice  BuUer  would  not  have 
objected. 

The  law  is  now  perfectly  well  settled.    If  the  language 
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of  the  gift  refers  simply  to  the  statute  to  ascertain  the 
individuals  without  referring  to  the  statute  as  defining 
the  title,  the  legatees  will  take  as  joint  tenanta  For  this 
proposition,  the  cases  of  Withy  y.  Mangles  and  Elmedey 
V.  Yowng  are  authorities.  But  that  rule  cannot  govern 
this  case,  because  the  testator  refers  to  the  statute,  not 
only  as  denoting  the  persons  who  are  to  take,  but  says 
that  they  are  to  take  according  to  the  title  given  by  the 
statute.  It  has  not  been  contended  that  the  next  of  kin 
under  the  statute  are  to  take  equally.  I  must  hold,  there* 
fore,  that  the  gift  is  to  the  next  of  kin  as  tenants  in 
common. 


Upon  the  14th  of  March  the  case  was  spoken  to  on  the 
minutes,  when  a  declaration  was  taken  that  the  estate  be 
sold,  and  the  costs  of  all  parties  be  paid  out  of  the  cor- 
pus; and,  upon  the  death  of  the  tenant  for  life,  that  Mr. 
and  Mrs.  Campbell  reimburse  the  fund  the  cost  of  the 
supplemental  bill  out  of  her  share. 
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BAILIE  V.  JACKSON.  /Vj.  im. 

XhIS  petition  asked  that  the  costs  might  be  taxed,  and  Tn  determining 
paid  out  of  the  sum  of  41322.  38.  lOd.,  standing  in  the  children  under 
Bank  books  to  the  account  of  the  settlement  of  the  13th  S^^^j^e"**" 
of  June,  1787;  and  that  the  residue  might  be  divided  into  Court,  uniesi 
seyen  equal  shares,  and  paid  to  or  carried  over  to  the  ac-  ciesr  and  die- 
count  of  the  seven  children  of  Josias  Jackson  who  survived  hold  Aatdia- 
their  mother.  ^n  ^^^^  **^ 

tuned  twen- 

The  fund  was  the  produce  of  certain  settled  real  estate,  ty-one,  and 

which  had  been  sold  under  an  order  of  the  Court,  dated  their  parenu, 

6th  of  March,  1848,  and  the  proceeds  thereof  set  apart  to  ^^^^' 

answer  certain  charges  on  the  estate.  **>•  letUement. 

By  the  settlement,  executed  in  1787,  by  Josias  Jackson  wiu  lay  hold  of 

upon  his  marriage  with  Jennetta  Barnwell,  two  estates  in  ^^i^v^ 

St  Vincent,  called  respectively  the  Olives  and  Rutland  ofrachco"^- 

•tmction. 

estates,  by  deeds  of  indenture  were  conveyed  to  trustees, 
to  the  use  and  behoof  of  the  settlor  for  his  own  life,  on 
trust  to  preserve  contingent  remainders,  and  upon  trust 
for  his  then  intended  wife  for  life;  ''and  from  and  imme- 
diately afler  the  decease  of  the  said  Jennetta  Barnwell,  or 
other  sooner  determination  of  the  said  estate,  and  in  case 
there  should  be  any  child  or  children  of  the  intended  mar- 
riage then  alive,  then  to  the  trustees,  upon  trust,  by  sale 
of  the  whole  or  competent  part  of  the  Olive  estate,  or  by 
mortgage,  to  raise  the  sum  of  10002.,  to  be  disposed  of  as 
hereinafter  mentioned;  but  in  case  there  should  be  no 
child  of  the  intended  marriage  living  at  the  decease  of  the 
said  Josias  Jackson  and  Jennetta  his  wife,  then  to  the  use 
of  the  testator  and  his  heirs  for  ever." 

It  was  thereby  further  witnessed,  that  the  testator 
granted  and  demised  to  the  trustees  the  Rutland  Yale 
estates  for  500  years,  upon  trust,  as  soon  as  possible  after 
the  death  of  the  said  Josias  Jackson,  in  case  the  said 
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Jeiinetta  Barnwell,  his  intended  wife,  should  survive  him, 
or  in  case  there  should  be  living  any  child  or  children  of 
the  said  Josias  Jackson  by  the  said  Jennetta  Barnwell^ 
upon  trust  to  raise  15002.  by  sale  or  mortgage  of  the  term, 
and  the  interest  of  the  same,  and  to  pay  the  interest  to 
Jennetta  Barnwell  for  life,  in  addition  to  the  lands  there- 
inbefore granted;  and  from  and  after  her  decease,  and  in 
case  there  should  be  no  child  or  children  of  the  said  in- 
tended marriage  then  living,  to  pay  the  said  monies  to  the 
settlor,  his  executors  or  assigns,  or  as  he  should  appoint; 
and  in  case  there  should  be  living  at  the  decease  of  the 
said  Josias  Jackson  and  Jennetta  Barnwell  one  or  more 
child  or  children,  then,  as  to  both  sums  of  1 0002.  and  15002L, 
upon  trust  to  divide  the  same  equally,  share  and  share 
alike,  among  all  such  children,  and  if  only  one  child,  to 
pay  the  same  to  such  one,  if  a  son,  at  twenty-one,  or,  if  a 
daughter,  at  that  age  or  marriage:  Provided  always,  that 
it  should  be  lawful  for  the  said  Josias  Jackson,  by  his  last 
will  and  testament  in  writing,  to  alter  or  change  the  pro- 
portions of  each  child,  and  thereby  to  direct  what  part  of 
the  said  2500Z.  should  be  paid  to  each  respectively,  so  as  that 
the  whole  25002.  should  be  paid  to  the  said  child,  or  to  the 
children  if  more  than  one,  of  the  said  intended  marriaga 
The  marriage  took  effect  Josias  Jackson  died  on  the  30th 
of  August,  1819,  without  having  exercised  the  power  of 
appointment,  and  Jennetta  Jackson  died  on  the  22nd  of 
December,  1839. 

There  were  nine  children  of  the  marriage,  of  whom 
seven  survived  their  mother.  One  died  in  1827,  and  a 
second  in  the  course  of  the  year  1839;  both  left  represen- 
tatives, to  whom  letters  of  administration  had  been  sub- 
sequently granted,  and  who  now  claimed  to  be  entitled 
each  to  one  one-ninth  part  of  the  fund,  in  right  of  the 
children  of  the  settlor,  who  had  predeceased  their  mother. 

This  petition  was  presented  by  the  seven  children  who 
survived  their  mother. 
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Mr.  Otasae  and  Mr.  Hidop  Ciarhe  appeared  on  the  peti 
tioa 

Mr.  Smythe  for  other  parties. 

The  point  was  not  argued  at  the  bar,  bat,  on  the  peti- 
tion being  stated,  his  Honour  expressed  his  intention  of 
examining  the  settlement;  and  on  the  15th  delivered  his 
judgment 

The  Yics-Chakcbllob: — 

By  the  language  of  the  instrument  in  several  passages, 
the  payment  of  the  portions  is  made  to  depend  on  the 
event  of  the  children  surviving  their  parents.  If,  through- 
out the  settlement,  the  invariable  intention  is  manifest, 
that  no  child  or  children  who  did  not  survive  their  parents 
should  be  entitled  to  the  benefit  of  the  provision  for  por^ 
tions,  the  Court  would  be  bound  to  hold  that  children  who 
attained  twenty-one  and  may  have  left  issue,  but  died  in 
the  lifetime  of  their  parents,  were  excluded. 

This  case  is  one  of  a  class,  in  which  the  Court  always 
endeavours  to  hold,  that  a  contract  by  the  settlement, 
with  a  view  to  provide  portions  for  the  children  of  a 
marriage,  cannot  mean  to  stipulate  for  any  thing  so  un- 
just, as  that  a  child  who  may  attain  the  age  of  twenty-one, 
marry,  and  have  children,  is  to  be  excluded  ^m  the 
benefit  of  the  settlement,  merely  because  that  child,  itself 
the  father  or  mother  of  children,  did  not  survive  its  own 
parents.  In  such  cases,  the  Court  has  always  struggled 
with  the  language,  and  laid  hold  of  minute  words  and 
circumstances,  not  reconcileable  always  with  the  express 
language  of  the  settlement,  in  order  to  give  efiect  to  what 
must  be  presumed  to  have  been  the  intention.  And, 
unless  prevented  by  clear  and  distinct  words,  the  Court 
has  always  held  that  children  who  have  attained  twenty- 
one,  although  they  have  not  survived  their  parents,  took 
a  vested  interest  under  the  settlement     The  case  before 
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1853.  me  is  one  which,  in  my  opinion,  I  am  bound  to  decide  on 
authority.  In  Paiuia  v.  Burdett  (a),  Lord  Eldon  has  said, 
if  the  cases  decided  on  this  principle  are  to  be  shaken, 
they  must  be  shaken  by  the  House  of  Lords. 

udgment.  Upon  examining  attentively  this  instrument,  I  find  the 
words  more  favourable  than  the  language  in  the  case  of 
Perfect  v.  Lord  Curzon  (b)  and  still  more  recent  cases. 
The  clause  no  doubt  repeatedly  expresses  clearly  enough 
children  living  at  the  death  of  both  the  parents.  And,  in 
the  next  passage,  the  words  are ''  such  children,^'  which  was 
the  language  used  throughout  in  the  case  of  Woodcock  v. 
The  Duke  of  Dorset  (c).  But  here,  in  the  last  clause,  the 
language  is ''  one  child,"  not  one  etich  child.  This  distinc- 
tion renders  this  case  much  stronger  in  favour  of  a  child 
who  attained  twenty-one,  than  that  of  Perfect  v.  Lord 
Curzon  (b)  and  Howgrave  v.  Cartier  (d).  A  power  of  ap- 
pointment is  given  to  the  father  by  will  to  chaige  the  por- 
tions of  each  child,  not  each  8u>ch  child  as  should  survive 
both  its  parents  This  power  to  the  father  to  extend  the 
benefit  of  the  settlement  to  all  the  children  seems  to  me 
a  still  stronger  circumstance  than  is  to  be  found  in  the 
cases  I  have  referred  to,  and  authorises  or  rather  compels 
me  to  hold,  that  those  children  who  died  in  the  lifetime 
of  their  mother  are  not  excluded.  The  fund  must^  there- 
fore, be  divided  into  nine  equal  parts. 

See  Hope  v.  Lord  Clifden  (e),  Mocatta  v  Lindo  (/),  also 
Ex  parte  Hunter  (g), 

(a)  0  Ves.  433.  («)  6  Yea,  49a 

(5)  6  Madd.  442.  (/)  9  Sim.  56. 

(c)  Brown's  C.  C.  669.  fer)  3  Y.  &  C,  Exch,  610. 

(d)  3  Yes.  &  Bea.  79. 
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LAYTON  V.  LAYTON.  March  isth. 

L  HIS  bill  was  filed  by  Mary  Layton,  the  wife  of  H.  J.  a  female  infimt 
Layton,  by  her  next  friend,  for  the  administration  of  the  foj^ull,  bS£g 
estate  of  her  mother  Cecilia  Loynes,  who  died  intestate  P«n«»ded  to 

*'  contract  a  mar- 

on  the  6th  of  October,  1851.    The  bill  also  asked  for  a  riage  witha 

direction  that  the  plaintiff's  share  in  the  intestate's  estate  ^^^tfortune, 

might  be  settled  for  the  benefit  of  herself  and  any  children  Je^'iillJS^ 

by  that  or  any  future  marriage ;  and  that,  having  regard  to  •eparated&om 

,  her,  on  a  bill 

the  circumstances  under  which  the  marriage  was  con-  by  her  for  a 
tracted,  provision  might  be  made  for  excluding  the  plain-  ($urtordM»d* 
tiff's  husband  from  the  benefit  of  her  share  in  the  assets,  ^«7joi«  ^  ^ 

'   settled  on  her 

except  so  far  as  might  depend  on  a  power  of  appointment  and  her  chu- 
to  be  exercised  by  the  plaintiff.  Upon  the  death  of  Simon 
Loynes,  the  plaintiff's  father,  intestate,  on  the  11th  of 
May,  1850,  leaving  his  widow  Cecilia,  Anne  his  daughter 
by  a  former  marriage,  and  the  plaintiff,  letters  of  ad- 
ministration were  granted  to  Anne  Loynes  of  the  estate 
of  Simon  Loynes,  amounting  in  clear  residue  to  a  sum  of 
22642.  Os,  8d.,  of  which  the  widow  and  her  two  daughters 
were  entitled  each  to  one  equal  third  part ;  but,  the  parties 
living  together,  no  actual  division  was  made. 

Cecilia  Loynes  having  died  intestate  on  the  6th  of  Oc- 
tober, 1851,  the  plaintiff  as  next  of  kin  became  entitled  to 
her  third  share  in  the  fund  in  the  hands  of  Anne  Loynes 
jfts  administratrix  of  Simon  Loynes.  Immediately  after 
the  death  of  Cecilia  Loynes  a  correspondence  commenced, 
and  was  carried  on  between  Anne  Loynes  and  a  Mc  H.  St. 
Albin,  the  maternal  uncle  of  the  plaintiff,  who  was  resi- 
dent at  Liverpool  The  correspondence  was  conducted  on 
the  part  of  Anne  Loynes  by  a  Mr.  Thomas  Layton,  with 
whom  and  also  with  his  family  Mr.  Simon  Loynes,  for 
some  time  prior  to  his  death,  had  been  acquainted.   Upon 
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1863.        the  2nd  of  November,  1852,  in  reply  to  Mr.  Thomas  Lay- 
ton,  Mr.  St.  Albin  wrote  as  follows: — 

"Liverpool,  2nd  November,  185L 
St^ment,  "  Sir, — It  was  not  my  intention  to  trouble  you  again  but 
for  your  stating  I  appear  a  disappointed  person;  a  disap- 
pointed person  I  certainly  am  in  not  possessing  a  niece 
(the  only  child  of  my  sister)  with  the  slightest  feeling  for 
her  dead  parent,  or  a  heart  for  any  one :  in  other  matters 
I  am  not,  but  have  a  right  to  be  so.  I  could  have  got  my 
late  sister  to  have  made  her  will  when  I  was  in  London; 
and  I  urged  her,  as  she  was  so  miserable,  to  purchase  an  an- 
nuity with  her  thirds  and  live  by  herself.  I  understand 
from  her  medical  attendant,  Mrs.  Loynes  was  ill  a  week, 
and  died  from  influenza — ^ill  a  week  and  her  own  relations 
not  sent  for.  I  have  nothing  of  course  to  do  with  Miss 
Loynes,  but  Miss  Mary  I  am  advised  to  make  her  a  ward 
in  Chancery,  which  I  will  do  immediately  if  I  can." 

It  was  stated  in  the  bill,  and  appeared  on  the  evidence, 
that  immediately  after  the  receipt  of  this  letter,  the  wife 
of  Thomas  Layton  called  upon  the  plaintiff  and  her  sister, 
and  drew  their  attention  to  the  threat  of  making  the  plain* 
tiff  a  ward  in  Chancery.  Anne  Loynes  was  thereupon 
much  agitated,  and  exclaimed — "  Oh,  what  shall  we  do  ?" 
Mrs.  Layton  then  said,  "Mary  must  marry.'"  " Marry, "' 
replied  Anne  Loynes,  "  I  know  of  no  one  for  her  to  marry.'' 
Mrs.  Layton  then  turned  to  the  plaintiff  and  said,  "  Mary, 
between  ourselves  as  we  are  alone,  what  say  you  to  me  for 
a  mother-in-law;  I  mean  my  son  Henry."  The  plaintiff 
then  burst  into  tears.  Thomas  Layton  then  came  in  and 
said,  "  I  am  oome  to  see  you  Miss  Loynes,  what  think  you 
of  that  letter."  Anne  Loynes  thereupon  expressed  her  hor- 
ror at  the  purport  of  the  letter;  when  she  was  given  to  un- 
derstand byThomas  Layton  that  her  sister's  marrying  would 
be  a  way  of  releasing  them  all  from  the  difficulty.    She 
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said,  "  I  cannot  hear  it  Mr  Layton^  it  is  like  pressing  our- 
selves  upon  your  family;"  to  which  he  replied,  ''Not  at 
alL"  The  plaintijBT  then  said,  "  It  appeared  like  plotting 
against  Henry  Layton."  Thomas  Layton  replied,  "  Leave 
that  to  me,  I  will  speak  to  Henry/'  Mr.  St  Albin's 
letter  was  shortly  afterwards  read  in  the  presence  of  the 
defendant,  H.  J.  Layton,  who  said,  ''This  must  be  stop* 
ped;''  and  he  shortly  after  inquired,  "What  does  Mary 
say  to  this  ?  let  her  be  called.''  Upon  the  plaintiff  being 
present,  the  defendant  R  J.  Layton  said,  "  Well,  Mary,  I 
understand  my  father  communicated  to  you  his  wishes  and 
mine,  have  you  any  objection  to  it?"  The  plaintiff  was 
too  much  agitated ;  but  Anne  Loynes  replied,  "  No,  she 
has  pot:"  being  under  the  impression,  as  she  stated  in  her 
evidence,  that  she  and  her  sister  were  being  released  from 
a  great  calamity.  In  the  course  of  the  evening,  the  defen- 
dant H.  J.  Layton,  or  his  father,  said,  "  He  did  not  intend 
to  touch  the  plaintiff's  property ;  and  that,  though  the  de- 
fendant Layton's  salary  was  small,  yet,  by  all  living  toge* 
iher,  they  could  do  very  well"  It  was  arranged  that  the 
plaintiff  and  her  sister  were  not  to  be  separated;  and  that 
the  marriage  should  be  hastened  on  account  of  the  writ 
from  the  Court  of  Chancery,  which  the  plaintiff  and  her 
raster  were  told  might  be  out  against  her.  Upon  a  subse- 
quent occasion  the  plaintiff  and  her  sister  were  assured 
that  the  step  about  to  be  taken  by  Mr.  St  Albin  would 
bring  them  to  utter  ruin  and  beggary.  In  order  to  keep 
the  marriage  secret,  they  remained  the  night  of  the  4th  at 
the  house  of  one  of  the  Layton  family,  and  on  the  follow- 
ing day  the  marriage  took  place  by  means  of  a  license, 
obtained  upon  an  affidavit  that  the  plaintiff,  though  a 
minor,  was  an  orphan,  and  without  a  guardian. 

Within  a  few  weeks  aftier  the  marriage  the  husband  and 
wife  separated;  and  a  controversy  having  arisen  as  to  the 
right  of  the  plaintiff  to  have  her  property,  consisting  of 
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SkUemenL 


two  third  shares  in  the  sum  of  2264Z.  Os.  Sd,  settled  upon 
herself,  an  arrangement  was  proposed,  that  one-half  of  the 
property  should  be  settled,  and  the  remainder  paid  to  the 
husband.  This  arrangement,  haying  been  at  first  acceded 
to  by  the  wife,  was  ultimately  repudiated  by  her,  and  the 
present  suit  was  instituted.  The  case  now  came  on  at  the 
hearing. 


Arffummk  Mr.  BagBhawe  and  Mr.  Rogers  for  the  plaintiff. — ^At  the 
date  of  the  marriage  the  plaintiff  was  an  infant,  and  was 
about  to  become  a  ward  of  Court.  In  the  view,  therefore, 
of  a  Court  of  equity  she  was  entitled  to  the  protection  of 
this  Court.  The  cases  were  not  numerous  on  this  point; 
but,  in  Be  Kincaid's  Trusts,  the  case  recently  before  Sir 
Oeorge  Turner,  his  Honour  directed  property  that  accrued 
after  the  marriage  to  be  settled,  following  the  decision  in 
a  case  decided  in  1841  by  Lord  CoUenham,  but  not  re- 
ported: Scott  V.  Splash€tt(a),  Sliirley  v.  FerrersQi),  DutMey 
V.  DunMey  (c). 

It  was  submitted  therefore,  that,  the  principle  being 
plain,  this  Court  will  direct  the  whole  of  the  plaintiff's  pro- 
perty to  be  settled  to  her  separate  use. 

At  all  events,  so  much  of  the  fund  as  was  sought  to  be 
administered  by  this  Court  the  plaintiff  was  entitled,  as 
a  matter  of  course,  to  have  settled  upon  herself  and  her 
children. 

Mr,  Bagshawe,  junior,  appeared  for  Anne  Loynes. 

Mr.  Sdwyn  for  the  husband. — It  is  not  pretended  that 
the  husband  has  been  guilty  of  any  misconduct,  a  circum- 
stance that  excepts  this  case  from  that  class  in  which  the 
order  now  asked  for  has  been  made.  The  question  is, 
whether,  the  conduct  of  the  husband  not  being  impeached, 


(a)  3  Mac.  k  G.  699.         (h)  17  Jur.  106.         (c)  16  Jur.  767. 
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the  Court  will  deprive  him  of  what  by  virtue  of  the  mar- 
riage has  become  his  property.  There  is  no  case  in  which 
the  Court  has  gone  that  lengtL  In  the  case  before  Sir 
Oeorge  Turner  there  was  a  bonft  fide  intention  of  filing  a 
bill  on  behalf  of  the  infant,  whereas  here  all  that  was 
done  by  the  uncle  was  to  give  utterance  to  a  mere  threat, 
if  indeed  it  could  be  said  to  amount  to  that;  at  all  events, 
no  step  was  taken  to  give  efiect  to  the  intention  said  to 
be  expressed.  The  cases  where  the  Court  has  directed  a 
settlement  of  the  fund  were  cases  of  bankruptcy;  but 
even  if  the  Court  were  to  direct  that  fund  to  be  settled 
which  this  bill  sought  to  administer,  viz.  the  assets  of 
Cecilia  Loynes,  there  was  no  pretence  for  depriving  the 
husband  of  the  plaintifi^'s  share  in  the  assets  of  Simon 
Loynes.  That  fund  this  suit  did  not  attempt  to  touch, 
and  was  now  the  property  of  the  plaintifi^'s  husband  in 
right  of  his  wife. 
The  case  of  Anderton  v.  Yates  (a)  was  also  cited. 
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The  Vice-Chancbllob: — 

The  maniage  took  place  under  extraordinary  circum- 
stances, and,  unless  this  Court  shall  direct  a  settlement, 
the  whole  of  her  property,  instead  of  being  settled  on  her- 
self and  her  children  as  to  any  part  of  it,  will  go  to  her 
husband.  At  the  date  of  the  marriage  the  plaintiff  was 
an  infant,  and  not  in  a  situation  to  take  care  of  her  person 
or  her  property,  and  was  induced  to  contract  the  marriage 
under  a  mistaken  apprehension  of  the  consequences  which 
she  was  told  would  result  from  her  being  made  a  ward  of 
this  Coiirt  I  think,  therefore,  I  should  fail  in  my  duty, 
if  I  deprived  her  of  the  benefit  of  a  settlement  which  she 
would  have  had  if  she  had  been  a  ward  of  this  Court  at 
the  date  of  the  marriage.    If  I  am  right  in  that  view,  it 


Judgment 


(a)  5  De  6.  &  S.  202. 
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is  a  matter  of  course  to  direct  that  a  proper  settlement 
should  be  made  of  her  property.  Then  arises  the  question 
of  amount;  and  I  am  asked  to  say  that  one  half  only  of 
the  property  ought  to  be  settled  on  the  wife.  But,  after 
payment  of  the  costs  of  this  suit,  which  unfortunately 
must  come  out  of  the  fund,  there  will  remain  but  a  bare 
maintenance  for  the  plaintiff,  who  is  living  separate  from 
her  husband  and  not  maintained  by  him.  I  must,  there- 
fore, direct  the  whole  of  the  fund  to  be  settled  on  the 
plaintiff  and  her  children.  There  is  some  peculiarity  in 
the  position  of  part  of  the  fund,  but  I  think  this  Court 
has  ample  jurisdiction  over  the  whole. 


March  19M. 

A  puchater 
hanng  agreed 
to  bny  certain 
land  and  bleach 
worka  for 
7770/naiidtD 
take  tha.  plant 
and  machinery 
at  a  TBlaation: 
^HM,  that 
the  neoeaiity  of 
a  TBlnation  waa 
noreaaonibr 
reninng  ipecific 
pervonnanoe  at 
the  anit  of  the 
▼endor. 


JACKSON  V.  JACKSON. 

X  HIS  was  a  claim  for  specific  performance  of  an  agree- 
ment, dated  the  17th  of  June,  1851,  made  between  the 
plaintiff  and  the  defendant,  for  the  sale  and  purchase  of  a 
certain  mansion  and  bleach  work,  of  which  the  plaintiff, 
Mary  Catherine  Jackson,  was  seised  in  fee.  The  property, 
which  was  situated  at  Beevor,  near  Bamsley,  Yorkshire, 
was  put  up  for  sale  by  public  auction  on  the  16th  of  June, 
1852.  The  conditions  of  sale  contained  inter  alia  the 
following  provisions: — 

**  Condition  2.  The  purchaser  to  pay  down  immediately 
into  the  hands  of  the  vendor's  agent  a  deposit  of  102.  per 
cent  in  part  payment  of  the  purchase-money,  and  sign  an 
agreement  for  payment  of  the  residue,  together  with  the 
amount  of  the  valuation  for  plant,  machinery,  and  utensils, 
as  hereinafter  mentioned,  on  the  2nd  of  August  next,  from 
which  time  he  will  be  entitled  to  possession.  All  out- 
goings to  be  cleared  by  the  vendor  to  that  period ;  but  if, 
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from  way  caiise  whaterer  not  occasioned  by  the  rendor, 
the  purchase  shall  not  be  completed  bv  the  day  aforesaid, 
the  vendor  shall  receive  from  the  purchaser  interest  at  the 
late  of  52.  per  cent  on  the  residue  of  the  purchase-money, 
and  the  amount  of  the  said  valuation  from  that  day  until 
the  said  money  shall  be  paid." 

**  6.  The  purchaser  shall  take,  at  a  valuation,  the  plant, 
machinery,  and  utensils  at  the  bleach  works  belonging  to 
the  vendor,  and  mthin  twenty-one  days  after  the  sale  the 
vendor  and  purchaser  shall  each  appoint  by  writing  a  per- 
son to  value  the  same;  and  in  case  such  persons  do  not, 
within  two  calendar  months  after  the  sale,  make  or  agree 
upon  a  valuation,  then  such  valuation  shall  be  made  by 
such  third  party  as  the  said  two  valuers  shall,  before  they 
enter  upon  business,  appoint  in  writing  for  that  purpose; 
and  the  valuation  of  such  two  persons  or  their  umpire 
shall  be  final  and  conclusive,  and  the  amount  thereof  shall 
be  paid  by  the  purchaser  to  the  vendor  at  the  time  of 
completing  the  purchase." 
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The  property  was  bought  in  at  the  auction ;  and  on  the 
next  day  an  agreement  was  entered  into  between  the  plain- 
tiff and  defendant,  by  which  the  latter  contracted  to  buy 
the  said  lands,  premises,  and  bleach  works  mentioned  in 
the  conditions  of  sale  for  the  sum  of  7770/.,  upon  the  terms 
and  conditions  aforesaid;  and  the  defendant  further  there- 
by agreed  to  pay  to  the  plaintiff  777021,  and  also  the 
amount  of  the  valuation  for  the  plant,  machinery,  and 
utensils  at  the  time  in  the  said  conditions  mentioned. 
The  above  agreement  was  written  under  the  printed  con- 
ditions of  sale,  and  was  signed  by  the  defendant 

The  defendant,  in  pursuance  of  the  agreement,  on  the 
I8th  of  June,  deposited  with  the  plaintiff  the  sum  of  775/., 
in  part  payment  of  the  price  agreed  on;  and  on  the  29th 
of  June,  the  plaintiffs  solicitors,  Messra  Teale,  sent  a  let- 
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ter  to  the  defendant's  solicitor,  Mr.  Shepherd,  appointing 
a  Mr.  Holt  valuer  on  the  part  of  the  plaintiff,  together 
with  an  abstract  of  title.  Upon  the  SOth  of  JnnOi  the 
defendant,  through  his  solicitor,  wrote  to  the  plaintiff's 
solicitors  appointing  a  Mr.  George  Hawkesley  valuer  for 
the  defendant;  but  no  valuation  had  in  fact  been  made  of 
the  plant  and  machinerj. 

It  was  stated  at  the  bar,  and  alleged  in  the  affidavit  on 
behalf  of  the  plaintiff,  that  the  title  had  been  accepted. 

The  claim  stated  the  facts  above  given«  and  alleged,  that 
application  had  been  made  to  the  defendant  to  perform 
the  agreement,  but  that  he  refused  so  to  do.  The  claim 
asked  that  the  said  agreement  might  be  specifically  per- 
formed. 


Armtmeni.  Mr.  Molina  and  Mr.  Sehvyn,  for  the  plaintiff,  submitted 
that  the  agreement  was  perfectly  distinct,  and  one  that 
this  Court  would  enforce.  There  was  no  variation  of  the 
price  which  had  been  fixed  by  the  agreement  at  a  specified 
suuL  The  fact  that  a  further  sum  was  to  be  given  for 
fixtures  did  not  qualify  the  prior  distinct  agreement  If 
such  a  stipulation  were  to  invalidate  an  agreement,  few 
agreements  would  be  binding,  because  there  was  always 
some  such  stipulation  contained  in  agreements  for  the 
sale  of  house  property. 

Mr.  Olcme  and  Mr.  Faber  for  the  defendant — ^The  price 
which  the  defendant  agreed  to  give  was  made  up  of  the 
77702.,  and  the  value  of  the  plant  and  machinery,  which 
value  was  unascertained.  The  price,  therefore,  being  un- 
ascertained, the  agreement  was  not  one  which  this  Court 
would  decree  to  be  specifically  performed. — The  following 
cases  were  cited:  Oowrlay  v.  The  Duke  of  Somerset  (a), 
MUnea  v.  Oery  (6). 


(a)  19  Yes.  429. 


(b)  14  VeB.  400. 


Judgmeni, 


CASES  IN  CHANCERY.  187 

The  Vicb-Chancbllob: —  1853. 

This  agreement  is  in  reasonably  distinct  terms,  for  the 
sale  and  purchase  of  the  premises  and  bleach-works  in  the 
conditions  of  sale  mentioned  for  the  sum  of  77702.  The 
memorandum  was  signed  by  the  defendant.  There  can 
be  no  doubt  that  if  the  agreement  did  not  express  the 
price  to  be  paid^  but  left  it  to  be  settled  by  arbitrators, 
which  is  the  case  put  forward  by  the  defendant,  it  is  not 
such  an  agreement  as  this  Court  can  decree  to  be  specifi- 
cally performed. 

The  essence  of  the  agreement  is,  that  the  sum  of  77702. 
shall  be  paid  for  the  land,  premises,  and  bleach-works ;  but 
there  is  a  stipulation  that  the  purchaser  shall  take  the 
plant  and  machinery  at  a  valuation.  I  do  not  think  this 
inyolves  any  uncertainty  as  to  the  price  for  which  the  pro- 
perty is  agreed  to  be  sold;  some  such  stipulation,  as  to 
fixtures  or  subordinate  appendages,  is  to  be  found  in 
almost  every  contract  for  sale.  I  am  of  opinion,  therefore, 
that  the  plaintiff  is  entitled  to  a  decree  for  specific  per- 
formance of  the  contract,  with  the  costs  of  the  suit 
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power  to  the 
tnutees  (of 
whom  one  was 
a  minor),  with 
the  content 
in  writing  of 
the  wife,  to 
lend  the  whole 
or  part  of  the 
proceeds  to  the 
husband  on  his 
bond,  the 


Fd>.  2M.  ROBINSON  V.  BRIGGa 

Under  a  mai^  X  REVIOUSLY  to  the  10th  of  Januarjr,  1 838,  Mary  Ann 
^taiSngX**  Grant  was  entitled  in  possession  to  certain  real  estate, 
luniai  powers  of  called  the  Bowbridge  estate,  in  the  county  of  Gloucester, 
change,  with  consisting  of  land,  mills,  and  watercourse,  with  the  machi- 
nery and  plant,  &;c.,  thereupon,  subject  to  an  annuity 
created  by  mortgage  in  favour  of  Mrs.  Scudamore,  of 
1722.  10a;  and  a  further  charge  of  lOOOZ.  in  favour  of  the 
mother  of  Mary  Ann  Grant,  contingent  upon  her  death 
without  children.  A  marriage  being  in  contemplation 
between  Mary  Ann  Grant  and  a  Mr.  Frederick  Scuda- 
more Robinson,  a  young  man  aged  twenty-three,  a  settle^ 
der  to  make  the  ment  was  prepared  by  Mr.  Josiah  Isles  Wathen,  who  was 

loan,  inconsi- 
derately sold 
the  estate  un- 
der the  power 
to  the  &milj 
solicitor,  who, 
as  owner  there- 
of, raised  a 
sum  of  money 
by  way  of  mort- 
gage, of  which 
part  was  paid 
to  the  husband, 
llie  solicitor  af- 
terwards resold 
the  estate,  no 
money  being 
paid,  to  the 

husband,  who,  for  Yalnable  consideration,  mortgaged  it  to  other  persons,  and  soon  after  became  in- 
solvent. On  a  bill  filed  by  the  infimts  interested  under  the  settlement,  impeaching  the  sale : — Held, 
they  were  entitled  to  hare  the  inheritance  re^onreyed,  free  from  incumbrance,  to  the  uses  of  the 
settlement 

2.  The  solicitor  haying  funds  in  his  hands,  the  property  of  another  client,  applied  them  in  dii- 
charging  the  prior  mortgage  for  raising  the  money  lent  to  the  husband,  and,  as  owner  of  the  estate, 
execut^  a  mortgage  to  his  client  for  the  amount  advanced: — Hef€^  there  being  an  infirmity  in  his 
own  title,  he  could  conyey  no  valid  equitable  interest  to  his  mortgagee. 

3.  The  husband,  as  purchaser  from  the  solicitor,  being  in  treaty  for  a  loan  on  mortgage  of  the  es- 
tate, abstracts  were  delivered,  which  disclosed  the  marriage  settlement,  the  conveyance  to  the  solici- 
tor as  purchaser  under  the  power,  the  covenant  to  repurchase  by  the  husband,  and  the  deed  of  con- 
firmation by  the  in&nt  trustee;  the  mortgage  being  completed — Held^  that  the  abstract  disdosed  what 
ought  to  have  put  the  mortgagees  on  inquiiy;  and  that  they  were  affected  with  notice. 

The  duties  of  trustees  selling  under  a  trust  or  power  to  sell  are  not  properly  discharged  by  seU- 
ing  to  the  fiimily  solicitor  without  proper  caution  and  previous  inquiry  as  to  the  value,  the  sale  being 
a  contrivance  to  raise  money  to  lend  to  one  of  the  cestui  que  trusts,  to  whom  the  trustees  had 
power  to  lend  it 


the  solicitor  to  both  families. 

The  proposed  trustees  were  a  Mr.  William  Briggs,  the 
member  of  a  banking  firm  at  Halifax,  who  was  a  connex- 
ion by  marriage  of  Miss  Grant,  and  a  Mr.  Alfred  Gerard 
Robinson,  then  a  minor,  a  yoimger  brother  of  the  in- 
tended husband.  The  settlement  was  dated  the  10th  of 
January,  1838,  and  was  briefly  to  the  following  effect: — 

By  an  indenture  of  lease  and  release,  bearing  date  the 
10th  day  of  January,  1838,  between  Mary  Ann  Robinson, 
then  Mary  Ann  Grant,  of  the  first  part;  Frederick  Scuda- 
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more  Robinson,  of  the  second  part;  and  William  Briggs 
and  Alfired  Gerard  Robinson,  of  the  third  part;  made  in 
contemplation  of  a  marriage  between  the  two  first-nam^d 
parties,  it  was  recited,  that  Mary  Ann  Robinson  under  her 
mother's  marriage  settlement  was  seised  of  an  estate  of  in- 
heritance, subject  to  a  certain  mortgage.  It  was  witnessed 
hj  the  said  indenture  of  settlement^  that»  in  consideration 
of  the  intended  marriage,  with  the  privity  of  F.  S.  Robin- 
son, the  said  Mary  Ann  Grant  did  release  to  the  said 
William  Briggs  and  Alfred  S.  Robinson,  their  heirs,  &c., 
the  Bowbridge  estate  in  the  county  of  Gloucester,  subject 
to  such  term,  &c.,  to  the  use  of  the  said  Mary  Ann  Grant, 
until  the  solemnisation  of  the  said  marriage;  and  after 
the  solemnisation  thereof  to  the  use  of  the  said  William 
Briggs  and  A.  G.  Robinson,  their  heirs  and  assigns,  dur* 
ing  the  joint  lives  of  the  said  F.  S.  Robinson  and  the  said 
Mary  Ann  Robinson,  upon  trust  to  preserve  contingent 
remainders,  and  upon  further  trust  that  the  trustees  or 
the  survivor  should,  during  the  joint  lives  of  the  husband 
and  wife,  receive  the  rents  and  profits,  and  pay  the  same 
to.  such  persons  only  as  the  wife  shotdd  appoint  by  writing 
under  her  hand;  but  not  to  deprive  herself  of  the  benefit 
thereof  by  sale,  mortgage,  charge,,  or  otherwise  in  the  way 
of  anticipation;  and,  in  default  of  and  until  such  appoint- 
ment, to  pay  into  the  proper  hands  of*  the  wife  for  her 
sole  and  separate  use  and  benefit^  exclusively  of  the  said 
husband,  and  without  being  in  anywise  subject  to  his 
debts,  control,  interference,  or  engagements,  the  rents  and 
profits  of  the  said  estate,  the  receipts  in  writing  of  the  said 
Mary  Ann  Robinson,  or  of  such  person  or  persons  as  she 
should  firom  time  to  time  direct  to  receive  the  rents  and 
profits,  or  any  part  thereof,  should,  notwithstanding  the 
coverture  of  the  said  Mary  Ann  Robinson  with  the  said 
F.  S.  Robinson,  be  effectual  discharges  for  the  money  in 
such  receipts  acknowledged  to  be  received.  And,  after 
the  decease  of  such  one  of  them,  the  husband  and  wife. 
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as  should  first  die,  to  the  use  of  the  survivor,  his  or  her 
and,  after  the  decease  of  the  survivor,  to  the 
use  of  all  and  every  or  such  one  or  more  exclusively  of 
the  others  or  other  of  the  children  or  child  or  other  issue 
of  the  said  F.  S.  Robinson  and  M.  A.  Robinson,  at  such 
age,  day,  or  time,  or  respective  ages,  days,  or  times,  for 
such  estate  or  interest,  and  if  more  than  one  in  such 
parts,  shares,  and  proportions  as  the  said  F.  S.  Robinson 
and  the  said  M.  A.  Robinson  should  from  time  to  time,  and 
during  their  joint  lives,  and  by  any  deed  or  deeds,  instru- 
ment or  instruments,  with  or  without  power  of  revocation 
and  new  appointment,  to  be  by  both  sealed  and  delivered 
in  the  presence  of  and  attested  by  two  or  more  credible 
witnesses,  direct,  limit,  or  appoint;  and,  in  default  of 
such  joint  appointment,  and  so  far  as  such  appointment 
should  not  extend,  then  as  the  survivor  of  them  should 
appoint  by  deed  or  will;  and  so  far  as  such  appointment 
should,  if  incomplete,  not  extend,  to  the  use  of  all  and 
every  the  child  and  children  of  the  said  Mary  Ann  Robin- 
son by  the  said  F.  S.  Robinson,  their  heirs  or  assigns,  in 
equal  shares  as  tenants  in  common.  The  settlement  then 
provided,  that  the  shares  of  those  children  who  should  die 
under  twenty-one  should  go  to  the  other&  There  was  de- 
clared also,  if  there  should  be  no  child  or  children  of  the 
said  marriage,  anise  in  favour  of  the  survivor  of  the  hus- 
band and  wife.  It  was  further  declared,  that  it  should  be 
lawful  for  the  said  William  Briggs  and  A  G.  Robinson,  or 
the  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  with  the  consent  and  approbation  in 
writing  of  the  said  F.  S.  Robinson  and  the  said  Mary  Ann 
Robinson  during  their  joint  lives,  and  after  the  decease  of 
such  one  of  them  as  shall  first  happen  to  die,  with  the 
consent  and  approbation  in  writing  of  the  survivor  of 
them  during  his  or  her  life,  and  aft^r  the  decease  of  such 
survivor  during  such  time  as  any  of  the  children  or  other 
issue  of  the  said  F.  S.  Robinson  by  the  said  Mary  Ann 
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Robinson,  for  whom  provision  was  made  in  pursuance  of 
the  power  of  appointment^  or  either  of  them  should  be 
under  the  age  of  twenty-one  years,  then  at  the  proper 
authority  of  them  or  him.  The  said  trustees  or  trus- 
tee for  the  time  being  to  dispose  of  and  convey,  either  by 
way  of  absolute  sale,  or  in  exchange  for  and  in  lieu  of 
other  messuages,  lands,  or  hereditaments,  to  be  situate 
somewhere  in  England  or  Wales,  all  or  any  part  of  the 
said  premises,  and  the  inheritance  thereof,  in  fee  simple, 
to  any  person  or  persons  whosoever,  for  such  price  or  prices 
in  money,  or  for  such  equivalent  or  recompense  in  mes- 
sui^s,  lands,  or  hereditaments,  as  to  them  the  said  Wil- 
liam Briggs  and  A.  Q.  Robinson,  or  the  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  should 
seem  reasonable;  and  that,  for  the  purpose  of  effecting 
such  disposition  or  conveyance  as  aforesaid,  it  should  be 
lawful  for  the  said  William  Briggs  and  A.  G.  Robinson,  or 
the  survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor  of  them,  with  such  consent  and  approbation, 
or  at  such  discretion  and  of  such  proper  authority  as  afore- 
said, as  the  case  might  be,  by  any  deed  or  deeds,  instru- 
ment or  instruments  in  writing,  to  be  by  them  or  him 
sealed  and  delivered  in  the  presence  of  and  attested  by 
two  or  more  credible  witnesses,  to  revoke,  determine,  and 
make  void  all  and  every  the  uses,  estates,  limitations, 
powers,  provisions,  and  agreements  thereinbefore  limited, 
concerning  the  hereditaments  which  should  be  so  pro- 
posed to  be  sold  or  exchanged,  or  any  part  thereof,  subject 
and  without  prejudice  to  any  lease  or  leases  which  should 
have  been  previously  made  thereof  in  pursuance  of  the 
power  of  leasing  thereinbefore  contained;  and  by  the 
same  or  any  other  deed  or  deeds,  or  instrument  or  instru- 
ments in  writing  so  sealed  and  delivered  and  attested  as 
aforesaid,  to  limit,  declare,  or  appoint  such  use  or  uses, 
estate  or  estates,  trust  or  trusts  of  the  hereditaments,  the 
uses  whereof  should  be  revoked,  as  should  be  thought 
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1853.  necessary  or  expedient  to  limit.,  declare,  or  appoint  in 
order  to  effect  such  sales  or  exchanges,  conveyances,  and 
dispositions  as  aforesaid;  and  that,  npon  any  such  ex* 
change  as  aforesaid,  it  should  be  lawful  for  the  said  William 
Bri^s  and  Alfired  Gerard  Robinson,  or  the  surriTor  of 
them,  or  the  executors  or  administrators  of  such  survivor, 
to  give  or  receive  any  sum  or  sums  of  money  by  way  of 
equality  of  exchange;  and  also,  that,  upon  payment  of 
any  money  to  arise  by  way  of  sale  of  the  said  thereby 
granted  and  released  premises,  or  any  part  thereof,  or  to  be 
received  for  or  by  way  of  equality  of  exchange,  it  should 
be  lawful  for  the  said  William  Briggs  and  A.  G.  Robinson, 
or  the  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  to  give  and  sign  receipts  for  the  money 
which  any  of  the  said  hereditaments  should  be  sold 
for,  or  which  should  be  received  by  him  or  them  by 
equality  of  exchanges  as  aforesaid;  and  that  such  receipts 
should  be  sufficient  discharges  for  the  money  for  which  the 
same  should  be  given;  and  that  the  person  or  persons 
paying  such  monies  and  taking  receipts  for  the  same  as 
aforesaid  should  not  afterwards  be  obliged  to  see  to  the 
application,  or  be  answerable  or  accountable  for  any  loss, 
misapplication,  or  non-application  of  such  money,  or  any 
part  thereof.  The  said  indenture  contained  the  usual 
provisions  for  laying  out  the  monies  to  arise  from  any  sale 
or  exchange  under  the  said  power  of  sale  and  exchange, 
in  the  purchase  of  other  hereditaments  to  be  settled 
to  the  same  uses,  and  for  the  intermediate  investment 
.in  real  or  government  funds  or  securities,  with  power 
to  vary  the  investments.  It  was  also  declared,  that  the 
income  arising  from  such  investments  should  be  i^ 
plied  in  the  same  manner  as  the  rents  and  profits  of  the 
said  premises  would  have  been  applied  if  the  same  had 
not  been  sold.  And  it  was  by  the  said  indenture  declared, 
that  it  should  be  lawful  for  the  said  William  Briggs  and 
A.  G.  Robinson,  or  the  survivor  of  them,  or  the  executors 
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or  administrators  of  such  snrnvor,  or  other  the  trurtees 
for  the  time  being  of  these  presents,  at  the  request  in 
writing  of  the  said  Mary  Ann  Robinson  during  her  life, 
and,  after  her  decease,  at  the  discretion  and  of  the  proper 
authority  of  them  or  him  the  said  trustees  or  trustee  for 
the  time  being,  to  adyance  and  lend  to  the  said  F.  G.  Ro- 
binson, on  the  security  of  his  bond  or  covenant,  all  or  any 
part  or  parts  of  the  monies  which  should  arise  from  or 
upon  any  sale  or  calling  in  of  all  or  any  of  the  stocks, 
funds,  or  securities  which  should  be  purchased  or  obtained 
under  the  clause  or  provision  thereinbefore  in  that  behalf 
oontained(a),  and  to  permit  the  same  to  remain  and  con- 
tinue on  such  security  for  the  whole  period  of  the  life  of 
the  said  F.  S.  Robinson,  or  for  such  lesser  term  or  period 
as  the  said  Mary  Ann  Robinson  during  her  life  should,  by 
writing  under  her  hand,  order  and  direct,  or,  after  her  de« 
cease,  as  the  said  trustees  for  the  time  being  should  think 
proper;  so  that  the  said  F.  S.  Robinson  should  pay  interest 
for  the  monies  which  should  be  so  advanced  and  lent  to 
him  as  aforesaid  after  the  rate  of  5L  per  cent,  payable  half* 
yearly,  on  the  day  when  the  same  should  be  due,  or  within 
thirty  days  afterwarda  It  was  further  declared,  that  the 
said  William  Bri^s  and  A.  G.  Robinson,  or  the  trustees 
or  trustee  for  the  time  being,  should  stand  possessed  of 
and  interested  in  the  monies  which  should  be  so  advanced 
and  lent  to  the  said  F.  S.  Robinson  as  aforesaid,  if  any, 
and  of  the  interest  thereof,  and  of  the  securities  which 
should  have  been  given  for  the  same  respectively  as  afore- 
sud,  upon  the  same  trusts  and  provisions  in  eveiy  respect, 
as  were  therein  declared  and  contained  of  and  concerning 
the  monies  which  should  arise  firom  any  sale  and  exchange 
as  therdn  mentioned,  and  the  stocks,  funds,  securities. 
Sec  &C.,  in  which  the  same  should  be  invested,  and  the 
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dividends  and  annual  produce  thereof.  It  was  then  far* 
ther  witnessed,  that,  for  the  consideration  thereinbefore 
expressed,  the  said  Mary  Ann  Robinson  did  assign  to  the 
trustees,  their  executors^  administrators,  and  assigns,  all 
the  plant  and  machinery  in  and  upon  the  said  freehold 
premises  thereinbefore  granted,  upon  the  said  trusts,  and 
subject  as  aforesaid,  &c.  &c.  Then  followed  the  ordinary 
power  for  appointing  new  trustees,  and  the  ordinary 
clause  of  indemnity  to  the  trustees. 

The  marriage  was  solemnised  within  a  few  days  after 
the  execution  of  the  deeds.  The  husband,  Mr.  F.  S.  Ro- 
binson, was  at  this  time  employed  by  his  father,  who  car- 
ried on  business  as  a  wool  stapler  at  Leicester,  to  conduct 
a  branch  establishment  at  Halifax,  and  received  a  salary 
for  his  services,  which  formed  his  only  income.  Soon 
after  the  marriage  the  elder  Robinson  proposed  to  his  son 
to  take  him  into  partnership  on  payment  by  him  of  40002. 
At  this  time,  as  it  turned  out  subsequently,  the  elder 
Robinson  owed  the  Halifax  bank,  of  which  Mr.  Bri^s  was 
a  partner,  more  than  40002.,  part  of  a  debt  of  60002., 
which  he  had  reduced  by  about  10002..  Mr.  F.  S.  Robin- 
son immediately  applied  to  his  solicitor,  Josiah  Isles 
Wathen,  upon  the  subject  of  raising  the  money  on  the 
property  of  his  wife;  and  Mr.  Wathen  immediately  com- 
municated with  Mr.  Parken,  his  conveyancing  counsel  in 
town,  as  to  the  best  mode  of  effecting  the  desired  loan. 
On  the  7th  of  September,  1838,  Mr.  Wathen  wrote  from 
town  to  Mr.  F.  S.  Robinson,  informing  him  that  he  had 
consulted  Mr.  Parken,  with  a  view  to  devise  some  means 
for  raising  40002.  out  of  the  settled  property,  consist- 
ently with  the  trusts  of  the  settlement  Mr.  Wathen  ob- 
served, that  the  direct  method  would  be  by  a  sale  under 
the  powers  in  the  settlement;  but  that,  as  the  money  was 
required  immediately,  an  ordinary  sale  could  not  be  effect- 
ed without  being  unduly  hurried  and  probably  very  in- 
juriously forced.    Mr.  Wathen  then  suggested  what  oc* 
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curred  to  him  and  Mr.  Parken  as  the  best  if  not  the  only 
mode  of  procedure,  the  details  of  which  it  might  be  neces- 
sary to  Tary,  viz.  that  so  much  of  the  trust  estate  as  should 
be  worth,  by  valuation,  60002.  or  70002.  should  be  sold  and 
conveyed  by  the  trustees  to  Mr.  T.  B.  Robinson,  (senior,) 
as  the  purchaser,  who,  in  order  to  make  the  purchase  to 
himself,  was  to  borrow  the  purchase  money  from  A.  B. 
(Mr.  Wathen  finding  the  money).  The  trustees  were  to 
pay  the  60002.  or  70002.  to  Mr.  F.  S.  Robinson  upon  the 
security  of  his  bond,  out  of  which  he  was  to  retain  400021 
for  his  own  purposes,  and  to  repay  the  rest  to  Mr.  T.  R 
Robinson,  senior,  to  be  paid  by  him  to  A.  R,  so  as  to 
reduce  the  loan  to  40002.  Mr.  T.  B.  Robinson  would  thus 
become  the  owner  of  that  part  of  the  property  which  had 
been  sold,  and  would  have  to  give  A.  R  a  mortgage  for  the 
40002.,  and  give  his  son  a  mortgage  for  the  20002.  or  80002: 
which  the  son  might  have  paid  to  him  out  of  his  loan 
from  the  trustees.  The  result  would  be,  that  the  trus- 
tees would  have  sold  a  portion  of  the  estate,  and  have  lent 
the  proceeds  to  Mr.  F.  S.  Robinson,  both  of  which  they 
were  expressly  authorised  to  do.  Mr.  Wathen  then  sug- 
gested certain  other  arrangements  as  essential  to  giving 
full  effect  to  the  above  plan,  but  which  are  unnecessary 
to  be  referred  to,  as  shortly  afterwards  another  plan  was 
proposed  by  Mr.  Wathen,  which  was  eventually  adopted 
by  Mr.  F.  S.  Robinson  and  the  trustees,  and  against  the 
results  of  which  the  aid  of  the  Court  was  now  sought  by 
the  infant  children  of  Mrs.  F.  S.  Robinson. 

On  the  19  th  of  November,  1838,  Mr.  Wathen  addressed 
to  Mr.  F.  S.  Robinson  the  following  letter: — 
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"  3,  Bedford  Row,  November  19,  1838. 
"  My  dear  Sir, 

"  I  send  you  on  this  sheet  a  copy  of  Mr.  Parken's  pro- 
posed plan  of  operations  in  regard  to  the  Bowbridge  estate, 
which  will,  I  am  satisfied,  although  it  may  appear  to  wear 
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1863.  ^  different  aspect,  be  found  in  the  end  the  most  economical 
as  well  as  the  most  effectual  method  of  accomplishing 
your  wishea  The  expense  will,  however,  considerably 
exceed  the  sum  I  limited  to  you  the  other  day,  as  the 
stamp  duties  alone  will,  in  all  probability,  be  more  than 
150L,  which  with  other  disbursements  will  doubtless 
reach  200t  In  order,  however,  to  provide  a  fund  for  pay- 
ment of  the  expenses,  and  in  aid  of  the  contemplated  al* 
terations  and  improvements  on  the  property,  without 
touching  on  your  other  resources,  I  diould  advise  you  to 
borrow  on  mortgage  4500{.  instead  of  iOOOL,  whereby 
you  would  have  the  40002.  without  deduction,  and  would 
not  be  required  to  make  any  advance  on  account  of  the 
property,  inasmuch  as  the  amount  in  respect  of  the  con- 
templated outlay  on  the  premises,  which  the  surplus  of 
the  extra  5002.,  after  payment  of  the  expenses,  would  be 
insufficient  to  pay,  could  then  be  made  out  of  the  Lady- 
day  renta  You  will  perceive,  that,  in  order  to  complete 
the  proposed  arrangements,  it  will  be  necessary  for  you  to 
come  to  some  understanding  with  your  father  and  mother, 
and  Mrs.  Scudamore,  whereby  the  estate  may  be  released 
from  the  S450Z.  mortgage, — ^from  the  1,0002.  payable  to 
your  mother  or  her  representatives  in  the  event  of  your 
wife's  death  without  children,— and  from  the  annuity  pay- 
able to  Mrs.  Scudamore  in  the  same  event,  should  she  be 
then  living.  You  will  observe,  that^  by  deed  Na  1,  Mr. 
Parken  proposes  to  put  an  end  to  the  34502.  mortgage, 
which  you  will  remember  is  kept  on  foot  merely  for  the 
purpose  of  securing  the  interest  thereof,  1722. 10a  per  an- 
num, to  Mrs.  Scudamore  for  her  life;  and  then  that  the 
same  amount  be  secured  to  her  out  of  the  rents  as  after 
mentioned.  You  will  also  see,  that  by  deed  No.  2  Mr.  Parken 
proposes  that  your  mother  should  appoint  her  contingent 
10002.  in  your  favour,  to  be  resecured  to  her  as  after  men- 
tioned ;  and  that  Mrs.  Scudamore  shall  by  the  same  deed 
assign  her  contingent  annuity  to  you ;  and  then,  by  deed 
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Na  3|  yon  shall  release  the  estate  from  both  these  oontin* 
gent  charge&  And  you  will  notice  that  he  further  suggests 
that  you  should  secure  Mrs.  Scudamore's  17221 10s.  annuity, 
your  mother's  contingent  10002.,  and  Mrs.  Scudamore's 
contingent  annuity,  by  your  bond,  and  by  a  charge  upon 
the  mortgage  Na  (7),  to  be  made  to  yourself  for  the  excess 
of  the  purchase-money  over  A.  R's  mortgage,  but  with  li- 
berty to  you  to  substitute  other  security  hereafter,  should 
you  desire  so  to  do^  and  which  a  resale  of  the  property 
would  render  necessary.  This  would  make  your  mother's 
and  Mrs.  Scudamore's  interest  as  secure  as  they  are  at  pre- 
sent, or  nearly  so,  while  it  would  enable  us  to  make  a  good 
security  for  A.  R's4000L  or  45002.,  and  to  effect  a  satisfac- 
tory resale  as  soon  as  a  purchaser  could  be  found.  The 
effect  of  the  whole  plan,  therefore,  as  regards  your  mother 
and  Mrs.  Scudamore,  is,  that  their  interest  in  the  estate 
will  be  postponed  to  the  lender  of  the  45002.;  and  that, 
subject  to  such  45002L,  they  will  still  retain  the  estate  as 
security,  with  your  personal  security  in  addition.  If  they 
accede  to  this,  I  will  take  care  the  deeds  shall  {dace  them 
in  that  position*  The  only  other  remark  which  I  need 
make  at  present  is,  that  Mr.  Parken  still  considers  it  very 
essential,  that  the  trustees  should  sell  upon  a  valuation. 
Notwithstanding  Mr.  Parken^s  concluding  observation,  I 
am  still  willing  to  act  as  the  purchaser  of  it,  if  it  is  still 
your  wish  that  I  shoidd  do  so,  and  you  cannot  provide  a 
suitable  substitute;  you  to  indemnify  me  as  proposed.  I 
have  made  arrangements  for  having  the  mortgage-money 
ready  to  the  extent  of  45002.,  so  that  there  will  be  no  dif- 
ficulty on  that  scorei  I  shall  now  pause  for  a  few  days, 
until  I  hear  from  you  again.    Believe  me,  my  dear  Sir, 

Faithfully  yours, 
''F.  &  Robinson,  Esq.  Josiah  Isiks  Watbbh." 
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The  plan  proposed  was  embodied  in  the  following  obser- 
vations of  Mr.  Parken. 
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^'In  order  to  carry  the  present  intentions,  as  I  under- 
stand them,  into  effect,  the  following  deeds  will  be  neces- 
sary. 

^'  1st  A  release  of  the  S450Z.  mortgage  by  Mr&  Scuda- 
more  as  tenant  for  life  of  the  interest  thereof,  and  by  Mr. 
Fisher  as  trustee  of  the  same,  and  surrender  by  Mr.  Fisher 
of  the  term  of  years  created  by  securing  it 

''2ndly.  An  appointment  by  Mr&  Robinson,  sen.,  of 
her  contingent  10002.,  and  an  assi^ment  by  Mrs.  Scuda- 
more  of  her  contingent  annuity  to  Mra  F.  S.  Robinson. 

'^  Srdly.  A  release  by  Mrs.  F.  S.  Robinson  of  the  above 
sum  and  annuity,  and  surrender  by  Messrs.  John  Rays 
Grant  and  J.  L  Wathen,  the  trustees  of  the  term  created 
for  securing  and  raising  the  same. 

"  4thly.  Conveyance  to  Mr.  Wathen  as  a  purchaser  of 
all  the  settled  estate^  This  conveyance  to  be  made  under 
the  power  of  sale  contained  in  the  isettlement,  and  the  sale 
to  be  supported  by  a  valuation. 

^'  5thly.  A  bond  from  Mr.  F.  S.  Robinson  to  the  trustee  of 
the  settlement  for  securing  repayment  of  the  purchase- 
money  with  a  declaration  of  trust  thereof. 

"  6thly.  Mortgage  by  Mr.  Wathen  to  A.  R  for  securing 
45002.  with  interest  at  52.  per  cent.,  with  power  of  sala 

"  7thly.  Mortgage  by  Mr.  Wathen  to  Mr.  F.  S.  Robinson 

for f  the  residue  of  the  purchase  money,  in  like 

manner. 

"  Stilly.  An  agreement  from  Mr.  F.  S.  Robinson  to  pur- 
chase of  Mr.  Wathen  the  estate  sold  to  him  by  the  trustees, 
to  be  regulated  by  the  amount  given  by  Mr.  Wathen  and 
the  expense  he  will  have  incurred  in  reference  to  the  pur- 
chase; and  the  above  mortgages  and  the  performance  of 
this  agreement  should  be  guaranteed  by  the  deposit  of 
the  bank  shares  referred  to,  by  Mr.  F.  S.  Robinson,  or 
otherwise,  as  may  be  thought  advisable.  In  preparing 
the  drafts,  this  agreement  will,  of  course,  be  prepared  so 
as  to  protect  Mr.  Wathen  against  the  mortgage  made  to 
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A.  B.,  and  authorise  a  sale  by  Mr.  Wathen  for  the  pur-  1353. 
pose  of  such  protection,  if  it  should  be  necessary.  This 
agreement  will  not  appear  on  the  title  on  a  future  8ale> 
nor  need  the  expenses  of  a  conveyance  to  Mr.  F.  B.  Robin- 
son pursuant  to  it  be  incurred,  if  a  sale  of  the  estate  to 
some  other  person  is  intended  so  soon  as  it  can  be  effected 
It  will,  however,  be  a  protection  to  Mr.  Wathen's  repre- 
sentatives if  a  sale  be  not  effected  in  Mr.  F.  S.  Robinson's 
lifetime.  The  mortgage  made  by  Mr.  Wathen  to  Mr.  F. 
S.  Robinson,  as  above  proposed,  should  be  made  a  se- 
curity to  Mrs.  Scudamore  for  an  annuity  equal  to  the  in- 
terest on  the  34502.  mortgage  above  proposed  to  be  re- 
leased ;  and  also  a  security  to  Mrs.  8.  and  Mrs.  Robinson, 
senior,  for  the  contingent  provisions  made  for  them  by 
the  settlement  of  1831,  and  which  it  is  now  proposed  they 
should  release;  these  contingent  provisions  should  also  be 
secured  by  the  bond  of  Mr.  F.  S.  Robinson.  This  security 
should  contain  a  power  enabling  Mr.  F.  8.  Robinson  to 
substitute  other  approved  security  if  he  should  desire  so 
to  do,  and  which  would  become  necessary  in  the  event  of 
a  resale  of  the  Bowbridge  property.  The  circumstance  of 
Mr.  Wathen  being  the  solicitor  of  the  parties  creates  a 
difficulty  I  should  much  wish  should  be  obviated  if  prac- 
ticabla  Signed  W.  P.  Pabkkn. 

"Nov.  17th,  1838." 

This  plan  was  ultimately  carried  into  effect,  and,  in 
order  to  support  the  proceedings  by  a  valuation,  according 
to  head  No.  4  of  the  scheme,  Mr.  Wathen  himself  made  a 
valuation,  dated  the  7th  June,  1839,  by  which  he  esti- 
mated the  total  value  of  the  property  at  995021  In  order 
to  carry  into  effect  the  first,  second,  and  third  heads,  the 
indentures  of  the  10th,  11th,  and  12th  June,  1839,  were 
prepared  and  executed;  as  to  the  fourth  head,  the  inden- 
tures, dated  the  13th  June,  1839,  (1)  and  (2),  were  pre- 
pared and  executed;  for  the  fifth  head,  the  indenture  of 
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186a  the  13ih  June,  1889,  (3)  was  i«epared  and  executed; 
for  the  sixth  head^  the  indenture  of  the  14th  June,  1839; 
for  the  seyenth  head,  the  indenture  of  the  15th  June^ 
1889;  for  the  eighth  head,  the  indenture  of  the  29th  May, 
184a 

By  the  deed,  dated  the  13th  of  June,  1839,  between 
William  Briggs  and  Alfred  Q.  Kobinson  of  the  first  part, 
the  husband  and  wife  of  the  second  part>  J.  Isles  Wathen 
of  the  third  part,  and  Jabez  Tupper  of  the  fourth  part,  to 
operate  by  way  of  release,  grounded  upon  a  lease  for  a 
year,  reciting  the  settlement  of  the  10th  of  January,  1838, 
and  that  the  trustees  under  the  power  therein  contained, 
with  the  consent  and  approbation  of  the  husband  and 
wife,  testified  by  their  execution  of  these  presents,  had 
contracted  and  agreed  with  the  said  J.  I.  Wathen  for  the 
absolute  sale  to  him  of  the  said  pr^nises  in  fee  simple  in 
possession,  for  the  sum  of  95002.,  and  a  further  sum  of 
4502.  for  the  plant,  &c.  &c. ;  and  that  it  had  been  agreed,  that 
the  said  trustees  and  the  husband  and  wife  should  re- 
spectively make  and  execute  the  reyocation,  appoint* 
ments,  grants,  releases,  and  assignments  thereinafter  con- 
tained. And  reciting,  that  the  said  J.  I.  Wathen,  with 
the  privity  of  the  said  F.  S.  Robinsomand  Mary  Ann  Ro- 
binson, had  paid  to  the  said  trustees  the  sum  of  9500L 
and  4502L  for  the  plant  thereby  acknowledged:  It  was 
thereby  witnessed,  that,  in  performance  of  the  said  agree- 
ment, the  trustees,  in  pursuance  of  the  powers  contained 
in  the  settlement,  with  the  consent  of  the  husband  and 
wife,  testified  by  their  execution  thereof,  by  a  deed  at- 
tested by  two  credible  witnesses,  did  revoke  the  uses  of 
the  said  settlement^  and  appoint  the  said  premises  and 
the  plant  in  trust  for  the  said  J.  L  Wathen,  his  executors, 
administrators,  and  assigns;  and  that  the  said  trustees 
did  release,  and  the  said  F.  S.  Robinson  and  Mary  Ro- 
binson did  grant  and  empower  unto  the  said  J.  I.  Wathen 
and  his  heirs  &a  all  and  singular  &c.  the  premises,  to 
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hoM  the  same  unto  the  said  J.  I.  Wathen  for  his  life,  with 
a  limitation  to  the  use  of  the  said  Jabez  Tupper  and  his 
heirs,  during  the  life  of  the  said  J.  I.  Wathen,  in  trust  for 
the  said  J.  L  Wathen  and  his  asngns;  with  remainder  to 
the  use  of  the  said  J.  L  Wathen,  his  heirs  and  assigns, 
for  ever. 

Jabez  Tupper  was  Mr.  Wathen's  clerk. 

On  the  deed  the  following  receipt  was  indorsed: — 

"  Received  the  day  and  year  first  within  written  of  and 
from  the  within-named  J.  I.  Wathen,  the  sum  of  99502., 
being  the  full  consideration  money  within  mentioned  to 
be  paid  by  him  to  us.  Wm.  Brigos, 

"  9950t  A^  G.  Robinson.'' 

The  deeds  were  all  prepared  by  Mr.  Wathen  and  settled 
by  Mr.  Parken.  As  soon  as  they  were  engrossed  they 
were  taken  by  Mr.  Wathen  to  Highfield  House,  the  resi- 
dence of  Mr.  F.  Sk  Robinson,  where  they  were  executed  by 
him  and  Mra  F.  St  Robinson.  Mr.  Wathen  was  on  this 
occasion  accompanied  by  his  brother-in-law,  a  solicitor, 
who  explained  to  Mrs.  F.  S.  Robinson  that  the  instruments 
were  a  conveyance  to  Mr.  Wathen,  with  a  view  to  enable 
Mr.  F.  &  Robinson  to  raise  the  sum  required  for  his  ad- 
mission into  partnership  with  his  father.  A  letter  was 
next  written  to  Mr.  Briggs  informing  him  of  the  intended 
sale;  and  immediately  after  Mr.  Wathen  proceeded  to  near 
Halifax,  to  the  abode  of  Mr.  A.  G.  Robinson,  who  accom- 
panied him  to  Mr.  Briggs'  residence  in  Halifax.  Mr. 
Wathen  and  Mr.  A.  G.  Robinson  arrived  at  Mr.  Briggs'  on 
the  afternoon  of  the  day,  or  of  the  day  after,  that  gentle- 
man had  received  the  letter  communicating  to  him  the 
intended  sale.  Mr.  Briggs  executed  the  deeds,  without,  as 
he  admitted  by  his  answer,  consulting  any  professional 
friend — ^without  inquiring  of  Mra  F.  S.  Robinson  whether 
the  proposed  sale  was  in  conformity  with  her  wish — with- 
out reading  the  deeds  or  the  draft  copies — without  satis- 
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fying  himself  that  the  price  proposed  was  adequate,  and 
signed  the  receipt  without  receiving  the  money,  or  seeing 
that  it  was  paid  Mr.  Briggs  explained  in  his  answer  that 
he  knew  Mr.  Wathen  had  long  been  the  confidential  friend 
of  both  families,  and  that  he  placed  implicit  confidence  in 
his  representations  The  deeds  were  then  executed  bj  Mr. 
A.  Gr.  Robinson. 

At  the  date  of  the  execution  Mr.  A  O.  Robinson  was 
an  infant  under  twenty-one. 

On  the  13th  of  June  the  deeds  were  acknowledged  by 
Mr&  F.  S.  Robinson  before  Mr.  Justice  Erahine.  Imme- 
diately afterwards  Mr.  Wathen  mortgaged  the  property  to 
a  Mr.  Thornton  to  secure  60002.  (with  interest  at  5L  per 
cent.)  advanced  by  that  gentleman,  of  which  Mr.  Wathen 
immediately  handed  over  40002.  to  Mr.  F.  S.  Robinson, 
and  expended  the  residue  in  paying  the  legal  expenses, 
which  were  considerable,  and  in  improving  the  property. 

Mr.  F.  S.  Robinson  paid  the  40002.  to  his  father,  by 
whom  it  was  handed  over  to  the  bank  in  liquidation  of 
his  debt 

By  the  deed,  dated  the  16th  of  June,  1839,  Mr.  Wathen 
gave  a  second  mortgage  of  the  property  to  Mr.  F.  S.  Robin- 
son, to  secure  the  sum  of  39502.,  being  the  residue  of  the 
purchase  money,  with  interest  at  52.  per  cent. 

A  deed  of  covenant  was  then  proposed,  but  not  executed 
untU  the  29th  of  May,  1843,  by  which  Mr.  J.  I.  Wathen 
agreed  to  sell  the  estate  to  Mr.  F.  S.  Robinson  for  99502., 
free  from  incumbrances,  within  ten  years;  that  the  sum  of 
60002.  should  be  paid  out  of  the  purchase  money,  and  if 
called  in  sooner  should  be  pidd  by  the  said  F.  S.  Robinson, 
who  should  pay  interest  on  the  same,  and  indemnify  J.  I. 
Wathen;  and  that  the  residue  of  the  said  99502.  over  the 
mortgage  of  60002.  should  be  retained  by  the  said  F.  S.  Ro- 
binson in  discharge  of  his  mortgage,  which  should  thence- 
forth cease;  and  that  the  said  F.  S.  Robinson  should  be  let 
into  immediate  receipt  of  the  rents  and  profits,  so  as  to  en- 
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able  him  to  reduce  the  mortgage  debt  of  60002.,  and  pay  the 
premiums  on  a  policy  for  50001  on  the  life  of  F.  S.  Robin- 
son, which  had  been  assigned  to  Wathen.  Notwithstand- 
ing this  agreement  Mr.  Wathen  continued  in  receipt  of 
the  rents  and  profits. 

On  the  4th  of  May,  1848,  a  deed  of  confirmation  was 
executed  by  Mr.  A.  G-.  Robinson,  who  had  recently  at- 
tained the  age  of  twenty-one. 

In  June,  1840,  Mr.  F.  S.  Robinson  borrowed  a  further 
sum  of  5001  upon  his  mortgage  deed,  for  the  residue  of 
the  purchase-money.  By  a  subsequent  deed,  the  date  of 
which  did  not  appear,  the  estate  was  released  of  this  mort- 
gage, the  residue  of  the  purchase-money,  and  reconveyed 
to  Mr.  Wathen.  On  the  29th  of  May,  1843,  the  deed  of 
coTenant  was  executed,  by  which  F.  S.  Robinson  agreed 
to  purchase  the  estate  at  the  expiration  of  three  years  from 
that  date.  In  the  same  year  Mr.  Robinson,  senior,  died  in 
pecuniary  difficulties,  the  effect  of  which  was  to  reduce 
Mr.  F.  S.  Robinson  to  a  state  of  embarrassment;  in  conse- 
quence of  which  it  was  thought  desirable  to  secure  the 
trust  property,  so  far  as  possible;  and  with  this  view  Mrs. 
F.  S.  Robinson,  by  a  writing  under  her  hand,  dated  the  3rd 
of  June,  1843,  required  payment  by  her  husband  to  the 
trustees  of  the  sum  of  9950Z.  A  deed  was  accordingly 
prepared  and  executed,  by  which  Mr.  F.  S.  Robinson  co- 
venanted with  the  trustees  to  pay  forthwith  the  sum  of 
11,926{.,  for  principal  and  interest  Mr.  Briggs  did  not 
execute  this  deed,  which,  like  all  the  numerous  deeds 
throughout  the  transaction,  was  prepared  by  Mr.  Wathen. 
A  second  deed  was  also  executed,  appointing  Messra  Paget 
and  Taylor  trustees  in  the  place  of  Mr.  Briggs  and  Mr.  A.  G-. 
Robinson,  which  recited  the  fact  of  the  sale,  and  that  the 
purchase-money  had  been  received  by  the  former  trustees ; 
but  Messrs.  Taylor  and  Paget  having  declined  the  trusts, 
Mr.  N.  Wathen,  the  father  of  J.  I.  Wathen,  and  a  Mr. 
Thompson,  were  appointed  trustees  by  a  new  deed.    In 
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April,  1844,  Mr.  Wathen^  having  in  his  hands  the  sum  of 
SOOOLf  the  property  of  Dr.  Medley,  paid  off  the  mort- 
gage to  Mr.  Thornton,  and  took  a  re-assignment  to  him* 
self  of  the  mortgaged  premises;  and  by  a  deed,  dated  the 
22nd  of  October,  1844,  mortgaged  the  estate  to  Dr.  Med- 
ley (whose  solicitor  he  was)  for  60001.,  with  interest  at  5L 
per  cent  On  the  Slst  July,  1846,  a  deed  was  prepared 
and  executed,  in  pursuance  of  the  deed  of  covenant  of  the 
29th  May,  1843,  by  which  Wathm  granted,  bargained,  and 
sold  the  estate  to  F.  S.  Robinson,  in  consideration  of  a 
sum  of  95402  paid  by  him.  No  money,  however,  was  in 
point  of  fact  paid  by  F.  S.  Robinson  in  the  transaction. 
In  1846,  Mr.  Wathen  applied  to  Messrs.  Lousada,  who 
were  trustees  for  a  Mr.  and  Mra  Bacon,  for  a  loan  of 
the  trust  funds  in  their  hands  upon  the  security  of  the 
Bowbridge  estate;  and,  on  the  3rd  August,  1846,  a  deed 
was  executed,  entirely  suppressing  the  prior  mortgage  to 
Dr.  Medley,  by  which  the  property  was  conveyed  to  Messra 
Lousada  (and  Wathen  himself)  jointly,  as  trustees^  to  se- 
cure the  sum  of  70002.  held  by  them  on  a  joint  ac- 
county  in  trust  for  Mr.  and  Mra  Baom,  and  lent  on  the 
security  of  the  estate. 

Previously  to  the  execution  of  the  mortgage  to  Messra 
Lousada,  an  abstract  of  title  was  made  out  by  Mr.  Wathen, 
as  the  solicitor  of  Mr.  F.  S.  Robinson,  which  was  sent  by 
him  to  Mr.  ^ook,  their  solicitor,  examined,  and  by  that 
gentleman  laid  before  counsel,  who,  subject  to  one  or  two 
queries  which  were  answered,  approved  of  tiie  title 

The  abstract  of  title  delivered  specified  the  deed  of  the 
10th  of  June,  1839,  releasing  Mrs.  Robinson's,  sen.,  con- 
tingent charge  for  10002L;  the  deed  of  release  of  the  11th 
of  June,  1889,  releasing  Mr.  Scndamore's  annuity;  the 
deeds  of  lease  and  release,  dated  the  12th  and  13th  of 
June,  1839,  under  which  the  property  was  sold  to  Mr. 
Wathen;  the  deeds  of  the  13th  and  14th  of  June,  1839,  be- 
ing the  mortgage  to  Thornton ;  the  deeds  of  the  14th  and 
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I5th  of  June,  1839,  being  the  mortgage  by  Wathen  to  F. 
S.  Robinson^  for  the  residue  of  the  purchase-money,  viz. 
89501.;  the  deed  of  the  1st  of  June^  1840,  being  the  assign^ 
ment  to  Thornton  of  Robinson's  mortgage,  and  as  a  security 
for  5001.;  the  deed  of  the  4th  of  May,  1848,  being  the 
deed  of  confirmation  by  A.  Or.  Robinson  on  attaining 
twenty-one;  the  deed  of  the  29th  of  May,  1843,  being 
the  deed  of  covenant  by  Waihen  to  F.  Scudamore  Robin- 
son; the  deed  of  the  18th  of  April,  1844,  being  the  re- 
assignment by  Thornton  to  Wathen,  on  payment  of  the 
mortgage-money,  65002L;  the  deed  of  the  31st  of  July,  1846, 
being  the  deed  of  sale  by  Wathen  to  F.  S.  Robinson,  with 
other  deeds  not  material  to  the  present  question.  It  con- 
tained, however,  no  reference  to  the  mortgage  to  Dr.  Medley. 

In  1849,  Mr.  Josiah  Isles  Wathen  left  this  country  per- 
manently, and  Messra  Lousada  immediately  entered  into 
possession  of  the  rents  and  profits  of  the  Bowbridge  estate, 
and  sold  or  exchanged  a  part  of  the  property. 

On  the  15th  of  October,  1849,  the  infant  children  of  Mr. 
and  Mra  F.  S.  Robinson  filed  this  bill  by  their  next  friend 
against  William  Briggs  and  A.  G.  Robinson,  the  former 
trustees  of  the  settlement,  and  against  the  other  parties 
taking  interests  under  the  various  instruments  that  had 
been  executed  in  reference  to  the  property.  The  bill 
prayed,  first,  that  the  alleged  sale  might  be  declared 
fraudulent  and  void  under  the  power  in  the  settlement, 
and  that  the  estate  might  be  re-assigned  to  the  trustees 
of  the  settlement  free  from  all  incumbrances,  so  far  as  re* 
garded  the  rights  of  the  plaintiffs;  that  all  parties  com- 
petent might  be  directed  to  make  such  appointments  &c. 
as  might  be  necessary  for  assuring  those  portions  of  the 
property  not  parted  with;  and  that  what  had  been  taken 
in  exchange  might  be  declared  subject  to  the  trusts  of  the 
settlement;  that  all  necessary  accounts  might  be  taken; 
and  that  a  receiver  might  be  appointed  Secondly,  if  the 
Court  should  be  of  opinion  that  the  plaintiffs  were  not 
entitled  to  have  the  premises  restored  to  the  uses  of  .the 
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settlement,  that  the  said  William  Briggs,  A.  Gt.  Robinson, 
J.  I.  Wathen,  and  F.  S.  Robinson,  might  be  decreed  to  pay 
the  value  of  the  estate,  with  interest  at  52.  per  cent  from 
the  date  of  the  sale;  and  that  the  defendants,  other  than 
the  present  trustees  of  the  settlement,  might  pay  the  costs 
of  the  suit 

Answers  had  been  filed  by  all  the  defendants  to  the 
bill,  except  Mr.  J.  I.  Wathen,  who  was  out  of  the  juris- 
diction. 


Arffummi.  Mr.  Molina  and  Mr.  H.  Stevens  for  the  infant  plain- 
tiffa — ^In  this  case  it  is  established  by  the  evidence,  that 
no  money  was  paid  to  the  trustees  in  consideration  for 
their  execution  of  the  deed  revoking  the  uses.  The 
power  was  conditional,  viz.  it  was  a  condition  precedent 
that  the  estate  shoidd  be  sold,  and  the  money  should 
be  received  by  the  trustees.  The  deed,  therefore,  as 
against  the  plaintiffs,  was  a  nullity,  and  the  plain- 
tiffs were  entitled  to  a  declaration  to  that  effect:  Doe  d. 
Martin  (a),  Sugd.  Vend.  &  Pur.  Vol.  iL  p.  942,  10th  edit 
Inasmuch,  however,  as  the  mill  gear  and  chattel  inter- 
ests passed  by  the  deed,  it  was  necessary  to  come  to 
this  Court  But,  even  if  the  Court  should  not  hold  that 
there  was. fraud,  It  was  quite  clear  there  was  a  failure  of 
the  circumstances  in  which  only  the  power  could  be  exer- 
cised. A  power  of  sale  can  only  be  exercised  in  exact 
conformity  with  the  terms  of  it  Thus,  where,  under  the 
ordinary  power  of  sale,  an  estate  was  sold  exclusively  of 
the  timber,  which,  it  was  agreed,  should  be  taken  at  a 
valuation,  it  was  held  at  law,  that  the  sale  was  invalid 
against  the  next  remainderman:  CockerM  v.  Cholme* 
ley  (6).  In  the  same  case,  Sir  J.  Leack  and  Lord  Eldon 
refused  to  grant  relief  in  equity  against  proceedings  at 
law  (c);  and  which  decision  was  ultimately  affirmed  by  the 


(a)  4  T.  R.  39. 

(5)  10  R  &  C.  564, 673. 


(c)  3  Rnss.  665 ;  1  Rugs.  &  My. 
4ia 
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House  of  Lords  .(a).  This  was  a  far  stronger  case.  Here, 
no  money  had  been  paid  to  the  trustees, — no  sale  was  really 
intended, — ^the  proceeds  were  never  invested, — ^no  inter- 
est ever  received  by  the  trustees, — ^all  of  which  things 
were  conditions  on  which  the  sale  was  alone  authorised 
to  be  made.  It  was  submitted,  therefore,  that  the  whole 
transaction  was  absolutely  void  at  law  as  against  the  in« 
fant  plaintiffs;  and  that  they  were  entitled  to  a  declara- 
tion to  that  effect. 

But,  supposing  the  Court  should  hold  that  the  sale  was 
not  absolutely  void,  it  was  clearly  such  a  transaction  as 
would  not  be  sustained  in  this  Court 

First,  as  regards  Wathen,  it  was  clear  that  he  never  ac- 
quired any  title  under  the  sale  as  against  the  infants. 
He  was  the  family  solicitor,  he  was  aware  of  the  fraud, 
devised  it,  and  carried  it  into  effect.  It  could  not,  pro* 
bably  would  not,  be  contended  that  Wathen  himself  could 
successiully  resist  this  bill  But  if  so,  how  could  Dr.  Med- 
ley stand  in  a  better  position ;  Wathen,  as  Dr.  Medley's  soli- 
citor, invested  monies  which  were  in  his  hands,  with  a  full 
knowledge  of  this  fictitious  sale.  In  Kennedy  v.  Oreen  (6), 
where  one  solicitor  acted  both  for  mortgagor  and  mortgagee, 
notice  to  such  solicitor  was  held  to  be  notice  to  the  mortga- 
gee. It  was  quite  settled,  that,  ''  if  a  party,  in  dealing  for  a 
property,  employ  an  agent  who  has  any  knowledge  of  an  in- 
cumbrance affecting  that  property,  in  law,  his  knowledge 
is  communicated  to  the  principal;  and  though  the  latter 
may  be  wholly  unconscious  of  the  existence  of  the  incum- 
brance, he  is  held  to  be  affected  with  notice,  and  there- 
fore bound:"  Marjoribanke  v.  Hovenden  (c).  In  this  case 
it  was  a  defect  of  title,  which  stood  on  the  same  ground  as 
an  incumbrance.    It  was  submitted,  therefore,  that  the 


(a)  1  C.  &  F.  60.  (b)  3  My.  &  K.  699. 

(c)  Dru.  la 
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infant  plaintiffs. 

Then  was  the  mortgage  to  the  Lousadas  in  a  better 
position?  Firsts  it  was  to  be  borne  in  mind,  that  Wathen 
^'y'*^^  was  one  of  the  trustees,  and  that  notice  to  him  was  notice  to 
all.  But,  in  addition  to  that  circumstance,  there  was  quite 
sufficient  on  the  abstract  to  put  the  mortgagees  on  inquiry ; 
and  not  having  inquired,  they  had  only  themselves  to 
blame  if  they  sustained  loss.  It  was  the  well-settled  rule 
of  this  Court,  that,  where  one  of  two  parties,  both  equally 
innocent,  had  by  his  carelessness  been  the  occasion  of  any 
loss,  the  careless  party  must  suffer.  There  was  enough  on 
the  abstract  to  excite  the  suspicion  of  the  mortgagees.  The 
abstract  of  title  disclosed  the  marriage  settlement  of  1838, 
and  the  conveyance  to  Mr.  Wathen  as  purchaser,  whom 
all  parties  knew  to  be  a  solicitor,  and  the  slightest  in- 
quiry would  have  shewn  that  he  was  the  solicitor  for 
the  family  of  Mrs.  Robinson.  There  was  enough  to  shew 
that  the  intended  borrower  was  the  husband  of  a  married 
woman,  and  that  the  proposed  security  was  what  had  once 
been  the  property  of  the  wife,  but  which  had  in  some  way 
been  purchased  by  the  family  solicitor.  There  was  enough 
here  to  have  put  the  mortgagees  on  inquiry,  and,  not  hav- 
ing made  such  inquiry,  they  must  take  the  consequences 
of  their  neglect 

If  the  Court  should  hold  that  neither  the  mortgage  to  Dr. 
Medley  nor  that  to  the  Lousadas  could  be  supported  against 
this  bill,  then  the  plaintiffs  would  be  entitled  to  have  the 
land  reconveyed  to  trustees  upon  the  trusts  of  the  mar- 
riage settlement;  if,  however,  the  Court  should  decide  in 
favour  of  the  mortgage  to  the  Lousadas,  it  would  become 
necessary  to  determine  the  prioritie& 

Lastly,  it  was  clear,  that,  if  the  Court  held  that  the 
plaintiffs  could  not  recover  the  land,  they  were  entitled 
to  have  the  purchase  money  made  good  by  the  trus- 
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tees.  There  was  no  imperious  necessity  for  a  sale.  The 
trustees  were  to  sell  (adopting  the  language  of  Lord  Eldon 
in  the  case  of  MorUock  v.  BuUer  (a)),  but  not  without  call- 
ing to  their  aid  all  fair  attention  to  the  nature  of  the 
subject  and  the  convenience  of  the  family,  they  are  to 
sell  with  the  consent  of  the  husband  and  wife;  and,  as  she 
is  a  purchaser  for  her  future  family,  the  providence  of  the 
settlement  further  requires,  'that  the  fact  of  her  consent 
and  approbation  shall  be  evidenced  by  deed  with  two  wit- 
nesses. With  that  consent  and  approbation,  necessary  to 
protect  the  interest  of  the  tenant  for  life,  the  trustees,  bound 
to  a  due  attention  to  the  interests  of  the  children,  have 
the  power  of  selling  for  such  a  price  as  shall  appear  to  them 
reasonable.  That  expression  must  be  construed  (at  least, 
in  a  question  between  the  trustees  and  cestui  que  trust,) 
after  they  have  with  due  diligence  examined.  The  object 
of  the  sale  must  be  to  invest  the  money  in  the  purchase  of 
another  estate,  to  be  settled  to  the  same  uses;  and  they  are 
not  to  be  satisfied  with  probability  upon  that ;  but  it  ought 
to  be,  with  reference  to  an  object  at  that  time  supposed 
practicable,  or,  at  least,  this  Court  would  expect  some  strong 
purpose  of  family  prudence  justifying  the  conversion  of  it 
as  likely  to  continue  money.  Such  was  Lord  Eldon's  de- 
finition of  the  duty  of  a  trustee;  every  word  of  which  was 
applicable  to  this  case,  as  shewing  how  little  the  trustees 
discharged  the  duty  imposed  upon  them  by  the  deed.  Here 
the  trustees  were  not  bound  to  lend  the  proceeds  of  the 
estate,  supposing  it  to  have  been  sold  bon&  fide;  but  were 
at  liberty  to  do  so  at  their  discretion,  that  is,  should  such 
loan  seem  expedient.  That  did  not,  however,  exempt 
them  from  adhering  strictly  to  the  limits  of  their  autho- 
rity: Wilkes  V.  Steward  (6),  and  Langston  v.  Olivant  (c) ;  or 
from  exercising  a  proper  discretion:  Cocker  v.  Quayle  (cQ. 


(a)  10  VeB.  308. 

(b)  Qeo.  Coop.  6. 


(c)  Geo.  Coop.  3a    . 
Id)  1  Rubs.  &  My.  635. 
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Mr.  Elmdy  and  Mr.  AUnutt,  for  Mrs.  F.  S.  Robinson. — 
The  purpose  of  the  settlement  was  to  secure  the  property 
for  the  benefit  of  Mr8.Robinson  and  her  children.  There  was 
no  doubt  a  provision^  that,  in  the  event  of  a  sale  appearing 
desirable,  the  trustees  should  sell  the  estate,  and,  when 
sold,  should  be  at  liberty  to  lend  to  the  husband  a  part 
of  the  proceeds  of  the  sale.  The  trustees,  however,  were 
not  authorised  to  sell  the  estate  merely  in  order  to  make 
advances  to  the  husband;  nor,  even  if  the  land  was  legi- 
timately sold,  to  lend  the  purchase  money  to  the  husband, 
except  there  was  a  reasonable  probability  that  the  in- 
terest stipulated  for  in  the  settlement  would  be  paid,  and 
the  principal  money  secured  and  repaid.  Still  less  did 
the  settlement  authorise  the  trustees  to  resort  to  a  ficti- 
tious sale  merely  to  raise  a  fund  for  the  husband,  upon 
which  they  knew  interest  was  never  intended  to  be  paid, 
and  was,  in  fact,  never  paid  or  demanded  by  the  trustees 
until  the  property  was  lost. 

It  was  clear  such  an  expedient  was  not  within  the  scope 
of  the  settlement,  and  the  consent  given  by  the  wife  was 
not  binding  upon  her,  and  afforded  no  indemnity  to  the 
trustee&  The  purchaser,  Wathen,  had  notice  of  the  settle- 
ment, and  the  deed  of  sale  was,  therefore,  void  against 
him,  and  all  taking  under  him,  as  to  the  equitable  estate  of 
the  wife:  Baggett  v.  Meux  (a),  Steedman  v.  Poole  (b). 


Mr.  Boyle  appeared  for  Mr.  F.  S.  Robinson,  but  took  no 
part  in  the  argument 

Mr.  Walker  and  Mr.  Sdwyn,  for  the  trustee  Briggs. — The 
plaintiffs  are  in  this  difficulty,  that,  if  the  sale  was  a  nullity, 
they  are  not  entitled  to  come  into  this  Court,  but  are 
bound  to  try  their  legal  right  by  an  action  at  law. 


(a)  lColLl38;  I  Ph.  627. 


(b)  6  Hare,  193. 
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Again,  if  the  legal  estate  passed  tinder  the  instrument, 
but  the  plaintiffs  succeed  in  establishing  their  right  to 
have  the  estate  reconyeyed  to  the  uses  of  the  settlement, 
thej  disentitle  themselves  to  the  relief  which  they  seek 
by  this  bill  against  the  defendant  Briggs.  They  cannot 
be  held  entitled  to  both.  Assuming,  however,  that  the 
plaintiffs  fail  against  the  mortgagees,  then  arises  the  ques- 
tion, whether  they  are  entitled  to  relief  as  against  Mr. 
Brigga 

The  main  charge  against  Mr.  Brig^  was,  that  he  acted 
without  due  consideration  in  selling  the  estate.  The  ma- 
terial point,  however,  was  the  adequacy  of  the  price.  It 
was  not  contended,  that  the  sum  of  99602.  was  an  improper 
price;  so  far,  therefore,  as  obtaining  a  fit  price,  Mr.  Briggs' 
conduct  was  unimpeachable. 

It  is  said,  that  the  sale  was  a  mere  contrivance  by  the 
husband  and  his  solicitor  to  raise  money;  but  Mr.  Wathen 
was  not  the  solicitor  of  the  trustees,  nor  could  Mr.  Briggs 
be  held  in  law  necessarily  acquainted  with  the  intended 
firaud:  Hewitt  v.  Loosemore  (a). 

It  was  objected,  that  the  trustees  had  lent  the  money  to 
the  husband;  and  that  such  loan  was  not  in  strict  con- 
formity with  the  provisions  of  the  settlement,  but  it  was 
one  of  the  objects  it  was  intended  to  effect;  and  the  trus- 
tees could  not  be  held  answerable  because  the  transaction 
had  turned  out  unfortunate. 

It  was  said,  that  it  was  a  condition  to  the  sale  that  the 
trustees  should  have  actually  received  the  money  in  their 
own  hands,  and  the  case  of  Doe  v.  Martin  (b)  was  cited 
as  an  authority  for  that  proposition ;  but  in  that  case  the 
language  of  the  settlement  was,  "so  as  that  the  purchase- 
money  thereof  should  be  paid  into  the  hands  of  the  said 
Philip  Bracebridge  and  Robert  Willis,  or  the  survivor  of 


1853. 


Argument, 


(a)  9  Hare,  449. 


(6)  4  T.  R.  39. 
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them^  his  heirs  or  assigns,  and  not  into  the  hands  of  the 
said  Richard  Willis  and  Bethia  his  intended  wife''  There 
was  no  such  stipulation  in  this  case. 

The  cases  of  Doe  y.  FaUows  (a),  and  Hearie  y.  Oreen- 
bank  (p),  were  also  cited. 


Mr.  Bacon  and  Mr.  Rogers  for  Dr.  Medley. — ^The  object 
of  this  settlement  was,  that  the  estate  should  be  sold  and 
the  money  advanced  to  the  husband  on  the  security  of  his 
bond;  and,  provided  this  object  was  accomplished,  it  mat- 
tered little  whether  the  solicitor  or  even  the  husband  be* 
came  the  purchaser.  It  was  said,  that  the  sale  was  in  effect 
a  mortgage,  which  was  not  authorised  by  the  power;  but 
if,  as  here,  the  object  of  a  sale  was  to  raise  a  particular 
charge,  a  mortgage  would  be  supported  in  this  Court  as  a 
conditional  sale:  StrottghiU  v.  Anstey{c).  The  mortgage 
to  Thornton  was  therefore  a  valid  execution  of  the  power; 
and,  if  so.  Dr.  Medley's  title  could  not  be  impeached.  If, 
however,  the  Court  should  hold  thb  suit  sustainable,  it 
was  submitted  that  the  plaintiff's  right  to  relief  was  pro- 
perly against  the  trustees;  at  all  events,  any  reconveyance 
to  be  directed  must  be  with  reference  to  the  qualified  in- 
terest  of  the  plaintiffs,  Racldiam  v.  SiddaU(d)y  and  allow- 
ing Dr.  Medley  for  that  portion  of  his  money  which  had 
been  laid  out  in  improvements. 

The  plaintiffs  made  it  a  part  of  their  case  that  one  of 
the  trustees  was  an  infant  at  the  date  of  the  sale;  but,  not 
having  proved  it,  the  bill  ought  to  be  dismissed  with 
costs:  Marten  Y.  Whichdo{e), 

Mr.  Daniel,  Mr.  Renshaw,  and  Mr.  Bagahawe  O'unO  for 
Messrs.  Lousada. — The  case  made  by  the  bill  against  Messrs. 


(a)  2  Cr.  &  J.  481. 

(6)  3  Atk.  695. 

(c)  1  De  G.,  Mac  k  G.  636. 


(di  1  Maa  &  G.  607. 
(«)  Cr.  &  Ph.  267. 
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Loosada  was  one  of  notice,  actual  or  constructive,  which 
the  plaintiffs  were  bound  to  establish,  or  their  bill  must 
be  dismissed.  It  was  said,  indeed,  that  the  whole  deed 
was  a  nullity;  but»  even  so,  Messrs.  Lousada  were  equit- 
able mortgagees  as  depositaries  of  the  title  deeds  of  the 
estate.  [The  Yioe-Changellob. — In  my  opinion  the  estate 
passed  at  law.]  Then,  as  the  legal  estate  was  in  Dr.  Med- 
ley, Doe  T,  Martin  and  that  class  of  cases  became  inappli* 
cable;  in  such  case  the  plaintiffs'  rights,  whatever  they 
might  be,  were  only  equitable;  and  the  title  of  a  pur- 
chaser for  valuable  consideration  without  notice  could 
not  be  impeached  The  only  question  then  was,  whether 
Messrs.  Lousada  were  affected  with  notice. 

The  authority  of  Kennedy  v.  Oreen  was  relied  on  as 
establishing,  that  the  mortgagees  had  notice  of  the  alleged 
fraud;  but  it  had  no  application  to  this  case,  inasmuch  as 
Mr.  Wathen  was  not  the  agent  of  the  mortgagees:  but, 
further,  it  was  held,  on  appeal  in  that  case,  that,  where 
the  solicitor  was  the  perpetrator  of  fraud,  his  client 
was  not  affected  with  notice  of  fraud,  which  the  solicitor 
would  be  certain  to  conceal  In  that  case,  the  circum- 
stances were  suspicious ;  but  here  incidental  circumstances, 
as  for  example  the  power  of  leasing  which  was  exercised 
by  Wathen,  gave  the  sale  the  character  of  having  been 
made  bon&  fide. 

It  was  not  disputed,  that  here  the  mortgagees  entered 
into  the  transaction  without  any  actual  notice  of  the 
alleged  improper  dealing  with  the  property.  They  were 
assured,  by  Wathen  and  F.  S.  Robinson,  that  there  was  no 
prior  charge  on  the  property;  and  they  believed  and  acted 
on  such  representation,  and  could  not  now  be  held  affected 
with  notice:  Jones  v.  Smith  (a).  It  was  true,  that,  by  rea- 
son of  the  fraud,  Messrs.  Lousada  had  not  the  legal  estate; 


1858. 


AfyuM^nU 


{a)  1  Ph.  244. 
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1863b  bul,  if  the  Court  was  satisfied  that  thej  were  purchasers 
for  valuable  consideratiou  without  notice,  it  was  dear  they 
had  a  defence,  not  only  against  an  equitable  title,  but  also 
against  a  legal  title,  should  the  plainti£b  be  entitled  to  a 
^'^if^*^  conveyance'  from  Dr.  Medley:  Joyce  v.  De  Moleyn8(a), 
Frcuier  v.  Janes  (b). 

This  was  a  question  of  conflicting  equities,  and  really 
resolved  itself  into  this,  whether  the  notice  which  Wathen 
had  himself,  as  a  contriver  of  the  fraud,  extended  to  his  co- 
trustees. In  Timaon  v.  RamAoU(nn(c),  notice,  which  the 
executor  had  in  his  own  character,  was  not  allowed  to 
prevail  against  a  subsequent  assignee,  who  gave  notice  to 
the  surviving- executor.  The  true  principle  was,  that  l^al 
notice  should  not  be  a  knowledge  derived  aliunde,  but  a 
notice  derived  in  respect  of  the  particular  transaction: 
Wartaick  v.  Warwick(d). 

Assuming,  then,  that  Messrs.  Lousada  had  no  notice^ 
this  Court  would  not  take  fix>m  them  the  title  deeds  of 
this  estate,  inasmuch  as  this  Court  always  regarded  with 
favour  the  position  of  a  purchaser  for  valuable  considera- 
tion without  notice:  Walwyn  v.  Lee(e%  Jerrard  v.  Sofunr 
derB{f).  The  rule  of  this  Court  extended  not  only  to 
cases  where  the  purchaser's  title  was  impeached  by  reason 
of  some  secret  act  done  by  the  vendor,  but  also  to  cases 
where  his  title  was  impeached  by  reason  of  the  falsehood  of 
a  fact  in  the  title  stated  by  the  vendor,  provided  the  pur- 
chaser's title  were  clothed  with  possession,  and  the  false- 
hood could  not  have  been  detected  with  reasonable  dili- 
gence: Jone8Y.Pofdea{g).  In  Bcwen  Y.EvaneQC)^  the  Court 
refused  to  set  aside  the  sale,  although  the  purchaser  had 


(a)  2  J.  &  li.  374.  («)  9  Yes.  S4. 

(6)  17  L.  J.,  Ghana,  353.  (/)  2  Ves.  454. 

(c)  2  Keen,  35.  (^)  3  M.  &  K.  580, 6da 

(di 3 Atk.294.  (A)  IJ. & L.  178. 


CASES  IN  OHANGEBr. 


215 


erroneoudjry  though  not  firaudulentlj,  lent  himself  to  im^ 
proper  acts  bj  the  tenant  for  life.  In  the  same  case  it 
was  held,  that,  if  the  Court  can  do  justice  to  the  parties 
claiming  under  the  settlement,  and  at  the  same  time  sup- 
port the  sale,  that  is  the  measure  of  equity  which  ought 
to  be  administered. 

But,  even  supposing  the  legal  title  of  the  Messrs.  Lou- 
sada.was  subordinate  to  that  of  the  plaintiffs,  it  was  well 
settled,  that,  where  the  first  incumbrancer  had  failed  to 
get  the  title  deeds,  which  had  been  bon&  fide  obtained  by 
a  puisne  incumbrancer,  this  Court  will  not  assist  that 
prior  incumbrancer  in  getting  in  the  legal  estate:  Head 
Y.  Egerion  (a). 

In  this  case  a  married  woman,  who,  as  to  the  prop^iy^ 
was  a  feme  sole,  conferred  a  title  on  a  purchaser,  strictly 
in  conformity  with  the  terms  of  the  power;  and  even  if^ 
as  alleged,  the  transaction  amounted  to  a  firaud,  she  was 
as  much  bound  as  if  she  were  a  feme  sole :  Joiies  y.  Kear- 
neyQi). 

The  following  cases  were  also  cited:  Hole  v.  EsooU(c)j 
Makdm  ▼.  Charle8Worth(d),  Meux  y.  Bdl{e),  West  y. 
Jones  (/). 


1863. 


JkTffWnfKfm 


Mr.  Olaaee  and  Mr.  H.  Dart  appeared  for  the  present 
trusteea 

The  defendants,  J.  I.  Wathen  and  A.  G.  Robinson,  did 
not  appear,  and  were  stated  to  be  out  of  the  jurisdiction. 

Mr.  S.  Stevens  in  reply. — ^It  is  contended,  that,  in  Doe 
V.  Martin  the  power  was  conditional;  but  so  is  eyery 
power,  in  the  same  sense  that  the  exercise  of  it  shall  be 


(a)  ZF.WiDB.280. 

(b)  1  Dru.  &  War.  166. 

(c)  2  Keen,  444. 


(d)  I  Keen,  63, 

(0)1  Hare,  73. 

(/)  1  Sim.  N.  a  206. 
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bonft  fide^  and  not  fictitious;  but»  even  if  tlie  inmsaction 
was  not  void  at  law;  it  clearly  was  so  in  eqmtj. 

With  respect  to  notice,  it  was  not  necessary  that  the 
mortgagees  should  actually  have  had  notice  to  invalidate 
the  mortgage  as  against  these  plaintifis.  All  that  the 
rule  of  this  Court  required  was,  that  there  should  be 
enough  in  the  transaction  to  put  them  on  an  inquiry, 
which,  if  prosecuted,  might  have,  and  in  this  case  infallibly 
would  have,  disclosed  the  trutL  Sugd.  on  Powers,  voL  2, 
p.  198;  Ghana  on  Powers,  voL  2,  p.  448  were  also  cited. 


/V6. 18/A.     The  Viob-Chancbllob: — 

Judffment.  The  plaintiffs,  who  are  infants,  seek  to  recover  property 
which  was  the  subject  of  settlement  upon  the  marriage  of 
their  parenta  The  settlement  gave  to  the  trustees  named 
in  it,  who  are  both  defendants  in  this  cause,  a  power  to 
sell  the  estate,  to  turn  it  into  money,  and  to  lend  the 
money  to  the  father,  who  had  the  estate  for  life,  with  re- 
mainder to  himself  under  the  settlement  The  sale  was  to 
be  effected  only  with  the  consent  of  the  wife;  the  money 
was  to  be  lent  to  the  father,  at  the  request  of  the  wife, 
during  her  lifetime,  and  after  her  death  at  the  discretion 
of  the  trustees. 

The  settlement  containing  these  powers  was  executed 
in  February,  1888.  It  was  prepared  by  a  gentleman  of 
the  name  of  Wathen,  who  is  one  of  the  defendants  in  this 
suit;  and  this  settlement,  so  firamed  with  the  assistance 
of  Mr.  Wathen  acting  as  the  confidential  solicitor  and 
adviser  of  the  family,  was  dealt  with  under  his  direction 
upon  three  transactions,  of  an  extraordinary  kind,  con- 
sidering that  they  were  all  of  them  conducted  by  a  solicitor 
who  had  Mtherto  sustained  a  respectable  character,  and 
even  under  the  advice  of  counsel 

The  power  of  sale,  which  was  to  be  executed  by  the 
trustees  with  the  consent  of  Mrs.  Robinson,  the  mother  of 
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the  phdntiffi^  iras  vested  in  Mr.  Briggs  and  Mr.  Alfred 
Gerard  Robinson,  who  are  both  defendants  in  this  suit 
The  result  of  these  transactions  has  been  such,  that  the 
parties  now  in  possession  of  the  estate  claim  it  as  pur- 
chasers for  valuable  consideration  without  notice;  and 
thejy  as  well  as  Mr.  Briggs,  contend,  that  upon  the  true 
construction  of  this  settlement',  and  bj  virtue  of  the  acts 
done  in  execution  of  the  powers  contained  therein,  the 
trust  property  is  now  exactly  in  that  position  in  which  it 
was  destined  to  be  under  the  provisions  of  the  settlement; 
and  that  the  trustees  have  executed  their  duty  in  selling 
the  estate,  and  taking  in  lieu  thereof  what  they  have  taken 
and  now  present  to  these  infants  as  the  provision  made  for 
them  on  the  marriage  of  their  parents,  viz.  a  deed  of  cove^ 
nant  by  their  father,  confessedly  an  insolvent  man. 

What  I  have  to  consider  is,  whether  that  be  a  true  view 
of  the  case,  and  whether  the  trustees,  who  had  the  power 
of  selling  this  estate,  have  exercised  it,  as  was  their  duty 
if  they  exercised  it  at  all,  according  to  those  rules  which 
are  well  established  in  this  Court,  and  which  the  common 
sense  of  mankind  would  recognise  as  just  rules,  even  if 
they  were  not  firmly  established  by  the  doctrines  and 
practice  of  this  Court  The  trustees,  who  had  the  power 
of  sale,  were  of  course  individuals  in  whom,  unless  the 
parties  to  the  settlement  reposed  confidence,  the  power  to 
sell  this  estate  would  not  have  been  vested.  What  I  have 
first  to  consider  is,  what  their  duties  were  in  regard  to  the 
execution  of  the  power  of  sale,  and  to  what  followed  upon 
the  sale,  viz.  the  lending  to  the  father  of  the  infant  plain- 
tiffs the  money  that  the  sale  was  intended  to  produce. 

Now,  there  can  be  no  doubt,  that  in  the  exercise  of  this 
power  of  sale  it  was  the  duty  of  the  trustees  in  whom  that 
power  was  vested,  acting  for  the  benefit  of  their  cestui  que 
trust,  to  consider  who  was  the  proposed  purchaser,  and 
what  was  the  price  offered  on  behalf  of  the  persons  for 
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185a  whom  they  were  trustees.  In  discharging  their  duties,  they 
were  bound  to  exercise  a  reasonable  degree  of  diligence 
and  discretion  before  any  sale  was  undertaken  or  effected 
at  alL  Lord  Eldan,  in  the  case  of  MorUock  v.  BuUer,  has 
'"*^**"*'  said,  that  trustees,  who  have  a  power  to  sell  an  estate,  are 
bound,  before  they  exercise  the  power  and  in  execution 
of  it,  to  look  at  all  the  circumstances  of  the  family,  and 
at  all  those  other  matters  which  may  enable  them  to  de- 
termine whether  the  transaction  be  a  wise  and  discreet 
transaction  with  reference  to  the  circumstances  of  all  the 
parties  interested  in  the  estate,  or  to  be  interested  in  the 
money  to  be  produced  by  the  sale. 

Sir  John  Leach^  speaking  as  to  the  duty  of  trustees  who 
have  to  sell  a  trust  estate,  says,  that  every  trust  deed  for 
sale  is  upon  the  implied  condition,  that  the  trustees  will 
use  all  reasonable  diligence  to  obtain  the  best  price, 
and  that,  in  the  execution  of  their  trust,  they  will  pay 
equal  and  fair  attention  to  the  interests  of  all  persons 
concerned. 

These  were  the  duties  which  Mr.  Bri^s  and  Mr.  Alfred 
Oerard  Robinson  had  to  discharge  in  reference  to  the  sale 
of  this  estate,  before  they  exercised  the  power  vested  in 
them.  Sir  John  Leach,  in  the  passage  which  I  have  read, 
is  speaking  of  a  trust  to  sell.  But  I  look  on  the  power  to 
sell,  such  as  is  contained  in  this  deed,  and  the  duties  of  the 
donee  of  that  power,  who  is  to  take  care  of  the  money  pro- 
duced by  that  sale  for  the  benefit  of  the  persons  to  become 
interested  in  it,  as  governed  exactly  by  the  same  rules  as 
the  duties  of  trustees  for  sale.  Therefore,  whether  it  be 
a  power  of  sale  or  a  trust  for  sale,  the  duties  are  identical, 
and  must  be  exercised  with  equal  care,  caution,  and  cir- 
cumspection. 

Now,  what  do  we  find  in  this  case?  In  the  first  place,  it 
was  the  duty  of  Mr.  Briggs  and  Mr.  Alfred  Gerard  Robinson 
to  consider  well  whether  they  should  sell  the  estate  at  alL 
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If  they  8old  it»  it  was  their  duty  to  consider  what  was  a 
fair  price;  and  it  ought  also  to  have  entered  into  their 
consideration,  who  the  persons  should  be  to  whom  such 
sale  should  be  made. 

But  I  find,  that,  instead  of  caution,  circumspection,  or 
consideration,  Mr.  Briggs  effected  the  sale  in  consequence 
of  a  letter  received  by  him  on  a  day,  he  is  not  quite  sure 
whether  it  was  not  the  same  day  on  which,  in  the  after* 
noon,  a  deed  was  presented  to  him  to  execute,  in  order  to 
convey  the  estate  to  the  purchaser.  It  cannot,  upon  the 
evidence  before  me,  be  considered  that  Mr.  Briggs  had 
weighed  in  his  mind  the  wisdom  of  the  proceedings  to  sell 
the  estate,  or  in  the  least  degree  troubled  himself  about 
the  propriety  of  the  transaction  at  alL  Indeed,  he  had 
another  view  of  his  duty.  Mr.  Briggs  was  a  man  of  busi- 
ness, and  a  friend  and  connexion  of  the  family.  But  the 
duties  which  he  was  bound  to  discharge  ought  to  have 
been  governed  by  the  rules  I  have  stated,  even  if  he  had 
been  a  total  stranger,  not  bound  to  the  family  by  any  tie 
of  firiendship  or  relationship,  but  merely  entrusted  with 
this  power  of  sale; — a  power  that  was  to  turn  that  estate 
into  money,  which  was  to  remain  on  trust  for  the  benefit 
of  the  parties  for  whom  he  was  acting.  Could  anything  be 
more  extraordinary  than  the  inconsiderateness  and  want 
of  caution  of  a  trustee,  who,  without  any  proper  previous 
inquiry  or  consideration,  exercised  a  power  of  sale  at  the 
very  first  interview  on  which  the  deed  for  conveying  the 
estate  to  the  purchaser  was  presented  to  him. 

The  next  consideration  is,  whether  he  had  satisfied 
himself  that  he  was  selling  this  estate  at  a  fair  price. 
He  did  not  trouble  himself  on  this  subject  He  had  a 
vague  notion  that  the  value  might  be  between  90002L  and 
10,0002L,  and  he  finds  in  this  deed  a  sum  of  99502.  expressed 
as  the  value  of  the  estate;  and  he  executed  the  deed  to 
vest  in  the  purchaser  the  trust  estate  without  even  having 
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taken  the  least  pains  to  consider  whether  the  sum  offered 
was  an  adequate  price  or  not.  But  who  was  the  pur- 
chaser to  whom  he  conveyed  it?  It  requires  no  very 
familiar  acquaintance  with  the  rules  and  practice  of  the 
Court  to  know,  that,  of  all  persons  in  the  world  to  purchase 
a  £iimily  estate,  the  family  solicitor  would  be,  unless  under 
very  unusual  circumstances,  the  last  man  to  be  thought 
of  by  any  body,  except  perhaps  by  the  solicitor  himself 
Even  the  solicitor  himself,  if  he  were  a  man  of  prudence 
and  caution,  would  be  careful  how  he  embarked  in  such 
a  transaction.  But  here,  on  the  afternoon  of  the  veiy  day 
on  which  the  deeds  were  presented  to  them,  the  estate  is 
conveyed  away  by  these  two  trustees  to  the  family  soli- 
citor as  purchaser,  for  a  price  the  adequacy  of  which  they 
had  not  taken  the  least  pains  to  consider  or  examine; 
and  conveyed  away  by  trustees,  one  of  whom  was  an 
infant  These  circumstances  shew  sufficiently  that  there 
was  a  degree  of  haste  and  negligence  in  this  transac- 
tion, which  makes  it  indefensible  on  the  part  of  the  trus- 
tees for  sale;  and,  if  the  matter  rested  there,  it  would 
be  a  transaction,  which,  if  impeached,  would  be  unsus- 
tainable. 

But,  the  sale  having  been  effected,  and  the  ostensible 
purpose  being,  that,  instead  of  the  real  estate  comprised 
in  the  settlement,  the  parents  and  the  infant  plaintiffs 
should  have  the  benefit  of  the  amount  realised  by  the  sale, 
the  next  question  is,  what  became  of  the  purchase-money? 
Mr.  Briggs,  being  a  man  of  business,  says,  that  at  the  time 
when  this  extraordinary  transaction  took  place,  he  signed 
A  receipt  for  the  purchase-money,  while  he  admits  he  was 
not  in  the  habit  of  signing  a  receipt  without  seeing  the 
money.  But,  in  fact,  there  was  here  no  purchase-money. 
It  never  was  intended  that  any  money  should  be  obtained 
from  Mr.  Wathen.  The  whole  transaction  was  one  of  an 
entirely  different  kind.    What  Mr.  Briggs  did  take  instead 


CASES  IN  CHANCERY. 


221 


^  the  monej  vras  the  deed  of  coTenant  by  the  husband 
(the  father  of  the  infant  plamtiffs)^  the  tenant  for  life  in 
remainder  under  the  settlement,  to  whom  the  trustees  of 
the  settlement  had  a  power  to  advance  the  money  at  the 
request  of  the  mother. 

Mr.  Briggs  knew  that  no  money  was  advanced  by  Mr. 
Wathen«    Did  he  consider  whether  it  was  discreet,  even 
if  the  money  had  been  paid  by  Mr.  Wathen,  that  he  should 
allow  it  to  go  into  the  hands  of  the  husband.     It  is  con- 
tended as  to  this  point,  that,  under  the  settlement,  there 
was  so  ample  a  power  in  the  trustees  to  lend  the  money 
to  the  husband,  that  the  whole  purpose  and  object  of  this 
settlement  was,  that,  the  husband  being  a  man  engaged 
in  business,  the  estate  shoidd  be  sold,  and  the  money  paid 
into  his  hands.    The  duty  of  the  trustees,  as  to  lending 
and  advancing  money  to  the  father,  should  have  been  ex- 
ercised with  reasonable  caution.    It  has  been  indeed  con- 
tended, that  the  request  of  the  wife  was  imperative.    But 
if  I  look  at  this  clause  in  the  deed,  which  authorised  the 
loan  of  the  money  to  the  father,  I  see  it  expressed  in 
such  terms  as  placed  it  beyond  a  doubt  that  it  was  not 
the  duty  of  the  trustee,  under  any  circumstances  whatever, 
to  lend  the  money  at  the  request  of  the  wife,  but  only 
within  the  exercise  of  the  provident  consideration  of  the 
circumstances  of  the  family,  which  were  mentioned  by 
Lord  Eldan  in  MorUock  v.  Buttery  and  upon  a  due  regard 
to  the  solvency  of  the  husband,  and  after  well  weighing 
whether  his  circumstances  and  situation  made  it  fit  and 
proper  that  the  loan  should  be  sanctioned.     But  there 
was  the  same  absolute  negligence  and  total  absence  of 
hesitation,  consideration,  and  prudence  on  the  part  of  Mr. 
Briggs  and  his  co-trustee  as  to  this,  which  marked  the  con*- 
duct  of  the  trustees  in  regard  to  the  exercise  of  the  power 
of  sale.    Mr.  Briggs  says  in  his  deposition,  he  knew  the 
husband  was  in  business  with  his  father,  and  that  it  was 
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intended  the  money  should  be  employed  in  order  to  ena- 
ble him,  by  conducting  a  profitable  business,  to  earn  the 
means  of  subsistence  for  himself  and  his  family.  But  it 
does  not  appear  that  he  bestowed  any  due  consideration 
on  the  subject  at  alL 

It  is  a  circumstance  in  the  case,  though  not  of  para- 
mount importance,  that  Mr.  Briggs  was  a  banker,  and  that 
Mr.  Robinson,  senior,  to  whom  this  money  was  in  fact  ad- 
vanced, was  indebted  in  a  very  large  balance  to  him  on 
his  banking  account. 

It  is  said,  in  answer  to  that  argument,  that  the  balance 
of  the  banking  account  had  been  50002.;  but  that  his 
circumstances  were  so  improyed,  that»  at  the  time  when 
those  transactions  took  place,  the  balance  was  reduced  to 
the  amount  of  something  above  40002.  I  do  not  say  that 
the  circumstance  of  Mr.  Robinson,  senior,  being  indebted 
to  the  bank  is  alone  a  reason  for  invalidating  the  transac- 
tion; but  it  is  a  circumstance  in  the  case,  that,  at  the  very 
time  when  the  money  was  advanced  by  the  trustees  to  the 
husband  to  be  handed  over  to  his  father,  the  latter  was  deep- 
ly indebted  to  certain  persons,  of  whom  Mr.  Briggs,  the  trus- 
tee who  had  permitted  the  money  to  be  advanced,  was  one. 

The  equivalent  for  the  estate  in  the  result  of  those  trans- 
actions is  the  covenant  of  the  father  of  the  infant  plain- 
tiffs, a  young  man  at  the  time  of  this  sale,  which  he  gave 
to  the  trustees;  and  Mr.  Briggs  contends,  that  the  property 
is  exactly  in  that  state,  in  which,  according  to  the  trusts 
of  the  settlement,  it  was  designed  to  be;  for  the  trustees 
have  got  all  that,  in  the  execution  of  their  duty,  they 
were  bound  to  get,  viz.  the  covenant  of  the  husband  for 
the  whole  of  the  purchase-money.  Such  is  the  view  of  the 
transaction  taken  by  Mr.  Briggs,  who  troubled  himself  to 
make  no  inquiries  upon  the  subject,  except,  as  appears  by 
his  evidence,  that,  in' conversation,  he  remarked  upon  his 
signing  the  receipt  without  seeing  the  money. 
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The  father  of  the  Infant  plcSntiffs,  however,  never  re- 
ceived, the  money.  Mr.  Wathen  was  engaged  in  a  trans- 
action, which,  if  Mr.  Briggs  had  taken  the  trouble  to  be- 
stow any  consideration  or  make  any  inquiry,  would  have 
sliewn  him,  that,  instead  of  Mr.  Wathen  being  the  pur- 
chaser of  the  estate,  he  was  only  (to  use  Mr.  Wathen's 
own  language)  acting  as  the  purchaser.  There  was,  in 
fact,  no  purchase-money. 

The  whole  of  this  transaction,  on  the  part  t)f  Mr.  Wa- 
then and  Mr.  Frederick  Scudamore  Robinson,  was  in  pur- 
suance of  a  scheme,  which  I  grieve  to  say  appears  to  have 
been  sanctioned  by  counsel,  for  getting,  not  by  a  sale  of 
the  substantial  estate,  but  by  a  complicated  transaction  to 
be  effected  by  the  preparation  and  execution  of  nine  deeds, 
some  of  them  of  great  length — a  loan — the  substance  of 
the  transaction  being,  that  Mr.  Wathen  was  only  a  nomi- 
nal purchaser,  and  that  a  client  of  Mr.  Wathen  advanced, 
by  way  of  mortgage,  a  sum  of  money,  out  of  which  it 
appears  that  Mr.  Frederick  Scudamore  Robinson  received 
4000Z.,  which  was  paid  by  him  into  the  Leicester  Bank. 

If  the  execution  of  the  power  of  sale  vested  the  es- 
tate in  Mr.  Wathen,  it  passed  first  from  him  to  Mr.  Thorn- 
ton, and  afterwards,  on  Mr.  Thornton's  mortgage  being 
paid  off,  to  Dr.  Medley,  a  client  of  Mr.  Wathen.  It  is 
needless  to  go  through  every  link  of  the  transaction.  It 
has  been  contended  at  the  bar,  that,  this  power  of  sale  being 
exercised  in  order  to  effect  a  fraudulent  scheme,  the  deed 
revoking  the  uses  of  the  settlement  and  appointing  to  Mr. 
Wathen  as  purchaser,  and  affe^ng  to  vest  the  estate  in 
him,  was  in  effect  (the  transactiolS^elng  fraudulent)  in- 
operative, and  vested  no  estate  whal^er  in  Mr.  Wathen 
as  a  valid  execution  of  the  power.  There  is  very  con- 
siderable difficulty  upon  these  questions.  But  it  Is  not,  In 
my  opinion,  a  correct  view  of  the  effect  of  this  transaction 
to  treat  it  as  a  fraudulent  execution  of  a  power  which 
must  be  considered  at  law  as  a  nullity,  and  as  passing  no 
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estate.  I  think  this  is  a  case  within  the  class  adverted 
to  by  Lord  St  Leonards,  in  which  the  circumstances  that 
yitiate  the  transaction  do  not  appear  on  the  face  of  it — 
namely,  the  scheme,  and  the  other  matters  which  were 
wrought  out  by  the  number  of  deeds  prepared  under  the 
direction  of  Mr.  Wathen,  and  which  entitle  the  plaintiff  to 
relief  in  equity  against  the  execution  of  this  power.  In 
my  opinion  the  estate  did  at  law  become  vested  in  Mr. 
Wathen,  and  passed  from  him  first  to  Thornton,  and  is 
now  vested  in  Dr.  Medley,  as  mortgagee,  claiming  under 
Wathen. 

The  title  of  Mr.  Wathen,  as  to  his  power  of  conferring 
any  beneficial  interest  on  any  one,  was  from  the  nature  of 
the  transaction  and  the  way  in  which  he  had  acquired  this 
estate,  such  as,  in  my  opinion,  did  not  enable  him  to  con- 
vey any  valid  equitable  interest  to  Dr.  Medley,  whose  mo- 
ney, under  the  control  of  Mr.  Wathen,  had  been  invested 
in  this  security;  and  the  security  thus  perishing  from  the 
infirmity  of  Mr.  Wathen's  title,  I  have  only  to  deal  with 
the  legal  estate  thus  vested  in  Dr.  Medley;  and  I  must 
consider  it  as  vested  in  him,  subject  to  the  rights  of  the 
plaintifiis  under  the  settlement,  which  arise  on  annulling 
the  sale. 

Besides  the  transaction  with  Dr.  Medley,  an  extraor- 
dinary transaction  took  place  in  regard  to  the  trust-money 
of  another  family;  and  two  of  the  defendants  upon  the 
record  before  me,  Messrs.  Lousada,  are  trustees  of  the 
trust-frinds  of  a  family  of  the  name  of  Bacon.  The  title 
deeds  of  this  estate  (but  not,  according  to  my  view  of 
it,  any  legal  interest  in  the  estate,)  are  now  in  the  hands 
of  Messrs.  Lousada,  and  they  claim  to  hold  them  as  having 
advanced  money  bona  fide  without  notice  upon  the  secu- 
rity of  those  deeds,  and  on  a  conveyance  to  them  of  the 
estate. 

Mr.  Wathen,  among  his  other  gross  misdeeds  as  to  the 
affairs  of  this  family,  and  of  the  other  persons  whose  pro- 
perty he  flppears  to  have  dealt  with,  did,  as  to  the  family 
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of  the  Bacons,  with  whom  he  was  somehow,  it  is  said,  con- 
nected, commit  this  fraud,  that,  having  borrowed  money 
from  Dr.  Medley,  and  holding  on  behalf  of  Dr.  Medley,  as 
his  client,  what  I  suppose  he  conceived  to  be  securities 
upon  this  estate,  he  applied  to  the  solicitor  of  Messrs. 
Lousada,  the  trustees  of  the  family  of  the  Bacons,  for  an 
advance  of  money  upon  this  estate,  and  obtained  an  ad* 
vance  by  totally  suppressing  the  fact  of  the  previous  mort^ 
gage  to  Dr.  Medley. 

The  defence,  founded  on  the  absence  of  notice,  actual 
or  constructive,  to  Messrs.  Lousada,  seems  to  me  wholly 
negatived  by  the  evidence.  Mr.  Wathen,  it  appeani,  ap* 
plied,  on  behalf  of  Mr.  F.  S.  Robinson,  in  the  early  part  of 
the  year  1846,  to  Mr.  Hook,  the  solicitor  of  Messrs.  Lou- 
sada^ as  trustees  of  the  settlement  of  the  Bacon  family, 
for  a  loan  of  money  upon  the  security  of  the  estate  com- 
prised in  the  settlement  of  1838,  and  also  of  other  property 
of  Mr.  Robinson  in  Leicester;  and  he  delivered  an  abstract 
of  the  title  of  Mr.  Robinson,  the  proposed  borrower.  I 
need  not  detail  the  complication  of  the  transactions,  and 
the  number  of  deeds  by  which  it  was  made  to  appear  that 
Mr.  F.  Su  Robinson  had  become  the  purchaser. 

The  abstract  delivered  to  Mr.  Hook,  as  the  solicitor  of 
Messrs.  Lousadas,  I  am  told  was  laid  before  counsel,  and, 
subject  to  some  questions  of  title,  approved.  No  counsel, 
who  had  looked  at  this  abstract  with  an  indifferent  mind, 
could  have  failed  to  see  that  it  disclosed  a  series  of  extra- 
ordinary, doubtful,  and  questionable  transadtiona  I  can 
only  account  for  the  course  adopted  by  counsel  on  the  sup- 
position that  he  was  told  to  treat  the  matter  as  a  friendly 
transaction  by  competent  parties ;  and  that,  in  some  way  or 
another,  his  vigilance  must  have  been  lulled  to  sleep.  It 
is  quite  plain  that  there  was  unbounded  confidence  in  Mr. 
Wathen,  and,  I  have  no  doubt,  a  very  just  confidence  re- 
posed in  Mr.  Hook;  and  it  was  known  that  Mr.  Wathen, 
before  the  transaction  was  completed,  procured  himself 
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to  be  appointed  one  of  the  trustees  of  the  settlement  of 
the  Bacon  family,  -whose  money  was  to  be  lent,  so  that 
he  was  in  a  character  which  he  could  only  have  acquired 
from  the  unbounded  personal  confidence  reposed  in  him 
by  all  parties.  But  the  abstract  disclosed — ^first  of  all,  the 
marriage  settlement  of '1 838 ;  then  the  conveyance  of  1 839 
to  Mr.  Wathen,  a  purchaser,  whom  all  parties  knew  was 
a  solicitor,  and  they  must,  or  might  haye  known  that  he 
was  the  solicitor  for  that  very  family  whose  estate  he  pur- 
chased, and  had  conveyed  to  him  by  the  execution  of  the 
power  by  the  trustees  in  June,  1839.  The  abstract  shew* 
ed  that  the  solicitor,  who  applied  for  the  loan  for  Mr.  F. 
S.  Robinson,  had  at  one  time  been  the  solicitor  connected 
with  the  trust  property  which  he  had  himself  bought 
The  very  statement  of  these  two  deeds  was  enough  to 
rouse  the  vigilance  and  attention  of  any  counsel,  and  to 
put  both  counsel  and  solicitor  upon  some  inquiry  as  to  the 
nature  of  the  transaction.  It  is  not  a  light  matter  that 
a  part  of  the  title  is  derived  {hrough  the  purchase  of  an 
estate,  the  subject  of  a  settlement,  by  the  solicitor  who  had 
been  engaged  for  the  family  in  preparing  it. 

Had  inquiry  been  made,  as  it  ought  to  have  been  made, 
as  to  the  nature  of  Mr.  Wathen's  purchase  in  1839,  at  least 
the  truth  might  have  been  discovered. 

Upon  this  question,  which  is  extremely  important  as 
connected  with  the  doctrine  of  this  Court,  the  attention 
of  the  Court  was  pressed  to  the  decision  in  the  case  of 
Kennedy  v.  Oreen,  in  which  it  was  held  that  a  party  in- 
terested in  concealing  an  act  is  not  the  party  to  be  re- 
sorted to  in  order  to  affect  a  purchaser  with  notice.  But 
this  transaction  does  not  rest  with  the  fact  that  Mr. 
Wathen  had  purchased  the  estate  for  99502.  It  appears 
upon  the  next  deed  stated  in  the  abstract,  that  he  mort- 
gaged it  to  Mr.  Thornton  for  6000Z.,  and  to  F.  S.  Robin- 
son for  39502. ;  and  all  that  having  been  done,  that  Mr. 
F.  S.  Robinson  had  sub-mortgaged  his  security  for  39502. 
to  the  Thorntons,  who  had  advanced  60002.     There  ap- 
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peared,  also,  -what,  if  the  other  circumstances  had  not 
been  enough  to  put  the  parties  upon  some  inquiry,  or  have 
induced  them  to  ask  some  explanation,  ought  to  have  been 
enough  to  have  excited  their  attention.  I  mean  the  start- 
ling circumstance  of  a  deed  of  confirmation  having  been 
executed  in  1843,  which  shewed  that  Wathen,  the  family 
solicitor,  had  acquired  his  title  by  the  execution  of  a 
power  by  an  infant  trustee.  That  deed  of  confirmation  ap- 
pears on  the  face  of  the  abstract  Then  it  appears  that 
Mr.  Wathen  had  paid  off  to  F.  &  Robinson  the  39502., 
and  the  5001.  more,  which  had  been  advanced  by  Mr. 
Thornton.  Then  there  was  a  deed  giving  Mr.  Thornton, 
as  mortgagee,  the  benefit  of  the  deed  of  confirmation  for 
the  whole  amount  of  6500L;  and,  as  the  abstract  was  de- 
livered, there  was  no  title  deduced  to  Mr.  F.  S.  Robinson 
at  all,  for  the  first  abstract  stopped  short  of  the  convey- 
ance to  Mr.  F.  &  Robinson.  There  was,  indeed,  a  con- 
tract of  an  extraordinary  kind  for  the  sale  of  the  estate 
stated  upon  the  abstract — ^a  contract  for  the  sale  of  the 
estate  from  Mr.  Wathen  to  F.  S.  Robinson.  All  these 
deeds  disclosing  those  extraordinary  dealings  with  this 
estate  were  laid  before  the  solicitor  of  Messrs.  Lousada  by 
Mr.  Wathen. 

Now,  upon  the  whole  of  this  case,  I  can  come  to  no 
other  conclusion,  than  that  Messrs.  Lousada,  upon  the 
facts  disclosed  in  the  abstract,  ought  to  have  made  fur- 
ther inquiries,  and  that  their  neglect  deprives  them  of  the 
character  of  purchasers  for  valuable  consideration  without 
notice. 

There  was  an  original  vice  in  the  execution  of  the  power 
of  sale,  and  of  the  loan  of  the  trust-money,  which  entitles 
the  plaintiff  to  have  a  reconveyance  to  the  trustees  of 
the  settlement  of  1838  upon  the  trusts  and  limitations  of 
the  settlement,  without  prejudice  to  such  (if  any)  rights, 
as  may  be  established  against  the  estate  of  Mrs.  F.  S.  Ro- 
binson, or  against  the  life  estate  in  remainder  of  Mr.  F.  S. 
Robinson. 
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COLOMBINE  v.  PENHALL  and  Others. 


PENHALL  V.  MILLER. 

A  solicitor  and  JL  HESE  causcs,  by  bill  and  cross  bill,  came  on  toge- 
bdng^^"inw"'  ^^®^  ^y  arrangement,  and  were  heard  by  his  Honour  on 
the  13th,  14th,  16th,  17th,  18th,  20th,  21st,  22nd,  and 
23rd  of  December,  1852,  and  on  the  18th  and  19th  of 
January,  1853.  At  the  conclusion  of  the  arguments  his 
Honour  reserved  his  judgment,  which  he  subsequently  de- 
livered on  the  23rd  of  March,  1853. 

The  original  bill  was  filed  on  the  10th  of  June,  1847, 
(amended  on  the  29th  of  March,  1849),  by  Amy,  the  wife 
of  David  Elwin  Colombine,  a  solicitor,  by  John  Burden, 
her  next  friend,  against  the  assignees  in  bankruptcy  of 
her  husband;  and  it  prayed  that  the  trusts  of  a  certain 
S*Lteto  to™*""  indenture  of  settlement,  and  an  agreement,  dated  the  1 2th 
tnuteei,  upon  of  January,  1847,  might  be  specifically  performed,  and  the 
for  his  wife,  trusts  thereof  established  under  the  direction  of  the  Court; 
powe^of  ^  and  that  the  assignees  under  the  fiat  might  be  restrained 
pointment         boxa  Selling  or  parting  with  the  furniture  advertised  for 

among  the  chil-  ox-  o 

drenofthemar-  salc,  or  Other  property  comprised  in  such  settlement; 
in'/ra  iuLhi.  aod  that  they  might  account  for  all  monies  receiyed, 
STt^rm  ^^'  or  which  ought  to  have  been  received  by  them  in  respect 
no  interest  to      of  the  property  therein  comprised ;  and  that  the  plain- 

nimself;  imme-       ./*.         i       ii        ^  .  11  « 

diateiy  after  the  tm  and  all  Other  persons  mterested  under  such  set- 
marriage,  the 


▼ent  circum- 
stances, upon 
his  marriage 
with  a  woman 
with  whom  he 
had  for  seven 
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by  a  deed  of 
settlement  and 
articles  of 
agreement  exe- 
cuted prior  to 
the  marriage, 
conyejed  and 
assigned  the 
whole  of  his 


tlement  should  be  declared  entitled  to  the  benefit  of  such 
deposits;  and  that  all  proper  and  necessary  proceedings 
should  be  taken  for  realising  the  same,  and  the  monies 
thereby  secured;  and  that  the  assignees  might  be  decreed 
to  pay  the  costs  of  the  suit. 

band;  and,  within  two  months  after  the  marriage,  a  fiat  in  bankruptcy  was  issued  against  him.  On 
a  bill  filed  by  the  wife  to  establish  the  settlement— j^eU;  that  the  settlement  was  itself  an  act  of 
bankruptcy,  and  void  as  against  the  assignees. 

In  the  same  case,  it  being  objected  that  the  fiat  was  no  proof  of  bankniptcy  as  against  the  wii»— 
Hdd^  that  the  fiat,  being  the  adjudication  of  a  court  of  competent  jurisdiction,  is,  until  set  aside, 
proof  of  the  bankruptcy  against  all  parties. 


power  was  ex- 
ercised in  fit- 
▼our  of  the 
illegitimate 
daughter.  The 
property  re- 
mained under 
the  control 
of  the  hus- 
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On  the  ISth  of  March,  1850,  a  Bupplemental  bill  was 
filed,  for  the  purpose  of  bringing  before  the  Conrt  William 
Pennell  in  the  room  of  George  Green,  the  official  assignee, 
who  had  died  subsequently  to  the  filing  of  the  original 
bill 

Dayid  Elwin  Colombine,  a  solicitor  practising  in  Lon- 
don, and  acting  as  a  money  scrivener  and  bill  broker, 
upon  the  14th  of  January,  1847,  intermarried  with  Amy 
Miles  the  plaintiff,  with  whom  he  had  previously  coha- 
bited firom  1839,  who  had  passed  as  his  wife  and  by  his 
name;  and  by  whom  he  had  one  daughter,  described  in 
the  bill  as  Ann  Louise  Elwin  Miles  alias  Colombina 
Previously  to  the  date  of  the  marriage,  D.  K  Colombine 
and  the  plaintiff  were  residing  together  in  his  freehold 
house  at  Thistle  Grove,  Brompton;  but,  a  few  days  prior 
to  the  12th  of  January,  1847,  they  proceeded  to  Brighton, 
and  from  thence  to  Lewes,  where  the  marriage  settlement 
and  articles  of  agreement  in  dispute  in  these  causes  were 
executed  by  D.  E.  Colombine  and  Amy  Miles,  in  the  pre- 
sence of  Inigo  Gell,  a  solicitor  of  that  town,  and  James 
Inskip,  his  clerk.  Mr.  Colombine  and  the  plaintiff  re- 
turned immediately  afterwards  to  Brighton;  and,  on  the 
following  day,  the  13th  of  January,  he  proceeded  to  town 
to  obtain  the  license,  leaving  Mrs.  Miles  at  Brighton, 
where  he  returned  the  same  evening.  On  the  14th  of 
January  the  marriage  was  celebrated  in  the  parish  church 
of  St  Nicholas,  Brighton,  and  immediately  after  Mr.  and 
Mrs.  Colombine,  by  a  deed  poll,  exercised  the  joint  power 
of  appointment  reserved  to  them  in  the  said  indenture 
of  settlement,  in  favour  of  their  illegitimate  daughter,  the 
instrument  being  attested  by  a  solicitor  employed  by  them 
for  that  purpose  at  Brighton.  By  the  indenture  of  settle- 
ment, bearing  date  the  12th  of  January,  1847,  between  D. 
K  Colombine,  of  Carlton  Chambers,  Regent-street,  of  the 
first  part ;  Amy  Miles,  of  Thistle  Grove,  Old  Brompton, 
of  the  second  part;  and  R  H.  Scully,  George  Chitty,  and 
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Arthur  Cooke,  of  the  third  paxt;  reciting,  that  the  said 
D.  E.  Colombine  was  seised  and  possessed  of  certain  free- 
hold land,  and  the  furniture  in  the  schedules  appended 
thereto,  and  also  certain  leasehold  messuages  or  tenements, 
and  also  five  policies  of  assurances  upon  his  own  life, 
granted  by  several  insurance  offices,  and  amounting  toge- 
ther to  36422. ;  and  reciting,  that  a  marriage  was  agreed 
on,  and  intended  shortly  to  be  solemnised:  it  was  thereby 
witnessed,  that,  in  consideration  of  the  said  intended  mar- 
riage, the  said  D.  K  Colombine  did  thereby  grant  to  the 
said  Scully,  Chitty,  and  Cooke  all  that  freehold  land,  &c., 
called  Thistle  Grove;  and  also  all  that  messuage  or  tene- 
ment, &a,  standing  thereupon,  known  and  distinguished 
as  the  Lodge,  and  now  in  the  occupation  of  the  said  D.  E. 
Colombine,  until  the  said  marri^e,  in  trust  for  the  said 
D.  E.  Colombine,  and  then  and  thereafter  upon  the  trusts 
therein  declared.  And  it  was  also  thereby  witnessed,  that, 
in  consideration  of  the  said  marriage,  the  said  D.  E.  Colom- 
bine did  demise  to  the  said  trustees  all  the  said  leasehold 
premises  and  gardens  called  the  Thatched  Cottage  at  Not- 
ting  Hill,  now  in  the  occupation  of  Ann  Colombine  (the 
mother  of  D,  E.  Colombine),  with  certain  other  leasehold 
premises,  upon  the  like  trusts.  And  it  was  also  witnessed, 
that,  in  consideration  of  the  said  marriage,  the  said  D.  £• 
Colombine  did  assign  to  the  said  trustees  a  certain  agree- 
ment for  a  lease,  upon  the  like  trusts.  And  it  was  further 
witnessed,  that,  in  consideration  of  the  said  intended  mar- 
riage, the  said  D.  E.  Colombine  did  assign  to  the  said 
trustees  all  the  household  furniture  and  other  effects 
thereinafter  written,  policies  of  assurance,  and  all  addi- 
tions thereto,  upon  like  trusts.  And  it  was  further  wit- 
nessed, that,  in  consideration  of  the  said  intended  marriage, 
the  said  D.  E.  Colombine  did  covenant  and  agree  with  the 
said  trustees,  the  survivors  or  survivor  of  them,  within 
five  years  from  the  solemnisation  of  the  said  intended 
marriage,  to  pay  to  the  trustees,  the  survivors  or  survivor 
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of  theniy  the  sum  of  10,0002.  of  lawful  money,  with  interest 
at  5  per  cent.    And  it  was  thereby  declared  and  agreed, 
by  and  between  the  parties  thereto,  that  the  trustees  for 
the  time  being  of  these  presents  should  after  the  solemni- 
sation of  the  said  marriage,  stand  seised  and  possessed  of 
the  said  hereditaments  and  premises  respectively  by  him 
before  granted,  demised,  and  assigned,  or  intended  so  to 
be,  and  also  of  the  said  sum  of  10,0002.  thereinbefore  co- 
venanted to  be  paid,  upon  the  trusts  following,  that  is  to 
say: — Upon  trust,  that  the  trustees  should  invest  the  said 
monies,  and  the  monies  which  should  be  received  on  the 
said  five  several  policies  of  assurance,  and  also  the  said 
sum  of  10,0002.,  in  the  public  funds  and  government  se- 
curities, or  on  mortgage  of  freehold  and  copyholdjproperty, 
or  leaseholds  (the  term  oot  being  less  than  sixty  years) ; 
and  upon  further  trust  to  permit  the  said  Amy  Miles, 
during  her  life,  to  hold  and  enjoy  the  said  freehold  and 
leasehold  hereditaments  and  premises,  and  the  household 
furniture  and  other  effects  mentioned  in  the  said  sche- 
dvles,  and  to  receive  the  income  of  the  stocks  and  funds 
or  securities,  upon  which  the  said  monies  shall  have  been 
invested,  and  also  interest  on  the  said  sum  of  10,0002. 
until  the  same  shall  have  been  received,  such  further  pro^ 
vision  for  the  said  Amy  Miles  to  be  for  her  separate  usci 
free  from  the  debts  and  control  of  the  said  D.  £.  Colom- 
bine  or  any  future  husband,  but  without  power  to  charge 
or  anticipate  the  same:  provided  always,  that,  if  the  said 
Amy  Miles,  while  she  shall  be  discovert,  shall  alien, 
chaige,  or  dispose  of,  or  otherwise  anticipate  the  provi- 
sions hereinbefore  made  in  her  behalf,  after  the  decease  of 
the  said  D.  E.  Colombine,  by  reason  of  the  bankruptcy  or 
insolvency  of  the  said  Amy  Miles,  or  by  any  other  mea- 
sure whatsoever,  whereby  such  provisions  can  no  longer 
be  personally  enjoyed  by  her,  but  the  same  or  any  part 
thereof  shall,  or,  but  for  this  present  provision,  would  be- 
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long  or  become  vested  in  some  other  person  or  persons, 
then  the  trusts  hereinbefore  expressed  in  fayour  of  the 
said  Amy  Miles  concerning  such  provisions,  or  so  much 
thereof  as  shall  or  would  have  so  become  vested  in  any 
person  or  persons  other  than  the  said  Amy  Miles,  shall, 
immediately  thereupon,  cease  and  determine  as  if  she 
were  deceased.  And,  afler  the  decease  of  the  said  Amy 
Miles  or  other  determination  in  her  lifetime  of  the  trust 
hereinbefore  expressed  in  her  favour,  upon  trust  that  the 
said  trustees  shall,  with  all  convenient  speed,  sell  the 
said  freehold  and  leasehold  hereditaments,  fiumiture,  ot 
effects,  together  or  in  parcels,  by  private  sale  or  public 
auction,  with  liberty  to  buy  in  the  same,  &a,  and  to  in- 
vest the  proceeds  thereof  in  the  public  stocks,  funds,  or 
securities,  in  their  names,  and  to  stand  possessed  of  such 
trust  monies,  on  trust  for  such  person  or  persons  as  the 
said  D.  E.  Colombine  and  Amy  Miles,  at  any  time  or 
times  after  the  solemnisation  of  the  said  intended  mar- 
riage, by  any  deed  poll,  with  power  of  revocation,  attested 
by  one  or  more  witnesses,  should  appoint;  and  in  default  of 
appointment  in  trust  for  the  children  of  the  said  marriage 
equally,  who  should  attain  twenty-one,  or,  being  daugh- 
ters, should  attain  that  age  or  marry;  with  a  power  to  the 
trustees  to  apply  the  whole  or  part  of  the  income  of  such 
trust  funds  for  the  maintenance  of  the  children  of  the  said 
intended  marriage,  or  to  apply  not  more  than  one-half  of 
one  equal  share  of  the  principal  monies  for  the  advance- 
ment in  life  of  any  of  the  children  of  the  said  intended 
marriage,  with  the  consent  of  the  said  Amy  Miles,  during 
her  life;  and,  in  case  there  should  be  no  child,  who  being 
a  son  should  attain  twenty-one,  or  daughter  who  should 
attain  that  age  or  marry,  then  to  hold  so  much  of  such 
shares  as  shall  not  have  been  disposed  of,  upon  trust 
for  the  said  D.  E.  Colombine,  his  executors,  administrators, 
or  assigns. 
The  settlement  then  empowered  the  trustees,  with  the 
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consent  of  the  said  Amy  Miles,  to  lease  or  sell  the  said 
freehold  or  leasehold  messuages  or  premises,  or  to  sdil  the 
furniture  or  effects,  or  the  said  policies,  together  or  in 
parcels^  by  private  sale  or  public  auction,  &c.,  and  to  hold 
the  proceeds  thereof  upon  the  trusts  therein  declared,  but 
so  that  the  said  Amy  Miles  should  have  the  income  of 
the  same:  provided  always,  and  it  was  thereby  declared 
and  agreed,  that  it  should  not  be  incumbent  on  the  trus* 
tees  to  enforce  pajrment  of  the  said  sum  of  10>0002.  until 
such  time  as  they  should  deem  the  same  to  be  expedient, 
or  be  required  so  to  do  by  the  said  Amy  Miles,  by  a  notice 
in  writing;  but  such  trustees  should  be  at  liberty  to  allow 
such  sum,  or  so  much  thereof  as  they  should  deem  expe- 
dient, to  remain  due  from  the  said  D.  £.  Colombine:  pro* 
vided  always,  that  it  should  be  lawful  for  the  trustees, 
with  the  consent  in  writing  of  the  said  Amy  Miles>  to 
accept  from  the  sidd  D.  E.  Colombine,  in  lieu  of  payment 
and  by  way  of  satisfaction  of  the  said  sum  of  1 0,000^,  any 
freehold,  copyhold,  or  leasehold  property,  annuities,  mort- 
gages, railway  shares,  or  other  property,  the  value  whereof, 
in  the  judgment  of  the  said  trustees,  should  be  equal  or 
greater  than  the  said  sum  of  10,0002w,  or  so  much  thereof 
in  lieu  of  payment  and  by  way  of  satisfaction  of  and  for 
which  such  property  shall  be  so  accepted,  and  which 
should  be  vested  in  the  said  trustees  upon  the  trusts  or 
trust  that  shall  be  subsisting,  and  subject  to  the  provi* 
sions  therein  declared,  with  a  power  to  release  the  said 
D.  K  Colombine  for  so  much  as  shall  have  been  paid  or 
satisfied  as  aforesaid.    The  settlement  then  contained  the 
usual  powers  to  the  trustees  to  sell  the  whole  or  any  of 
the  said  property,  with  the  consent  in  writing  of  the  said 
Amy  Miles;  that  the  receipts  of  the  trustees  should  be 
a  good  discharge;  the  usual  power  of  appointing  new 
trustees  given  to  the  wife,  or,  after  her  decease,  to  the 
continuing  trustees  or  to  the  personal  representative  of 
the  survivor  of  the  husband  and  wife.     The  usual  indem- 
nity clause  in  favour  of  the  trustees,  with  a  provision  that 
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they  should  not  be  bound  to  see  to  the  payment  of  the 
premiums  by  the  said  D.  £.  Colombine.  Then  followed 
a  covenant,  that  all  parties  claiming  under  such  trust 
should,  on  being  required  by  the  trustees,  do  all  acts  ne- 
cessary for  effectuating  the  same,  and  that  the  said  D.  E. 
Colombine  would  pay  the  premiums  and  keep  alire  the 
policies  agreed  to  be  settled  thereby. 

The  two  schedules  appended  to  the  deed  contained  the 
whole  of  the  furniture  and  fixtures  of  the  house  and  pre- 
mises at  Thistle-Grove,  including  the  most  minute  articles, 
such  as  pieces  of  India  matting,  tooth-brush,  &c.  The  set- 
tlement also  included  other  articles:  paintings  in  the  dining 
and  drawing  rooms,  a  turning  lathe  by  Holtzappfel,  a  car- 
riage, wearing  apparel,  jewelry,  china,  linen,  coal  in  the 
cellar,  twelve  dozen  of  old  Madeira,  and  bottles  of  spirits, 
French  wine,  &c.,  in  the  wine  cellar,  plants  in  the  green- 
house, Newfoundland  dog  and  kennel,  &a 

By  the  articles  of  agreement,  executed  the  same  day 
and  by  the  same  parties  as  the  indenture  of  settlement, 
reciting  the  covenant  on  the  part  of  D.  K  Colombine  to 
pay  the  sum  of  10,0002.,  in  consideration  of  the  said  in- 
tended marriage,  it  was  witnessed  that  the  deeds,  writings, 
and  other  documents  mentioned  in  the  third  schedule,  and 
that  day  expressed  to  be  deposited  with  the  said  trustees, 
should  remain  as  a  security  for  the  due  payment  of  the 
said  sum  of  10,0002.,  subject  to  redemption  on  payment  of 
such  sum. 

At  the  date  of  the  execution  of  the  indenture  of  settle- 
ment the  house  and  premises  at  Thistle-Grove  were  sub- 
ject to  a  mortgage  for  2000Z.  to  Mr.  John  Allen;  but  no 
mention  was  made  in  the  settlement  of  such  incumbrance^ 
upon  the  ground,  as  the  plaintiff  in  her  bill  alleged,  that 
Mr.  Allen  held  other  securities  sufficient  to  cover  his  mort- 
gage debt,  and  it  was  therefore  thought  inexpedient  to 
embarrass  the  title  to  the  property  by  any  reference  to  the 
mortgage. 

It  was  stated  in  the  answer  of  the  assignees  to  the  ori- 
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ginal  bill,  that,  so  far  as  they  can  ascertain  or  learn,  the 
settlement  and  articles  of  agreement  comprised  the  whole 
of  the  property  of  D.  E.  Colombine,  with  a  very  few  and 
trifling  exceptions. 

The  trustees  named  in  the  settlement,  upon  being  appli- 
ed to,  refused  to  act^  and  accordingly,  on  the  22nd  of  Fe- 
bruary, J  847,  a  negotiation  was  opened  with  a  Mr.  Thomas 
Corlett  to  become  a  trustee  in  the  room  of  the  trustees 
first  named;  and  on  his  assenting,  the  railway  shares  con- 
tained in  the  said  articles  of  agreement  were  transferred 
to  him,  and  the  other  securities  deposited,  and  a  memo- 
randum was  signed  by  him,  consenting  to  act  as  such 
trustee,  and  acknowledging  the  receipt  of  such  securities; 
the  whole  of  which,  however,  was,  upon  the  bankruptcy  of 
D.  E.  Colombine,  handed  over  by  Mr.  Corlett  to  the  as- 
signees 

After  the  execution  of  the  settlement  most  of  the  furni- 
ture and  other  effects  remained  in  the  house  in  Thistle- 
Grove  until  the  bankruptcy.  But  a  carriage,  the  turning 
lathe,  and  some  other  packages  were  lodged  at  a  ware- 
house in  the  name  of  Bodolph  Sully.  In  February  other 
packages  were  deposited  at  another  warehouse,  in  the 
name  of  Thomas  Chitty;  and  in  March  three  other  pack- 
ages, with  a  piano,  were  deposited  in  the  same  place  in  the 
name  of  Miss  Colombine,  who  was  about  five  years  of  age. 
Early  in  March,  1847,  several  of  the  packages  lodged 
in  the  name  of  Chitty,  were  removed  by  orders  pur- 
porting to  be  signed  by  T.  Chitty,  but  the  signature  was 
in  the  handwriting  of  D.  E.  Colombine.  On  the  7th 
of  April  the  piano  was  removed  by  an  order  purporting 
to  be  signed  by  Miss  Colombine,  but  in  fact  in  the  hand- 
writing of  D.  K  Colombine.  About  the  same  time  a 
shipping  agent  in  London  was  directed  to  take  charge 
of  these  articles,  in  order  to  send  them  to  Boulogne; 
which  was  done,  but  they  were  shortly  afterwards  stopped 
by  the  messenger  of  the  Court  of  Bankruptcy,  and  became 
the  subject  of  litigation  in  the  French  Courts. 
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Upon  the  13th  of  January,  J  847,  Mr.  Allen  called  on  Mr. 
Colombine  for  payment  of  his  debt  and  requested  to  see 
him,  bnt  Tiras  informed  he  was  absent  from  town ;  evidence 
was  produced  to  shew  that  Mr.  Colombine  was  within 
the  house  at  the  time  of  Mr.  Allen's  visit;  and  upon  this 
denial  to  a  creditor^  a  fiat  in  bankruptcy  was  issued  on 
the  13th  of  March.  Mr.  Penhall  was  under  such  fiat  ap- 
pointed creditors'  assignee,  and  Mr.  George  Green  official 
assignee;  but  on  the  death  of  the  latter  gentleman,  he  was 
subsequently  replaced  by  Mr.  William  Pennell. 

Immediately  after  the  22nd  of  February,  Mr.  Colombine 
proceeded  to  Boulogne,  where  he  remained  until  the  8th 
of  March,  and  then  returned  to  town.  The  property  which 
formed  the  subject  of  the  settlemient  was  taken  possession 
of  by  the  assignees  under  the  fiat,  and  advertised  to  be 
sold  by  auction  on  the  15th  of  June,  1847;  in  consequence 
of  which  Mrs.  Colombine,  on  the  10th  of  June,  filed  her 
original  bill,  claiming  to  have  the  benefit  of  the  provisions 
contained  in  the  deeds  of  the  12th  of  January,  1847.  On 
the  12th  of  June  Mr.  Colombine  presented  a  petition  to 
the  Court  of  Review  to  annul  the  fiat;  but  while  it  was 
pending  a  negotiation  was  set  on  foot  for  a  compromise; 
which,  however,  being  broken  off,  Mr.  Colombine  pro- 
ceeded with  the  petition,  and  eventually  obtained  from 
Vice-Chancellor  Knight  Brtice  leave  to  try  the  validity  of 
the  fiat  by  an  action  against  the  assignees;  and  which  he 
accordingly  commenced  forthwith  in  the  Court  of  Queen's 
Bench,  and  which  was  ultimately  tried,  in  February,  1849, 
before  Lord  Denman  and  a  special  jury,  and  a  verdict 
given  in  favour  of  the  validity  of  the  fiat  A  rule  nisi 
for  a  new  trial  was  afterwards  obtained,  on  the  ground  of 
improper  reception  of  evidence,  which  was  discharged  in 
Easter  Term,  1850(a). 

Contemporaneously  with  these  proceedings,  the  trustees 
having  all  disclaimed,  Mrs.  Colombine,  by  a  writing  under 


(a)  Colombine  v.  PtnhaU,  19  L.  J^  Q.  K,  302. 
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her  hand,  required  her  husband  to  proceed  by  an  action 
at  law  against  the  assignees,  to  recover  the  value  of  the 
property  included  in  the  settlement;  and  an  action  was 
immediately  commenced  by  him  in  the  Court  of  Common 
Pleas  against  the  assignees,  in  which  an  issue  was  raised 
as  to  the  right  of  the  assignees  to  the  property  und^  the 
fiat.  The  case  came  on  to  be  tried  in  February,  1850,  be- 
fore Chief  Justice  Wilde  and  a  special  jury,  when  a  verdict 
was  found  in  favour  of  the  validity  of  the  fiat,  and  of  the 
right  of  the  assignees  to  the  property. 

On  the  4th  of  March,  Idol ,  Yice-Chancellor  Knight  Bruce 
dismissed  the  bankrupt's  petition  to  annul  the  fiat. 

The  defendant  Miller  was  subsequently  appointed  the 
trustee  of  the  settlement 

Subsequently  to  the  filing  of  the  original  bill  the  assig- 
nees filed  a  cross  bill,  impeaching  the  settlement  as  a 
fraudulent  contrivance  on  the  part  of  the  bankrupt  to 
withdraw  his  property  from  the  operation  of  the  bankrupt 
laws;  and  an  immense  mass  of  evidence  was  adduced 
for  the  purpose  of  proving,  that,  in  the  latter  part  of 
1846,  Mr.  Colombine  had  negotiated  among  his  clients 
several  bills  of  exchange  for  Lord  Cantilupe,  to  the  unount 
of  50002.,  and  had  received  from  the  noble  lord  the  amount 
due  upon  such  bills,  but  neglected  to  repay  those  persons 
who  had  contributed  the  loan,  and  who  were  now  credi- 
tors under  the  fiat  That  Mr.  Colombine  was  in  the  habit 
of  keeping  an  account  with  two  banks :  that  of  Sir  C.  Scott, 
and  the  Union  Bank.  That,  on  the  4th  of  December,  1 847, 
Mr.  Colombine  had  a  balance  of  47432.  in  Sir  Claude 
Scott's  bank,  and  a  balance  of  12002.  in  the  Union  Bank; 
but  that  at  the  date  of  the  fiat  he  had  withdrawn  the  whole 
of  the  balance  of  47432.  from  Sir  C*  Scott's  bank,  and  was 
a  debtor  to  the  other  bank  to  the  extent  of  9222L  It  was 
in  evidence  that  at  this  period  the  debts  claimed  against 
the  bankrupt  amounted  to  15,0002.,  and  the  debts  proved 
were  80002. 
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It  was  admitted  that  the  bankrupt  had  left  no  house* 
hold  debts  unpaid. 

It  was  proved  that  the  principal  part  of  the  furniture 
and  other  articles  comprised  in  the  settlement  remained 
under  the  control  of  the  bankrupt  until  the  date  of  the  fiat 
Such  of  the  articles  as  had  been  removed  from  the  premi- 
ses at  Thistle  Grove,  Mr.  Colombine,  in  an  affidavit,  ex- 
plained had  been  removed  only  with  a  view  to  letting  the 
house. 

For  the  purpose  of  shewing  a  fraudulent  object  in  the 
settlement,  a  draft  copy  of  a  settlement  was  tendered  in 
evidence,  which  had  been  found  among  the  bankrupt's 
papers.  It  purported  to  be  a  settlement  between  Henry 
Edward  Lloyd,  and  Agnes  Miles,  widow,  comprised  the 
same  property,  declared  the  same  trusts,  and  specified  one 
of  the  same  trustees — ^the  names  of  the  other  two  being 
represented  as  A.  R  and  C.  D.  It  was  approved  by  counsel 
in  January,  1846,  a  year  before  the  marriage.  Mr.  Colom- 
bine  explained  that  the  fictitious  names  used  in  the 
draft  were  employed  to  conceal  the  real  parties  from  the 
pupils  in  the  chambers  of  the  conveyancer  by  whom  the 
draft  was  settled. 

A  great  mass  of  evidence  was  adduced  for  the  purpose 
of  proving  that  Mr.  Colombine  was  a  trader  within  the 
bankrupt  laws. 

In  her  answer  to  the  cross  bill,  Mrs.  Colombine  answer- 
ed jointly  with  her  husband. 

It  was  proved,  that,  in  1839,  Mr.  and  Mrs.  Colombine 
sent  the  usual  wedding  cards  as  if  just  married,  and  had 
always  passed  as  man  and  wife. 

It  was  arranged,  that,  for  the  sake  of  convenience,  the 
cross  suit  should  be  opened  first 


ArgufnenL  Mr.  Swanston  and  Mr.  J.  F.  Prior,  on  behalf  of  the  as- 
signees,  submitted  that  the  bankruptcy  must  be  taken  as 
established,  as  against  Mrs.  Colombine  and  the  infant. 
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Mr.  J.  RuaseU  and  Mr.  Bagshawe^  for  Mrs.  Colombine, 
contended  that  every  incident  necessary  to  shew  bank- 
niptcy  must  be  proved  as  against  Mrs.  Colombine.  As  re- 
garded her  the  fiat  was  a  nullity. 

Mr.  Mcdins  on  behalf  of  the  infant  adopted  the  same 
view. 

The  Vicb-Chancbllob: — 

I  cannot  permit  the  validity  of  the  fiat  to  be  disputed 
in  these  proceedings.  The  effect  of  it  upon  the  interests  of 
Mrs.  Colombine  and  her  infant  daughter  is  of  course  open 
for  discussion,  but  the  fiat  itself  and  its  legal  incidents  I 
must  consider  as  established.  What  it  shews  is,  that  Mr. 
Colombine  is  a  bankrupt,  that  he  was  a  trader  and  in- 
debted; and  these  facts  I  must  hold  to  be  proved  until  the 
fiat  is  set  aside.  Mrs.  Colombine,  by  her  bill,  charges 
that  the  fiat  is  null  and  void;  but  I  have  no  power  to  de- 
termine that  question.  Repeated  attempts  had  been  made 
to  set  it  aside,  and  have  totally  failed  under  the  adjudica- 
tion of  the  proper  Court,  which  had  jurisdiction,  which  I 
have  not,  to  entertain  the  question.  I  am  of  Qpinion,  there- 
fore, that  I  must  treat  the  fiat  as  valid  against  all  the 
world  until  it  is  annulled. 
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Mr.  RusseU  and  Mr.  Bagsihawe^  for  Mrs.  Colombine, 
opened  the  original  bill — In  order  to  support  the  claim 
of  the  assignees  against  the  wife,  there  must  be  clear  evi- 
dence of  fraud  on  the  part  of  the  bankrupt,  and  of  parti* 
cipation  in,  or,  at  least,  knowledge  of,  such  fraud  by  the 
wife.  No  such  evidence  had  been  adduced.  The  debts 
alleged  to  be  due  by  the  bankrupt  were  in  respect  of  his 
business;  and  it  was  not  pretended  that  he  was  indebted 
at  all  for  household  expenses.  The  Court  would  not, 
therefore,  presume  that  the  wife  was  acquainted  with  his 
embarrassed  circumstances.   The  evidence  was,  that  he  ap- 
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peared  to  be  in  easy  circumstances,  he  kept  two  carriages 
and  had  a  third  building,  and  was  apparently  in  posses* 
sion  of  considerable  wealtL 

It  must  be  borne  in  mind  that  the  consideration  for  the 
settlement,  viz.  marriage,  had  passed  bon&  fide.  That 
part  of  the  transaction  was  complete.  It  was  no  objection 
that  the  parties  had  preyiously  cohabited.  In  Campion 
Y.  Cotton  (a)  the  settlor  by  a  deed,  falsely  reciting  that  cer- 
tain jewels  and  real  estates,  which  he  had  purchased  with 
monies  entrusted  to  him  by  other  persons,  were  the  pro- 
perty of  the  intended  wife,  executed  on  his  marriage 
aft'Cr  thirty  years  cohabitation,  made  a  settlement  of  the 
property ;  and  Sir  WHliam  Oromit  held  the  deed  valid  as 
against  the  creditors  of  the  husband.  That  decision  had 
never  been  overruled.  [The  Vic»-Chancbllob. — ^That  case 
does  not  turn  at  all  on  the  bankrupt  law.  It  is  to  be  observed 
also  that  Sir  William  Grant  seems  to  assign  as  one  ground 
for  the  decision,  that  there  was  no  evidence  of  fraud  on  the 
part  of  the  wife.]  Nor  in  this  case  is  there  anything  to  shew 
that  the  wife  was  privy  to  the  fraud,  if  fraud  there  were. 
In  the  case  oi  Ex  parte  Rviherford^  mentioned  in  the  ai^ 
gument  in  Campion  v.  Cottony  Lord  Chancellor  Eldon  said, 
that  there  must  be  clear  evidence  of  fraud  on  the  part  of  the 
wife  to  invalidate  the  settlement  (&).  In  Hardsy  v.  QTeen{i>) 
the  Court  established  articles  for  a  settlement  executed  on 
a  marriage,  where  the  husband  had  no  property,  against  his 
assignees  in  insolvency.  In  that  case  Lord  Langdale  said, 
''  it  might  be  more  honest,  if  it  were  held  that  the  property 
were  first  subject  to  the  husband's  debts ;  but  that  was  not 
the  law.  A  man  may  be  entitled  to  property,  which  by  a 
proper  proceeding  may  be  made  liable  to  answer  his  existing 
obligations,  but  he  may  prevent  it  by  disposing  of  that  pro- 
perty" (c2).  The  settlement  in  this  case  was  not  open  to  the 
objection  that  existed  in  Higginbotham  v.  Holme  (0),  viz. 


(a)  17  Yes.  263  a. 

(b)  17  Yes.  968. 
(e)  12  Beav.  182. 


(d)  12  Beay.  189. 
(«)  19  Yes.  87. 


CASES  IN  CHANCERY. 


241 


that  the  husband  was  not  to  part  with  the  property  until 
bankruptcy,  because,  here  the  husband  denuded  himself 
of  all  interest  in  the  settled  property.  In  the  case  of  Ex 
parte  Mayor(a)  it  was  held  that  an  ante-nuptial  settle- 
ment, which  was  fraudulent,  by  the  husband,  the  wife  not 
being  pifvy  to  the  fraud,  was  good  against  the  husband's 
(^editors.  In  the  case  of  Ex  parte  M'Bum%e(J>)  a  settlement 
by  an  insolvent  trader,  upon  such  persons  as  the  intended 
wife  should  appoint,  was  held  valid  against  the  assignees 
in  bankruptcy  of  the  husband.  It  was  contended,  there- 
fore, that  as  in  this  case  there  was  no  evidence  to  connect 
the  plaintiff  with  any  fraud,  the  settlement  would  be  sus- 
tuned  in  this  Court 


1863. 


Argument 


Mr.  Molina  and  Mr.  Taylor  for  the  infant — ^There  is  no 
I  in  which  this  Court  has  made  any  distinction  between 
the  consideration  of  marriage,  and  the  highest  pecuniary 
consideration. 

It  is  contended  that  the  assignment  of  the  property  was 
itself  an  act  of  bankruptcy ;  but  it  has  been  held,  that  if  the 
purchaser  (in  this  case  the  wife)  was  not  cognisant  of  the 
intended  fraud,  the  assignment  did  not  constitute  an 
act  of  bankruptcy:  Hanvood  v.  Barttett  (c).  If,  therefore, 
the  settlement  was  not  an  act  of  bankruptcy,  the  right  of 
the  issue  of  the  marriage  is  established.  Then  it  would 
be  contended  that  the  infant  was  a  stranger,  and  that  the 
bankrupt  could  not  exercise  the  power  after  the  act  of 
bankruptcy,  (viz.  the  settlement);  and  Hole  v.  E8CoU(d) 
would  be  cited  in  support  of  that  doctrine:  but  in  this 
case  the  wife  was  the  purchaser,  and  bargained  for  a  be- 
nefit for  the  infant,  which  made  the  appointment  no  long- 
er voluntary:  Heap  V.  Tonge(e).    In  Kekewich  v.  Man- 


ia) 1  Mont  29S. 

(&)  lDeQ.,MAC&Q.441. 

(c)  6  Bing.  N.  C.  61. 


{d)  4  My.  &  Cr.  187. 
(«)  9  Hare,  90. 
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fling  (a),  a  trust  in  favour  of  a  niece  of  the  wife  was 
held  valid.  In  Johnson  v.  Legard  (b),  and  Sutton  v. 
Chetwynd  (c),  it  was  laid  down  that  marriage  would  not 
support  a  limitation  in  favour  of  collaterals,  L  e.  of  the 
husband,  the  settlor;  but  there  was  no  case  in  which  this 
Court  had  refused  to  support  a  contract  in  marriage  ar- 
ticles in  favour  of  the  collaterals  of  the  wife,  who  is  the 
purchaser. 


Mr.  Bealea  appeared  for  the  mortgagee  Allen. 


Mr.  Schomberff  and  Mr.  Rogers  for  other  partiea 

Mr.  Swanston  and  Mr.  J.  V,  Prior  then  proceeded  with 
the  cross  bill — It  is  in  evidence,  that,  at  and  prior  to 
the  date  of  the  settlement,  Mr.  Colombine  was  in  a  state 
of  insolvency,  and  was  reduced  to  various  contrivances  to 
evade  payment  of  his  debts.  The  settlement  and  the  mar- 
riage are  therefore  the  act«  of  an  insolvent,  and  must  be 
regarded  by  this  Court  with  suspicion. 

The  Court  having  already  decided  that  the  fact  of  trad- 
ing must  be  taken  as  established  by  reason  of  the  fiat,  the 
case  is  relieved  from  much  of  the  burden  that  pressed  on 
the  assignees  at  law.  But  that  money  scrivening  has  been 
recognised  as  a  trading  within  the  bankrupt  laws  appears 
from  the  decisions  of  several  Judges  at  law  and  in  equity: 
Adams  v.  MaUdn  (d),  Ex  parte  Bath  (e). 

Then  arose  the  question,  would  the  consideration  of 
marriage  protect  a  settlement  made  by  a  trader  against 
the  operation  of  the  bankrupt  law.  It  was  submitted,  it 
would  not.  In  Lester  v.  Oarland  (/),  it  was  held,  that 
marriage  would  not  support  a  settlement  intended  to  evade 


(a)  1  De  G.,  Mac.  &  G.  176, 
203. 
(6)  3  Madd.  280,  283. 
(c)  3  Mer.  249. 


(d)  3  Camp.  640. 
(6)  Mont.  82. 
(/)  6  Sim.  204. 
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the  bankrupt  law.  In  Higginbotham  v.  Holme  (a),  the  same 
doctrine  was  laid  down  by  Lord  Eldon.  It  is  clear,  there- 
fore,  that  a  scheme  to  evade  the  operation  of  the  bankrupt 
law  will  not  be  sustained  in  this  Court  The  case  of  Cam- 
pion y.  Cotton  (b)  was  no  doubt  relied  on  in  support  of 
the  settlement;  bUt  that  case  only  decided  that  this  Court 
will  gire  every  weight  to  the  consideration  of  marriage. 
Moreover, therewasthere  no  question  on  theBankruptLawa 
But  the  material  question  is,  whether  the  settlement 
was  not  of  itself  such  a  parting  with  the  property  as  to 
constitute  an  act  of  bankruptcy.  By  the  3rd  sect  of  6 
Geo.  4,  a  16,  incorporated  in  the  Bankrupt  Law  Consoli- 
dation Act,  it  is  enacted,  that  any  fraudulent  grant  or 
conveyance  of  lands,  tenements,  goods,  or  chattels,  shall  be 
deemed  an  act  of  bankruptcy  (c).  Then  was  the  transac- 
tion within  the  protecting  clauses?  The  Act  under  which 
the  fiat  was  issued  was  the  5  &  6  Vict  c.  122,  and  contained 
no  protecting  clause ;  but,  by  the  2  &  3  Vict  a  29,  acts  prior 
to  the  act  of  bankruptcy  were  in  certain  cases  protected,  but 
the  protection  was  afforded  not  to  the  act  of  bankruptcy 
itself,  but  to  acts  done  bon&  fide  prior  to  the  date  of  the 
fiat:  Hall  v.  WalUtce(d).  If  then  the  settlement  itself  is  an 
act  of  bankruptcy,  it  is  unprotected  by  the  mitigating 
clauses,  and  neither  the  plaintiff  nor  the  infant  can  take  any 
interest  under  it,  and  the  question  is  determined.  But  even 
if  it  should  be  held  that  the  settlement  was  not  void  as 
against  the  wife,  it  was  clear  the  appointment  could  not  be 
supported  in  favour  of  the  infant  If  the  settlement  was 
an  act  of  bankruptcy  by  the  husband,  the  joint  execution 
of  the  power  was  void  as  against  the  assignees:  Sugden  on 
Powers  (c),  Hole  v.  Escott  (/).    Supposing,  however,  the 
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(a)  19  Vea.  87. 

(b)  17  Ves.  263. 

(e)  ThiB  is  in  the  same  terms 
as  the  67th  section  of  the  Bank- 
rupt I/aw  Consolidation  Act>  1849. 


((0  7  M.  &  W.  353. 
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consideration  of  marriage  should  be  held  to  support  the 
settlement  in  favour  of  the  wife,  it  was  clear  she  could  not 
extend  it  in  favour  of  a  stranger,  so  as  to  evade  the  bank- 
rupt laws. 

Lastly,  it  was  submitted,  that,  hj  the  action  brought 
under  the  direction  of  the  wife  against  the  assignees,  her 
rights  were  concluded.  The  jury  had  returned  a  verdict 
in  favour  of  the  title  of  the  assignees  against  the  plaintiff, 
who  was  for  the  purpose  of  that  action  the  trustee  of  the 
wifa 


Mr.  Russell  replied. 

Mr.  Stuanston,  for  the  defendants  to  the  cross  bill,  in  re- 
ply.— The  Court  has  already  decided  that  the  bankruptcy 
is  established,  which  relieves  the  case  from  a  great  deal  of 
the  difficulty  that  surrounded  it 

The  material  question  is,  whether  the  parting  with  the 
property  under  the  settlement  is  not  itself  an  act  of  bank- 
ruptcy, because,  if  so,  there  is  no  section  in  any  of  the 
acts  to  validate  what  is  itself  the  act  of  bankruptcy. 
The  relation  to  the  act  of  bankruptcy  depends  on  the  1 2th 
section  of  the  6  Geo.  4,  a  16;  and  the  63rd  section  enables 
the  assignees  to  assert  the  same  retrospective  power  which 
section  12  authorises  the  Chancellor  to  confer  on  the  com- 
missioners: Sims  V.  Simpson  (a). 

The  3rd  section  of  the  6  Geo.  4,  a  16,  defines  what 
constitutes  an  act  of  bankruptcy;  section  12  sets  out  the 
power  given  to  the  Chancellor  to  issue  the  commission; 
section  63  the  power  of  the  commissioners  to  assign  to  the 
assignees  the  bankrupt's  personal  estate,  and  section  64  his 
real  estate.  Section  81  validates  all  contracts  &a  without 
notice,  made  two  months  before  the  commission;  section 
82  validates  payments  made  without  notice,  notwithstand- 
ing the  act  of  bankruptcy. 

(a)  1  Bing.  N.  C.  313. 
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Then  came  the  2  &  S  Vict  c.  11,  for  the  protection  of 
purchasers,  ir hich  validated  a  bon&  fide  conveyance  by  the 
bankrupt,  notwithstanding  prior  acts  of  bankruptcy.  The 
2  &  3  Vict  a  29^  extended  this  protection  to  cases  of  pur^ 
chasers  without  notice  of  a  prior  act  of  bankruptcy. 

The  protecting  clauses  only  validate  the  transaction  as 
against  prior  acts  of  bankruptcy.  The  decisions  on  this 
point  all  turn  on  this,  that,  by  a  bon&  fide  sale,  the  value 
of  the  property  is  not  taken  away.  In  Bevcm  v.  Nunn(a)y 
which  turned  on  the  81st  section  of  6  Gteo.  4,  c.  1 6,  it  was 
held  that  a  transfer  of  goods  in  satisfaction  of  a  bon&  fide 
debt  was  itself  an  act  of  bankruptcy,  and  not  protected  by 
the  81st  section.  If  the  act  was  an  act  of  bankruptcy, 
the  title  of  the  assignees  relates  back  to  the  act,  and  can« 
not  be  impeached. 

In  Campion  v.  Cotton  (b),  there  was  no  question  on  the 
bankrupt  law,  and  no  case  as  against  creditors;  and  even 
there  Sir  WHUam  Grant  admits,  that,  where  there  was  fraud, 
it  would  be  different.  In  Hardey  v.  Oreen(c),  there  was 
no  fraud,  or  intention  to  evade  the  bankrupt  law;  there 
was  a  bon&  fide  covenant  on  a  marriage  which  the  Court 
sustained.  In  Ex  parte  M'Bumie{d),  the  circumstances 
were  nearly  similar.  The  case  of  Ex  parte  Mayor  (e),  is 
imperfectly  reported,  because  the  result  of  the  issue  di- 
rected, proving  a  fraud,  the  settlement  was  held  to  be  in- 
valid against  the  assignees  of  the  husband. 

In  that  case  Lord  Eldon  had  directed  two  issues,  viz. 
whether  the  deed  was  void  against  the  assignees;  and, 
secondly,  whether  the  bankrupt  was  reputed  owner  of  the 
property.  It  was  clear,  that  what  Lord  Eldon  desired  to  as- 
certain was,  whether  the  deed  was  an  act  of  bankruptcy. 
It  was  to  be  observed  that  no  issue  was  directed  as  to  whe- 
ther the  wife  was  cognisant  of  the  firaud,  a  circumstance 
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(b)  17Ve8.263. 
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^hich  seemed  to  shew  that  Lord  Eldon  thought  that  fact 
immaterial  (a). 

(a)  By  the  kindness  of  Mr.  Sir  John  Leach,  in  the  caae  of 

Chidley,  the  solicitor  of  the  as-  Ex  parte  Maifor^  are  added  to 

signees,  the  orders  made  by  Lord  the  report  of  this  important  case. 
Eldon,  Sir  Thomas  Flumer,  and 


Yiox  Chakgkllor: 


Monday,  26th  Febroary,  1816. 


In  the  matter  of  Chablsb  Matob,  late  of  Somerset^reet, 
Manchester-square,  in  the  county  of  Middlesex,  builder,  a 
bankrupt. 

Whkbbas  Isabella,  wife  of  the  said  bankrupt^  and  Jonathan  Fatten, 
of  Ratdiffe,  in  the  same  county,  merchant^  and  James  Thomas,  of 
Finsbury-square,  in  the  city  of  London,  Esquire,  trustees  under  her 
marriage  settlement^  did,  on  the  2l8t  day  of  February  instant^  pre- 
fer their  petition  to  the  Right  Hon.  the  Lord  High  Chancellor  of 
Great  Britian,  shewing :  that,  by  indenture  of  settlement^  bearing  date 
1st  day  of  December,  1813,  made  between  the  said  Charles  Mayor  of 
the  first  part,  the  petitioner,  Isabella  ^ayor,  then  Isabella  Paris,  spin- 
ster, of  the  second  part,  and  the  petitioners,  Jonathan  Fatten  and 
James  Thomas,  of  the  third  part :  Reciting,  among  other  things,  that 
a  marriage  was  intended  to  be  shortly  had  and  solemnised  between 
the  said  Charles  Mayor  and  Isabella  Paris,  and  that  the  said  Charles 
Mayor  was  possessed  of  the  several  articles  of  plate,  china,  household 
goodsand  fiuiuture,and  other  articles  and  things  mentioned  and  speci- 
fied in  the  schedule  or  inventory  thereunder  written,  part  whereof  were 
then  in  a  messuage  or  dwelling-house  in  Somerset-street,  and  the 
residue  thereof  in  a  certain  messuage  or  dwelling-house  belonging  to 
the  said  Charles  Mayor,  called  the  Pavilion,  situate  and  being  near 
Brunswick-square.  And  further  reciting,  that,  upon  the  treaty  for 
the  said  intended  marriage,  it  was  agreed,  that  the  said  articles  of 
plate,  china,  household  goods,  and  furniture,  and  other  articles  and 
things  mentioned  in  the  said  schedule  or  inventory,  (among  other 
things)  should  be  settied  and  assured  upon  the  trusts  and  to  and  for 
the  intents  and  purposes,  and  with,  under,  and  subject  to  the  powers, 
provisoes,  declarations,  and  agreements  thereinafter  declared  and 
contained  of  and  concerning  the  same :  It  was  witnessed,  that,  in  pur- 
suance of  the  said  agreement,  and  in  order  to  vest  the  said  articles 
of  plate,  china,  household  goods  and  furniture,  and  other  articles  and 
things  mentioned  in  the  schedule  thereunder  written,  in  the  said 
Jonathan  Patten  and  James  Thomas,  upon  the  trusts  therein  and 
hereinafter  mentioned,  and  for  the  considerations  aforesaid,  he  the 
said  Charles  Mayor  did  bargain,  sell,  assign,  transfer  and  set  over 
unto  the  said  Jonathan  Patten  and  James  Thomas,  their  executors,  ad- 
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ministrators  and  anaigiw,  the  several  artides  of  plate,  chiiui^  household 
goods  and  fomiture,  and  other  articles  and  things  mentioned  and 
specified  in  the  schedule  or  inventory  thereunder  written,  to  hold 
the  same  unto  the  said  Jonathan  Fatten  and  James  Thomas,  their 
executors,  administrators,  and  assigns  absolutely  for  ever,  upon 
trust  for  the  said  Charles  Mayor,  his  executors,  administrators,  and 
assigns,  until  the  solemnisation  of  the  said  intended  marriage;  and 
from  and  after  the  solemnisation  thereof  upon  trust  to  permit 
and  suffer  the  petitioner,  Isabella  Mayor,  notwithstanding  her  cover- 
ture, to  enjoy  the  same  during  her  natural  life,  for  her  own  proper 
and  separate  use,  independent  of  the  control  or  engagements  of  her 
said  intended  husband,  and  in  such  and  the  same  manner  as  if  she 
were  sole  and  unmarried ;  and  from  and  after  her  decease,  upon  trust 
to  permit  and  suffer  the  said  Charles  Mayor  to  hold  and  enjoy  the 
same  for  and  during  his  life,  and  from  and  after  the  decease  of  the 
survivor  of  them  the  said  Charles  Mayor  and  Isabella  his  intended 
wife,  upon  trust  to  stand  and  be  possessed  of  the  said  articles  of 
plate,  china,  household  goods  and  furniture,  and  other  articles 
and  things  mentioned  in  the  said  schedule  or  inventory,  upon 
trust  for  such  person  or  persons,  for  such  estate  or  estates^  interest 
or  interests,  and  subject  to  such  conditions,  restrictions,  and  limita- 
tions over  as  the  said  Isabella  Paris  at  any  time  or  times,  and  from 
time  to  time,  by  any  deed  or  deeds,  instrument  or  instruments  in 
writing,  with  or  without  power  of  revocation  and  of  new  appoint- 
ment, to  be  executed  by  her  in  manner  therein  mentioned,  or  by  her 
last  will  and  testament^  or  any  codicil  or  codicils  thereto  to  be 
executed  by  her  in  manner  aforesaid,  should  direct  or  appoint ;  and  in 
total  default  of  any  such  direction  or  appointment  in  the  said  articles 
of  plate,  china,  household  goods  and  furniture,  and  other  articles  and 
things  mentioned  in  the  said  schedule  or  inventory,  and  every  of  them, 
and  every  part  thereof  respectively,  should  be  and  remain  (or,  in  case 
any  such  direction  or  appointment  should  be  made,  then  such  of  the 
siud  articles  of  plate,  china,  household  goods  and  furniture,  and 
other  things  mentioned  in  the  said  schedule  or  inventory,  or  such  parts 
thereof  and  interests  therein  as  either  should  not  be  wellandeffectually 
comprised  in  any  such  direction  or  appointment^  or  as  might  be  com- 
prised therein  but  whereof  the  trusts  and  estates  to  be  thereby  limit- 
ed should  either  never  take  effect  or  should  determine,  should  be 
and  remain  upon  trust  for  the  only  proper  use  and  behoof  of  the 
said  Charles  Mayor,  his  executors,  administrators,  or  assigns,  and  to 
and  for  no  other  end,  intent,  or  purpose  whatsoever.  That  shortly 
after  the  execution  of  the  said  settlement  by  the  several  parties 
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the  12th  of  Jaauary,  1847,  executed  previously  to  and  in 
contemplation  of  her  marriage,  together  with  an  agree- 
ment of  the  same  date. 


thereto,  the  said  marriage  between  the  said  Charles  Mayor  and 
Isabella  Paris  was  dnly  had  and  solemnised  on  the  31st  day  of 
December,  1813.  That,  before  and  at  the  time  of  the  said  marriage, 
the  petitioner,  Isabella  Mayor,  then  Paris,  was  possessed,  in  her  own 
right,  of  sundry  household  goods  and  effects,  which  were  sometime 
since  removed  from  Welbeck-street,  where  she  formerly  resided,  into 
the  said  messuage  or  tenement  and  premises  in  Somerset-street 
aforesi^d,  which  messuage  or  tenement  was  held  by  the  sidd  Charles 
Mayor  under  an  agreement  for  a  lease  for  the  term  of  twenty-one 
years,  at  and  under  the  yearly  rent  of  99^  16ff.,  which  by  the  said 
recited  indenture  of  settlement  had  been  assigned  to  the  petitionera^ 
Jonathan  Patten  and  James  Thomas,  upon  the  trusts  of  the  said 
deed.  That  the  said  household  goods,  plate,  linen,  china,  and  effects, 
in  and  about  the  said  messuage  or  tenement  and  premises  in 
Somerset-street  aforesaid,  are  part  of  the  several  household 
goods,  plate,  linen,  and  china,  which  the  petitioner,  Isabella 
Mayor,  was  entitled  to  in  her  own  right  at  the  time  of  her 
intermarriage  with  the  said  Charles  Mayor,  and  so  removed 
from  Welbeck-street  aforesaid  into  the  said  messuage  or  tenement 
and  premises  in  Somerset-street  aforesaid,  and  are  part  and  parcel 
of  the  said  household  goods,  plate,  linen,  china,  and  other  effects 
mentioned  and  contained  in  the  schedule  at  the  foot  of  the  said  in- 
denture of  settlement  hereinbefore  set  forth;  that  the  residue  and 
remainder  of  the  several  household  goods,  plate,  linen,  china,  and 
other  effects  mentioned  and  contained  and  referred  to  in  the  schedule 
to  the  said  indenture  of  settlement  hereinbefore  set  forth,  and  therein 
stated  to  be  in  and  about  another  messuage  or  tenement  and  pre- 
mises lately  belong^ing  to  or  rented  by  the  said  Charles  Mayor,  at  a 
place  called  the  Brunswick  Pkivilion,  situate  in  Brunswick-square 
in  the  county  of  Middlesex,  were  sometime  since  removed  to  a  cer- 
tain other  messuage  or  tenement  and  premises  in  Spanish-place, 
Manchester-square,  in  the  said  county  of  Middlesex,  and  which  said 
last-mentioned  messuage  or  tenement  and  premises  in  Spanish-place 
aforesaid  is  in  the  occupation  of  the  petitioner  Isabella  Mayor,  the 
said  Charles  Mayor  residing  in  Somerset-street  aforesaid ;  and  that  the 
several  household  goods,  plate,  linen,  china,  and  other  effects  in  and 
about  the  said  house  in  Spanish-place  aforesaid,  are  the  residue  and 
remainder  of  the  several  household  effects  mentioned  in  the  schedule 
to  the  said  indenture  of  settlement,  and  not  under  the  control,  order, 
or  disposition  of  the  said  Charles  Mayor.  That  a  commission  of  bank- 
rupt under  the  Great  Seal  was  awarded  and  issued  against  the  said 
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Charles  Mayor  on  the  9th  day  of  Deoanber^  1815,  wider  whidh  he 
was  declared  a  bankrapt;  and  Allen  Peiring  of  Fahnouthy  in  the 
coanty  of  Cornwall,  gentleman,  Robert  Stoke  Sloper  of  Montague- 
street,  Rnasell-square,  in  the  ooonty  of  Middlesex,  gentleman,  and 
John  Fowler,  of  St.  John-street,  West  Smithfield,  ironmonger,  were 
dioeen  assignees  of  the  estate  and  effects  of  the  said  Charles  Mayor. 
That,  since  the  issuing  of  the  said  ocMnmission  of  bankrupt  against 
the  said  Charles  Mayor,  the  mesBenger  appointed  under  the  said 
commission  hath,  by  the  order  and  direction  of  the  said  assignees, 
taken  possession  of  the  several  household  goods,  plate,  linen,  china, 
and  other  effects  in  and  about  the  said  messuage  or  tenement  and 
premises  in  Somerset-street,  Manchester-square,  and  in  Spanish- 
place^  ManchestexHM^uare  aforesaid,  being  the  same  household  goods^ 
plate,  linen,  china,  and  other  effects  mentioned  and  contained  in  the 
schedule  to  the  said  recited  indenture  of  settlement;  and  the  said  as- 
signees are  now  proceeding  to  sell  the  said  effects,  and  threaten  that 
they  will  divide  the  proceeds  thereof  amongst  the  creditors  under 
the  said  commission,  on  the  pretence^  as  the  petitioners  are  informed, 
that  the  said  ^fects  are  part  of  the  estate  and  effects  of  the  said 
bankrupt    That  the  petitioners  are  advised  that  the  said  eflfocts  are 
and  ought  to  be  considered  as  the  separate  property  of  the  petitioner 
Isabella  Mayor,  subject  to  the  several  trusts  of  the  said  settlement. 
That  the  sale  thereof  by  the  assignees  will  be  attended  with  a  great 
loss  and  depreciation  of  their  value,  and  therefore  praying  that  the 
said  assignees  might  be  ordered  forthwith  to  deliver  over  all  the  said 
effects  to  the  petitioners  Jonathan  Patten  and  James  Thomas,  upon 
the  trusts  of  the  said  settlement ;  and  that  in  the  meantime  the  said 
assignees  might  be  restrained  from  selling  or  otherwise  disposing  of 
the  same  or  any  part  thereof;  and  that  the  petitioners  might  have 
such  Airther  or  other  relief  as  the  nature  of  the  case  might  require, 
and  to  me  should  seem  meetw    Now,  upon  hearing  the  said  petition 
read,  and  what  was  all^^ed  by  Mr.  CuUen  of  counsel  for  the  petition- 
era,  and  Mr.  Hart  of  counsel  for  the  assignees  of  the  said  bankrupt's 
estate  and  effects,!  do  order  that  Alien  Perring,  Robert  Stokes  Sloper, 
and  John  Fowler,  the  said  assignees,  be  at  liberty  and  they  are  here- 
by at  liberty  to  proceed  in  tiie  sale  of  the  household  goods  and  other 
chattels  and  e&cts  in  Spaniah-plaoe  mentioned  in  the  petition  in  this 
matter,  and  claimed  by  the  petitioners  as  being  the  pn^wrty  of  the 
petitioners  Jonathan  Patten  and  James  Thomas,  in  trust  for  the  se- 
parate use  of  the  petitioner  Isabella  Mayor;  but  I  do  order  that  the 
said  net  proceeds  of  such  sale,  the  amount  to  be  verified  by  the  affi- 
davit of  the  sud  assignees  or  any  two  of  them,  be  paid  into  the  Bank 
of  England  in  the  name  and  with  the  privity  of  the  AooOuntani- 
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1863.        ments,  and  to  recover  the  property  comprised  in  them,  for 
the  benefit  of  his  creditors. 


General  of  the  Court  of  dumoeiy,  in  trusty  in  the  mattier  of  Charles 
Mayor,  a  bankrupt,  on  the  petition  of  Isabeihi  Mayor,  Jonathan  Pat- 
ten, and  James  Thomas,  there  to  remain  until  the  further  order  in 
JudifmenL  this  petition;  and  the  said  assignees  are  hereby  restrained  from 
making  any  dividend  of  what  has  arisen  from  the  sale  of  the  said 
bankrupt's  effects  in  Somerset-street  until  further  order  be  made 
herein ;  and  let  this  my  order  be  drawn  up  and  entered  with  the 
Register  of  the  Court  of  Chancery.  And  I  do  order  that  the  rest  of 
this  petition  stand  over. 

Thos.  Plumsb,  Yice-Chanoellor  of  Enghmd. 

An  appeal  wfts  heard  from  this  order  by  Lord  Eldon,  on  the 
15th  of  April,  1817,  when  his  Lordship  made  the  following  order: — 

I  do  order,  that  the  parties  proceed  to  a  trial  at  law  in  his  Majesty's 
Court  of  King's  Bench,  at  the  Sittings  aft^r  the  next  Easter  Term,  up- 
on the  following  issues :  "  First,  whether  the  indentures  of  settlement, 
bearing  date  the  1st  day  of  December,  1813,  made  between  Charles 
Mayor  of  the  first  part,  Isabella  Mayor,  then  Isabella  Paris,  spinster, 
of  the  second  part,  and  Jonathan  Patten  and  James  Thomas  of  the  third 
part,  is  fraudulent  and  void  against  the  assignees  of  the  said  Charles 
Mayor,  the  bankrupt"  And  secondly,  if  it  is  not,  then,  ^'whether 
the  said  Charles  Mayor,  at  such  time  as  he  became  bankrupt,  by  the 
consent  and  permission  of  the  said  Jonathan  Patten  and  James 
Thomas,  had  in  his  possession,  order,  and  disposition,  the  goods  and 
chattels  mentioned  and  described  in  the  schedule  to  the  said  inden- 
ture of  settlement,  or  any  and  which  of  them,  within  the  true  intent 
and  meaning  of  the  Act  made  and  passed  in  the  21st  year  of  the 
reign  of  hid  Majesty  King  James  the  First,  intituled  ''An  Act  for 
the  further  Description  of  a  Bankrupt  and  Belief  of  Creditors,  against 
such  as  shall  become  bankrupt,  and  for  inflicting  corporal  Punish- 
ment upon  the  Bankrupts  in  some  special  cases;**  with  liberty  to 
indorse  any  special  matter  for  my  information,  so  as  to  authorise  the 
commissioners  named  in  the  commission  of  bankrupt  awarded  and 
issued  against  the  said  Charles  Mayor,  or  the  major  part  of  them, 
to  vest  the  same  by  assignment  in  his  assignees,  to  and  for  the 
benefit  of  the  creditors  of  the  said  Charles  Mayor,  who  shall  seek 
relief  under  the  said  commission,  within  the  true  intent  and  mean- 
ing of  the  said  Act.  In  which  issue,  the  said  Allen  Pering  and 
John  Fowler,  assignees  of  the  estate,  debts,  and  effects  of  the  said 
Charles  Mayor,  are  to  be  plainti£&,  and  the  said  Jonathan  Patten 
and  James  Thomas  are  to  be  defendants,  who  are  to  name  an  attor- 
ney to  appear,  receive  a  declaration,  and  plead  to  issue ;  and  it  is 
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There  is  sufficient  evidence  that  Mr.  Colombine  was 
deeply  indebted  at  the  time  when  this  settlement  was  ez- 


hereby  referred  to  Mr.  JehyU^  one  of  the  Masters  of  the  Court  of 
Chancery,  to  settle  the  said  issue  between  the  parties  in  case 
they  shall  differ  about  the  same;  and  all  proper  parties  are  to 
produce  upon  the  trial  of  the  said  issue  all  such  books,  papers, 
and  writings  in  their  several  and  respective  custody  or  power  re- 
lating to  the  matters  in  question  as  any  of  the  parties  shall  require, 
upon  reasonable  notice  to  be  given  for  that  purpose ;  and  all  further 
directions  on  the  matter  of  the  said  petition  are  hereby  reserved 
until  after  the  trial  of  the  said  issue,  when  any  of  the  parties  are  to 
be  at  liberty  to  apply  to  me  in  relation  thereto,  as  they  shall  be  ad- 
vised, when  such  further  order  shall  be  made  as  shall  be  just 

Eldon,  C. 

After  the  trial  of  the  issue  directed  by  the  Lord  Chancellor,  the 
Yice-Chanoellor,  on  the  5th  of  August^  1818,  made  the  following 
order: — 


185a. 
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(Book  149,  page  138.) 
Yics-Chancellor  : — 

Wednesday,  5th  August,  1818. 
In  the  matter  of  Charles  Mayor,  late  of  Somerset-street,  Port- 
man-square,  in  the  county  of  Middlesex,  carpenter  and 
builder,  a  bankrupt. 
Whbrsas  Allen  Pering,  of  Falmouth,  in  the  county  of  Cornwall, 
Esquire,  and  John  Fowler,  of  St.  John-street,  West  Smithfield, 
ironmonger,  assignees  of  the  estate  and  effects  of  the  said  bankrupt, 
did,  on  the  16th  day  of  February  last^  prefer  their  petition  to  the 
Right  Honourable  the  Lord  High  ChanceUor  of  Great  Britain,  shew- 
ing that,  on  or  about  the  9th  day  of  December,  1815,  a  commission 
of  bankrupt  was  issued  against  the  said  Charles  Mayor,  under  which 
he  was  duly  declared  bankrupt,  and  the  petitioners,  together  with  Ro- 
bert Stokes  Sloper,  Esq.,  were  chosen  assignees  thereunder;  that  the 
petitioner  and  the  said  Robert  Stokes  Sloper  possessed  themselves 
of  certain  furniture  and  other  effects,  the  property  of  the  said  bank- 
rupt^ in  houses  belonging  to  him  in  Somerset-street  aforesaid,  and 
in  Spanish-place,  Manchester-square,  and  had  sold  such  part  thereof 
as  was  in  Somerset-street  aforesaid,  and  advertised  the  residue 
thereof  in  Spanish-place  to  be  sold  by  public  auction  for  the  benefit 
of  the  creditors  of  the  said  bankrupt;  that^  on  or  about  the  21st 
day  of  February,  1816,  a  petition  was  presented  to  me  by  Isabella 
Mayor,  wife  of  the  said  bankrupt,  and  Jonathan  Patten  and  James 
Thomas,  trustees  of  a  certain  instrument^  bearing  date  the  Ist  day 
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1863.  ecuted ;  and  that  he  was  reduced  to  shifts,  contrivanoes, 
and  misrepresentations  to  eyade  and  delay  the  demands 
of  his  creditors. 


of  December,  1813^  made  between  the  said  Charles  Mayor  of  the 
JudffmwL  ^'^  P*^  ^®  ^d  Isabella  Mayor,  then  Isabella  Paris,  spinster,  of 
the  second  part,  and  the  said  Jonathan  Patten  and  James  Thomas 
of  the  third  part,  purporting  to  be  a  settlement  made  on  the  mar- 
riage of  the  said  Isabella  Mayor  with  the  said  Charles  Mayor,  pray- 
ing his  Lordship  that  the  said  assignees  be  ordered  to  deliver  over 
all  the  said  effects  to  the  said  Jonathan  Patten  and  James  Thomas, 
upon  the  trosts  of  the  said  settlement,  and  that,  in  the  meantime, 
the  said  assignees  might  be  restrained  from  selling  or  otherwise 
disposing  of  tiie  same;  that  the  said  petition  was  in  part  heard  by 
his  Honour  the  then  Yioe-Chancellor,  who  thereupon  ordered  that 
the  assignees  should  be  at  liberty  to  proceed  to  a  sale  of  the  said 
effects  in  Spanish-place,  and  that  the  net  proceeds  thereof  should  be 
paid  into  the  Bank  with  the  privity  of  the  Acoountant-Qeneral,  in 
trust  in  the  matter  of  the  said  bankrupt,  and  that  the  assignees 
should  be  restramed  from  making  any  dividend  of  what  had  arisen 
from  the  sale  of  the  effects  in  Somerset-street  until  further  order; 
that  such  net  proceeds,  amounting  to  647^.  12«.  lOcf.,  were  paid  into 
Court  accordingly;  that  the  petitioners  were  afterwards  duly  chosen 
sole  assignees  of  the  estate  and  effects  of  the  said  bankrupt  in  the 
room  of  the  said  Bobert  Stokes  Sloper;  that,  upon  the  hearing  of 
the  said  petition  by  his  Lordship,  on  or  about  the  1 5th  day  of  April, 
1817,  his  Lordship  ordered  that  the  parties  should  proceed  to  a  trial 
at  law  in  hig  Majesty's  Court  of  King's  Bench,  upon  the  following 
issues: — ^First,  whether  the  indenture  of  settlement,  bearing  date  the 
1st  day  of  December,  1813,  made  between  Charles  Mayor  of  the  first 
part,  and  Isabella  Mayor,  then  IsabeUa  Paris,  spinster,  of  the  second 
part,  and  Jonathan  Patten  and  James  Thomas  of  the  third  part,  is 
fraudulent  and  void  against  the  assignees  of  the  said  Charles  Mayor, 
the  bankrupt;  and,  secondly,  if  it  is  not,  then,  whether  the  said  Charles 
Mayor,  at  such  time  as  he  became  bankrupt,  by  the  consent  and  per- 
mission of  the  said  Jonathan  Fatten  and  James  Thomas,  had  in  his 
possession,  order,  and  disposition  the'  goods  and  chattels  mentioned 
and  described  in  the  schedule  to  the  said  indenture  of  settlement^  or 
any  and  which  of  them,  within  the  true  intent  and  meaning  of  the 
Act  made  and  passed  in  the  21st  year  of  the  reign  of  his  Majesty 
King  James  the  Second,  intituled  ''An  Act  for  the  further  Descrip- 
tion of  a  Bankrupt  and  Belief  of  Creditors  against  such  as  shall  be- 
come bankrupt,  and  for  inflicting  corporal  Punishment  upon  the 
Bankrupts  in  some  special  Cases,**  with  liberty  to  indorse  any  special 
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The  proofs  of  his  pecuniary  embarrassments  extend  over 
a  period  much  longer  than  twelve  months  anterior  to  the 
date  of  the  settlement 


matter  for  your  Lordship's  information,  so  as  to  authorise  the  oom- 
miflsioners  named  in  the  commission  of  bankrupt  awarded  and 
issued  against  the  said  Charles  Major,  or  the  major  part  of  them, 
to  Test  the  aame  by  assignment  in  his  assignees  to  imd  for  the  benefit 
of  the  creditors  of  the  said  Charles  Mayor,  who  shall  seek  relief  un- 
der the  said  commission  within  the  true  intent  and  meaning  of  the 
Bsid  Act.  In  which  issues  the  petitioners,  as  assignees  of  the  estate 
and  effects  of  the  said  Charles  Mayor,  were  to  be  plaintiflh,  and  the 
said  Jonathan  Patten  and  James  Tliomas  defendants,  with  the  usual 
directions.  And  that  all  further  directions  on  the  matter  of  the 
said  petition  should  be  reserved  until  alter  the  trial  of  the  said  issues. 
That,  on  the  17th  day  of  January  last^  the  said  issues  were  tried  be- 
fore the  Honourable  Mr.  Justice  Hcihroydy  when  the  jury  found  their 
▼erdict: — ^That  the  indenture  of  settlement,  bearing  date  the  1st  day 
of  December,  1813,  made  between  Charles  Mayor  of  the  first  part, 
Isabella  Mayor,  then  Isabella  Paris,  spinster,  of  the  second  part, 
and  Jonathan  Tatten  and  James  Thomas  of  the  third  part,  is  frau- 
dulent and  void  against  the  assignees  of  the  said  Charles  Mayor,  the 
bankrupt,  in  manner  and  form  as  the  said  Allen  Ferring  and  John 
Fowler,  assignees  as  aforesaid,  have  alleged;  and  secondly,  that  the 
said  Charles  Mayor,  at  such  time  as  he  became  bankrupt,  by  the  con- 
sent and  permission  of  the  said  Jonathan  Patten  and  James  Thomas, 
had  in  his  possession,  order,  and  disposition,  the  goods  and  chattels 
mentioned  and  described  in  the  schedule  to  the  said  indenture  of 
settlement,  within  the  true  intent  and  meaning  of  the  Act  made  and 
passed  in  the  21st  year  of  the  reign  of  his  Majesty  King  James  the 
Firsts  intituled  ^  An  Act  for  the  further  Description  of  a  Bankrupt, 
and  Belief  of  Creditors  against  such  as  shall  become  bankrupt,  and 
for  inflicting  corporal  Punishment  upon  the  Bankrupts  in  some  spe- 
cial Cases,*'  so  as  to  authorise  the  commissioners  named  in  the  com- 
mission of  bankrupt  awarded  against  the  said  Charles  Mayor,  or  the 
major  part  of  than,  to  vest  the  same  by  assignment  in  his  assignees 
to  and  for  the  benefit  of  the  creditors  of  the  said  Charles  Mayor,  who 
shaU  seek  relief  under  the  said  commission  within  the  true  intent 
and  y»^»Mi'Tig  of  the  said  Act^  in  manner  and  form  as  the  said  Allen 
Pering  and  John  Fowler,  asaigneeB  as  aforesaid,  have  alleged,  and 
therefore  praying  his  Lordship,  that  they  might  be  declared  entitled, 
as  assignees  as  aforesaid,  to  the  said  sum  of  5472.  12a  10c?.,  the  pro- 
ceeds of  the  said  effects  so  sold  as  aforesaid,  and  now  standing  in  the 
Bank  books  to  the  account  aforesaid;  and  that  the  said  sum  of 


1853. 


JudgnuinL 


254 


CASES  IN  CHANCERY. 


185a 


JvdffmenL 


There  is  evidence,  that,  so  early  as  the  year  1844,  and 
during  the  years  1845  and  1846,  Mr.  Colombine,  after  re- 
ceiving the  money  paid  for  the  redemption  of  annuities  pur- 
chased by  him  for  his  employers,  in  order  to  retain  the  re- 
demption monies  in  his  own  hands,  continued  to  represent 
the  annuities  as  unredeemed,  and  paid  the  amount  of  the 

647/L  12«.  \0d»  might  be  paid  out  of  Court  to  the  petitioners  for  the 
benefit  of  the  creditors  of  the  said  Charles  Mayor,  who  have  proved 
debts  under  the  said  commission ;  and  that  the  petitioners  might  be 
declared  to  be  at  liberty  to  apply  the  proceeds  of  the  said  effects  in 
Somerset-street  to  the  purposes  of  the  said  commission;  and  that  the 
said  Isabella  Mayor,  Jonathan  Patten,  and  James  Thomas  might 
pay  the  petitioners'  costs  of  and  occasioned  by  the  said  petition, 
and  the  costs  of  and  incidental  to  the  trial  of  the  said  issues,  toge- 
ther with  the  costs  of  this  application;  and  that  his  Lordship  would 
make  such  further  order  in  the  premises  as  to  his  Lordship  should 
seem  meet.  Now,  upon  hearing  the  sud  petition  read,  and  what 
was  alleged  by  the  counsel  for  the  said  parties,  I  do  declare  that 
the  petitioners  as  assignees  as  aforesaid  are  entitled  to  the  said 
sum  of  647^.  12«.  lOc?.,  the  proceeds  of  the  said  effects  so  sold  as  afore- 
said, and  now  standing  in  the  Bank  books  to  the  account  aforesaid: 
and  I  do  order  that  the  said  Aocoimtant- General  of  the  Court  of 
Chancery  do  transfer  to  the  petitioners  Allen  Pering  and  John  Fowler, 
as  assignees  as  aforesaid,  for  the  benefit  of  the  creditors  of  the  said 
Charles  Mayor  who  have  proved  debts  under  the  said  commission, 
the  said  sum  of  547^.  12«:  lOd  now  standing  in  his  name  in  the  books 
of  the  Governor  and  Company  of  the  Bank  of  England,  in  trust  in 
the  matter  of  the  said  bankruptcy ;  and  for  the  purpose  aforesaid,  the 
said  Accountant-General  ia  to  draw  upon  the  Bank,  according  to  the 
form  prescribed  by  the  several  Acts  of  Parliament  and  the  general 
rules  and  orders  of  the  Court  of  Chancery  in  those  cases  made  and 
provided.  And  I  do  ftirther  declare  and  hereby  order,  that  the  peti- 
tioners be  at  liberty  to  apply  the  proceeds  of  the  said  effects  in 
Somerset-street  to  the  purposes  of  the  said  commission ;  and  that  the 
said  Isabella  Mayor,  Jonathan  Patten,  and  James  Thomas,  do  pay 
to  the  petitioners  their  costs  of  and  occasioned  by  the  said  petition, 
the  costs  of  and  incidental  to  the  trial  of  the  said  iasues,  together 
with  the  costs  of  this  application  to  me;  such  respective  costs  to  be 
taxed  by  Mr.  Courtenay,  one  of  the  Masters  of  the  Court  of  Chan- 
cery, in  case  the  parties  shall  differ  about  the  same.  And  this  my 
order  is  to  be  drawn  up  and  entered  with  the  Register  of  the  Court 
of  Chancery. 

John  Lkach,  Yice-Chancellor. 
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annuities  from  time  to  time  to  his  employers,  just  as  if  the 
annuities  had  not  been  redeemed,  and  as  if  his  clients  had 
continued  to  have  the  benefit  of  those  securities,  which, 
without  their  knowledge,  he  had  given  up.  His  improper 
conduct  in  this  respect  is  only  to  be  accounted  for  by  his 
embarrassed  circumstances.  The  other  evidence  of  the 
state  of  his  affairs,  and  of  his  devices  to  evade  his  pecuni- 
ary engagements,  down  to  his  transaction  with  a  noble 
lord,  when  his  necessities  tempted  him  fraudulently  to  re 
tain  for  his  own  purposes  the  bills  which  he  ought  on  the 
repayment  to  have  delivered  up,  but  which  he  was  thus 
improperly  retaining  at  the  time  when  he  executed  this 
marriage  settlement,  proves  that  it  was  a  settlement  exe- 
cuted by  a  man  under  the  pressure  of  great  pecuniary 
difficulties,  and  unable  to  meet  the  demands  of  his  cre- 
ditors. 

This  being  his  situation  at  that  time  as  regards  his  cre- 
ditors, there  are  two  other  important  considerations  af- 
fecting the  validity  of  the  settlement  One  is,  as  to  the 
amount  and  nature  of  the  property  comprised  in  it;  the 
other  is,  as  to  the  trusts  which  it  declares. 

As  to  the  amount  and  nature  of  the  property,  it  includ- 
ed and  removed  from  the  reach  of  his  creditors  nearly 
the  whole  of  his  property.  It  included  the  house  in  which 
he  and  the  lady  were  at  the  time  and  had  been  cohabiting, 
with  all  the  furniture  and  other  articles  necessary  for 
comfort  and  enjoyment,  down  to  the  most  minute  and  ex- 
traordinary particulars.  Indeed,  there  is  no  distinct  evi- 
dence to  shew  the  nature  or  amount  of  any  property  which 
it  left  within  reach  of  his  creditors. 

As  to  the  trusts  declared,  they  carefully  exclude  any 
estate  or  interest  to  himself  for  life  or  otherwise.  He  has 
not  even  any  power  of  appointment.  But  every  article 
necessary  for  continuing  his  establishment,  so  as  to  live  in 
comfort^  is  put  at  her  disposal  for  her  separate  use,  with  a 
power  when  she  pleased  to  appoint  it  in  his  favour,  or  in 
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favour  of  any  one  else.  So  that,  hj  the  operation  which 
the  settlement  would  have,  Mr.  Colombine,  living  with  this 
lady  as  his  wife,  might  continue  to  have  the  enjoyment  of 
the  property. 

It  is  said  that  the  consideration  of  marriage,  and  the 
want  of  notice  on  her  part  of  the  embairassments  and  in* 
solvency  of  Mr.  Colombine,  should  protect  this  settlement; 
and  the  decision  of  Sir  WUUam  Grant  in  Campion  v. 
Cotton  (a)  is  relied  on.  But,  where  there  is  evidence  of 
an  intent  to  defeat  and  delay  creditors,  and  to  make  the 
celebration  of  a  marriage  a  part  of  a  scheme  to  protect 
property  against  the  rights  of  creditors,  the  consideration 
of  marriage  cannot  support  such  a  settlement 

As  to  want  of  notice,  Mrs.  Colombine  cannot  be  treated 
as  having  no  notice  of  the  contents  of  the  settlement,  and 
of  the  nature  and  amount  of  the  property  comprised  in  it. 
She  must  have  known  that  the  purpose  of  the  settlement 
was  to  protect  the  property  for  her  benefit,  and  to  give 
her  an  absolute  dominion  over  it,  and,  therefore,  to  re- 
move it  from  the  reach  of  his  creditors;  while,  at  the  same 
time,  it  provided  the  means  of  her  enabling  him  to  enjoy 
it,  and  to  use  it  by  the  continuance  of  the  same  cohabita- 
tion in  the  same  house,  and  with  the  same  furniture  and 
appliances  for  comfortable  living,  including  the  stock  of 
wine,  and  the  same  establishment  as  had  been  maintain* 
ed  while  they  had  lived  there  together  under  the  assumed 
character  of  husband  and  wife  before  the  celebration  of 
that  marriage,  which  is  expressed  to  be  the  consideration. 
Where  a  marriage  and  a  settlement  are  made  under  sudi 
circumstances,  the  consideration  of  marriage,  if  allowed 
to  prevail,  would  only  afford  a  secure  means  of  defrauding 
creditors. 

But,  in  this  case,  the  bankrupt  law,  if  the  settlor  was 
subject  to  its  operation,  makes  it  impossible  to  sustain 
the  settlement  on  the  consideration  of  marriage. 


(a)  17  Ves.  263. 
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There  is  conclusive  evidence  in  this  cause  that  Mr. 
Colombine  carried  on  dealings  extensively  as  a  money 
scrivener,  and  to  a  more  limited  extent  as  a  bill  broker. 
He  was,  therefore,  a  trader  subject  to  the  bankrupt  law. 
A  settlement  of  property  made  by  a  trader  with  intent 
to  defeat  and  delay  his  creditors  is  not  only  void  against 
them,  but  the  very  act  of  executing  such  a  settlement  is, 
by  the  statute  law,  an  act  of  bankruptcy,  which,  by  opera- 
tion of  the  fiat,  vests  the  property  in  the  assignees  from 
the  very  moment  of  the  execution  of  the  settlement.  *'  It 
is  not  competent  to  a  party  giving  a  consideration  for  a 
contract  that  is  a  direct  fraud  upon  the  bankrupt  laws 
to  have  the  benefit  of  it"  These  are  the  words  of  Lord 
Eldon^  and  they  involve  a  principle  which  makes  the 
question  of  notice  or  no  notice  unimportant  The  fraudu- 
lent intention  on  the  part  of  the  bankrupt,  without  any 
notice  of  the  fraud  to  the  person  claiming  the  benefit 
of  an  instrument,  and  although  a  valuable  consideration 
may  have  been  honestly  given,  invalidates  it  against  the 
creditors  of  the  bankrupt,  and  transfers  the  property  to 
the  assignees.  This  principle  extends  beyond  the  con- 
tracts and  conveyances  of  the  bankrupt,  even  to  the  extent 
of  annulling  an  execution  honestly  issued  by  a  judgment 
creditor.  In  the  case  of  HdU  v.  WaUi8(a)y  where  an  exe- 
cution was  levied  bon&  fide  by  the  creditor,  but  by  the 
fraud  of  the  debtor,  who  was  a  trader,  the  execution  was 
held  to  be  an  act  of  bankruptcy,  and  the  goods  taken  in 
execution  vested  in  the  assignees. 

Upon  these  grounds  I  am  bound  to  hold  that  the  exe- 
cution of  the  settlement  in  this  case  by  Mr.  Colombine 
was  an  act  of  bankruptcy;  and  it  cannot  be  established  as 
prayed  by  the  original  bill  It  must  be  declared  to  be 
void,  and  to  be  wholly  set  aside,  according  to  the  prayer  of 
the  bill  by  the  assignees 


1853. 


Judgment, 


(a)  7  M.  &  W.  363. 
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March  23rd 

In  a  settle- 
ment, executed 
by  a  person  in 
embanassed 
circiunstancea, 
being  in  part 
merely  merito- 
rious, bat  un- 
tnily  recited  as 
Taloable,  where 
the  operation  of 
the  deed  was  to 
withdraw  pro- 
perty from  the 
creditors  of  the 
settlor,  the 
Court  declared 
the  deed  inva- 
lid as  against 
creditors,  and 
set  it  aside. 

▼ancesmade 
by  a  parent  to 
a  child,  which 
formed  a  debt, 
but  had  ceased 
by  lapse  of  time 
to  be  a  legal 
obligation,  are 
3'et  a  sufficient 
consideration 
to  support  a 
deed  by  way  of 
fiimily  arrange- 
ment, but  not 
against  credi- 
tors. 


PENH  ALL  V.  ELWIN(a). 

X  HE  bill  was  filed  by  the  assignees  against  M.  Elwin, 
Ann  Colombine  the  mother,  and  Ann  Louise  K  Colom- 
bine  the  illegitimate  daughter  of  the  bankrupt ;  and  it 
prayed  that  the  indenture  of  the  7th  of  January,  1846, 
might  be  wholly  null  and  void,  or  declared  to  be  void  to 
such  extent  as  this  Court  should  think  fit 

By  the  indenture  of  the  7th  of  January,  1846,  between 
D.  E.  Colombine,  of  the  first  part;  the  defendant  Elwin, 
and  F.  E.  Watson,  of  the  second  part;  and  Mrs.  Ann 
Colombine,  of  the  third  part;  and  reciting,  that,  by  an  in- 
denture of  the  15th  of  December,  1800,  being  the  settle- 
ment executed  on  the  marriage  of  Mrs.  Ann  Colombine, 
certain  property  was  settled  for  the  husband  and  wife  for 
life,  and  among  the  children  of  the  marriage  in  such  man- 
ger as  the  husband  and  wife  should  appoint;  and,  in  de- 
fault of  appointment,  upon  the  trusts  in  the  said  deed  con- 
tained. And  reciting,  that  the  said  husband  was  dead; 
and  that,  by  certain  deeds,  dated  the  14th  of  February, 
1827,  the  3rd  of  March,  1829,  and  the  30th  of  September, 
1830,  between  the  husband  and  wife  of  the  one  part>  and 
their  only  son,  D.  E.  Colombine  (the  bankrupt),  of  the 
other  part,  part  of  the  wife's  share  in  a  legacy  of  5002.  and 
other  property,  and  the  life  interest  in  the  said  property, 
were  appointed  and  assigned  by  the  said  husband  and  wife 
to  the  said  D.  E.  Colombine,  in  order  to  be  received  by  him 
to  his  own  benefit.  And  reciting,  that  the  said  appoint- 
ments were  made  on  thefuU  understanding  and  agreement 
that  the  said  D.  E.  Colombine  should,  during  the  lives  of 


(a)  This  cauae  came  on  imme- 
diately after  the  causes  of  Oolomr 
bine  V.  PenhaU  and  FenhaU  v. 
MiUeTy  reported  ante,  p.  228,  and 
was  heard  on  the  19th,  20th,  2l8t, 


and22nd  of  Janaar7,1863.  At  the 
conclusion  of  the  arguments,  his 
Honour  reserved  his  judgment, 
which  he  subsequently  delivered 
on  the  23rd  of  March,  1863. 
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the  said  husband  and  wife^  pay  to  them  a  yearly  sum  of 
money  equal  in  amount  to  the  dividends  that  would  accrue 
on  such  property  so  appointed;  and,  that  the  said  D.  E.  Co- 
lombine  had  regularly  paid  such  interest  up  to  the  date  of 
the  now-reciting  indenture.  And  reciting,  that  the  said 
D.  K  Colombine  had  received  under  such  appointment  the 
sum  of  69492.  la.  3d.  And  reciting,  that  the  said  D.  E. 
Colombine  was  entitled  to  an  annuity  of  204*2.  for  the 
life  of  Sir  H.  H.  Bruce,  subject  to  being  repurchased  for 
2196/.;  which  said  annuity  was  further  secured  by  a  warrant 
of  attorney  for  4246Z.  and  costs,  and  by  a  bond  for  the  like 
amount,  and  by  an  insurance  in  the  Guardian  Assurance 
Company.  And  reciting,  that  the  said  D.  K  Colombine 
was  entitled  to  a  certain  annuity  charged  on  the  settlement 
of  a  Mrs.  Seymour,  and  secured  by  a  warrant  of  attorney  and 
a  policy  of  assurance  in  the  Pelican  Life  Assurance  Com- 
pany. ''And  reciting,  that  the  said  Ann  Colombine  had  re- 
quested the  said  D.  K  Colombine  to  give  security  for  the  mo- 
nies that  should  become  payable  to  her  during  her  life,  on 
the  understanding  hereinbefore  mentioned ;  and  that  it  had 
been  agreed  between  them,  the  said  Ann  Colombine  and 
the  said  D.  E.  Colombine,  that,  for  the  purpose  of  effecting 
such  security,  and  for  the  other  purpose  hereinafter  men- 
tioned, the  said  D.  E.  Colombine  should  assign  the  said 
two  annuities  of  3042.  and  BOlj  and  all  the  securities  for 
the  said  annuities,  and  also  the  said  policies,  and  all  monies 
that  might  become  payable  in  respect  of  such  policies, 
unto  the  said  trustees,  upon  the  trusts  in  the  said  deed 
declared.  And  reciting,  that  the  said  D.  E.  Colombine 
was  desirous,  that,  subject  to  the  trusts  in  &vour  of  the 
said  Ann  Colombine  during  her  life,  the  said  premises 
should  be  settled  as  thereinafter  expressed:'^ — It  was 
witnessed,  that,  in  pursuance  and  performance  of  the 
agreement,  and  for  the  purpose  of  effecting  such  settle- 
ment as  aforesaid,  and  in  consideration  of  10a.  therein  ex- 
pressed to  be  paid  by  the  said  trustees  to  the  said  D.  E. 
Colombine  before  the  execution  of  these  presents,  he  the 
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said  D.  E.  Colombine  did  bargain,  sell^  and  assign  unto 
the  said  trustees  all  those  said  annuities  and  policies  of  as- 
surance, &c.  &c.,  To  hold  the  same  upon  the  trusts  therein 
expressed  of  and  concerning  the  same;  and  the  said  D.  K 
Colombine  did  appoint  the  said  trustees  his  lawful  attomies 
irrevocable  to  receive  or  sue  for  the  said  monies,  &a,  &c. 
And  it  was  thereby  declared,  that  the  said  trustees  should 
stand  possessed  of  the  said  monies,  upon  trust,  to  pay  the 
dividends  or  income  thereof  to  the  said  Ann  Colombine 
for  her  life;  and  from  and  after  her  decease  upon  trust  for 
such  persons  or  person  as  the  said  Ann  Colombine  and 
D.  E.  Colombine  should  during  their  joint  lives  by  deed 
appoint,  and  in  default  of  such  appointment,  and  so  far  as 
any  such,  if  incomplete,  should  not  extend,  in  trust  for 
such  person  or  persons  as  the  said  D.  K  Colombine  and 
Amy  his  wife,  shoidd  during  their  lives,  and  after  the  de- 
cease of  the  said  Ann  Colombine,  by  deed  appoint;  and  in 
default  of  such  appointment  in  trust  to  pay  the  annual 
income  of  the  said  property  to  Ann  Louise  E.  Colombine, 
the  daughter  of  the  said  D.  K  Colombine;  and  from  and 
after  she  should  attain  the  age  of  twenty-one,  or  marry, 
for  her  separate  use;  and  from  and  after  her  decease  in 
trust  for  such  persons  as  she  should  by  will  appoint;  and 
in  default  of  appointment,  in  trust  for  such  persons  as 
under  the  Statute  of  Distribution  should  be  her  next 
of  kin :  Provided,  that  after  the  death  of  the  said  Ann 
Colombine  the  trustees  should  pay  the  whole  or  any  part 
of  the  income  for  the  maintenance  and  education  of  the 
said  Ann  Louise  E.  Colombine,  with  power  at  their  dis- 
cretion to  make  to  her  advances  out  of  the  said  trust 
monies. 

The  trustee,  Watson,  disclaimed  the  trust;  and  on  the 
9th  of  February,  notice  of  the  assignment  of  the  anhidties 
was  given  to  the  grantors  by  the  other  trustee.  A  consider- 
able amount  of  evidence  was  adduced  in  the  cause  for  the 
purpose  of  proving  that  at  and  prior  to  the  execution  of 
the  deed  of  the  7th  of  January,  1846,  D.  E.  Colombine 
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was  in  a  etate  of  great  pecuniary  embarrassment  and  diffi- 
culty, and  indebted  to  an  amount  exceeding  20,000{. 

On  the  13th  of  March,  1847,  D.  £.  Colombine  was  de- 
clared bankrupt.  It  appeared  from  the  evidence  that 
Ann  Colombine,  the  mother,  was  entitled,  subject  to  the 
life  of  her  mother,  to  certain  personal  and  real  estate  of 
the  value  of  about  69492.  1^.  Sd,  and  which  had  been  set- 
tled, on  her  marriage,  upon  herself  and  her  husband,  for 
their  Uves,  and  upon  the  issue  of  the  marriage.  The  set- 
tlement also  contained  a  power  of  appointment  over  the 
fund  to  be  exercised  by  the  husband  and  wife.  In  1827, 
her  husband,  Mr.  David  Colombine,  who  was  a  clerk  in  the 
Guardian  Life  Assurance  Company,  was  indebted  to  the 
company  in  a  sum  of  414JL  11&  ScL;  and  in  order  to  pay 
that  amount  and  other  debts  due  from  him,  it  was  deter- 
mined to  raise  money  upon  the  security  of  the  property 
comprised  in  the  marriage  settlement  of  the  wife.  Ac- 
cordingly, by  a  deed  dated  the  14th  of  February,  1827,  the 
power  of  appointment  was  exercised  by  the  husband  and 
wife  in  favour  of  D.  £.  Colombine,  the  consideration  stated 
being  natural  love  and  affection ;  and,  by  a  post  obit  bond, 
dated  the  21st  of  May,  1827>  between  D.  E.  Colombine,  of 
the  first  part;  David  Colombine  and  his  wife  (the  defend- 
ant Ann  Colombine),  of  the  second  part;  and  the  trustees 
of  the  Ghiardian  Assurance  Company,  of  the  third  part; 
D.  E.  Colombine  covenanted  to  pay  to  the  Guardian  As- 
surance Company,  within  twelve  months  after  the  death 
of  the  tenant  for  life,  25002.,  as  a  security  for  the  sum  of 
19452. 15s.,  which  the  Company  agreed  to  and  did  advance 
on  the  21st  of  May,  1827,  having  deducted  from  such  sum 
the  amount  of  the  debt  due  from  Mr.  David  Colom- 
bine. The  balance  was  paid  to  D.  K  Colombina  Simi- 
lar advances  were  obtained  from  the  Assurance  Com- 
pany from  1829  to  1833,  to  the  extent  of  nearly  34002. 
upon  the  security  of  the  property  comprised  in  the  settle- 
ment, and  were  paid  to  D.  E.  Colombine,  and  in  part  ap- 
plied by  him  to  the  payment  of  his  father's  debts,  and 
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for  the  support  of  the  family,  and  in  repurchasing  anniu- 
ties  granted  by  his  father.  The  principal  monies  were 
subsequently  repaid  to  the  company  on  the  death  of  Mrs. 
Colombine's  mother,  in  1833,  when  the  property  became 
divisible. 

The  answer  of  Mrs.  Ann  Colombine,  (the  mother  of  the 
bankrupt),  was  put  in,  in  which  she  alleged  that  the  settled 
property  had  been  placed  at  the  disposal  of  the  son  chiefly 
to  establish  him  in  business,  but  on  the  express  under- 
standing that  he  should  secure  to  her  the  same  amount  of 
income  that  would  have  been  derived  from  the  funds  ad- 
vanced to  him. — She  deposed  also,  that  he  had  always 
hitherto  paid  her  that  amount.  It  was  not  alleged,  how- 
ever, that  any  deed  or  other  instrument  had  ever  been  ex- 
ecuted in  order  to  give  effect  to  such  alleged  stipulation. 

Till  1839,  D.  E.  Colombine  resided  with  his  father  and 
mother,  and  paid  the  rent  of  the  house  and  taxes  and  other 
outgoings,  and  in  a  great  measure  defrayed  the  expenses  of 
the  household.  By  an  indenture,  dated  in  1839,  he  assigned 
certain  leasehold  property,  furniture,  and  policies  of  assur- 
ance on  the  life  of  his  father  to  trustees,  upon  trust  for 
himself  for  life,  and  after  his  decease  for  his  father  and 
mother  for  their  lives  and  the  life  of  the  survivor  of  them, 
and  after  the  decease  of  such  survivor  for  his  own  next  of 
kin,  with  a  power  of  revocation. 

This  indenture  contained  no  reference  whatever  to  the 
dealing  with  the  property  comprised  in  Mrs.  Ann  Colom- 
bine's marriage  settlement,  or  to  the  alleged  agreement  on 
the  part  of  D.  £.  Colombine  to  secure  to  Mrs.  Colombine 
an  income  equivalent  to  what  would  have  been  produced 
from  the  property  realised.  The  consideration  expressed 
on  the  face  of  the  deed  was  natural  love  and  affection. 

After  the  death  of  Mr.  D.  Colombine,  D.  E.  Colombine 
paid  the  rent  and  taxes  of  the  house  in  which  Mrs.  Ann 
Colombine  resided,  and  made  advances  of  money  to  her 
from  time  to  time,  down  to  the  date  of  the  indenture  of  the 
7th  of  January,  1846,  and  continued  to  do  so  until  shortly 
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before  his  bankruptcy.  There  was  no  evidence  to  shew 
precisely  that  any  uniform  sum  was  paid  to  her  by  D.  K 
Colombine,  or  upon  what  principle  or  calculation  such  pay- 
ments were  made;  but  Mrs.  Ann  Colombine^  in  her  answer, 
stated,  that  D.  E.  Colombine  was  bound  to  secure  to  her 
a  sum  of  2422.;  and  that  the  amount  already  paid  was  that 
amount  or  thereabouts.  She  stated,  further,  that  when 
D.  K  Colombine  agreed  to  giye  to  her  the  security  she 
required^  it  was  arranged,  that,  after  securing  the  annual 
income  to  her,  the  principal  monies  should  be  settled  on 
A.  L.  E.  Colombine,  the  infant,  subject  to  certain  powers 
of  appointment  She  stated,  that  a  part  of  the  property 
comprised  in  the  deed  of  the  8th  of  July,  1 839,  was  a  policy 
upon  the  life  of  Mr.  David  Colombine,  the  proceeds  of 
which  were,  however,  received  by  D.  £.  Colombine,  and 
applied  to  his  own  use.  In  consequence  of  this  circum* 
stance  she  required  D.  £.  Colombine  to  give  her  security 
for  her  income,  which  he  accordingly  agreed  to  do,  and 
fulfilled  his  promise  by  executing  the  indenture  of  the  7th 
of  January,  1846. 

On  the  24th  of  January,  1850,  the  assignees  in  bank- 
ruptcy of  D.  K  Colombine  filed  their  bill,  impeaching  the 
deed  of  the  7th  of  January,  1847,  as  a  fraudulent  con- 
trivance on  the  part  of  the  bankrupt  to  withdraw  his  pro- 
perty from  his  creditors. 


Mr.  Swanston  and  Mr.  /.  V.  Prior  for  the  bill. — ^There 
can  be  no  doubt  that  the  deed  was  voluntary,  because, 
even  if  the  alleged  agreement  were  proved,  this  Court, 
after  the  lapse  of  twenty  years,  would  not  direct  it  to  be 
carried  into  effect 

If,  however,  the  deed  is  voluntary,  although  purporting 
to  be  for  consideration,  it  is  void  under  the  statute  of 
Elizabeth  (a),  as  against  creditors. 

It  is  not  necessary  to  shew  that  the  settlor  was  in  a 
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state  of  insolvency:  Townsend  v.  We8tacoU(a);  nor  to 
shew  that  no  consideration  passed  for  the  deed:  because, 
as  the  pecuniary  embarrassment  has  been  proved,  the 
onus  of  shewing  consideration  is  thrown  upon  those  who 
claim  the  benefit  of  the  instrument;  and  unless  such  con- 
sideration be  proved,  the  deed  cannot  be  sustained  in  this 
Court:  NorcuU  v.  Dadd  (6). 

But  at  all  events,  so  far  as  the  infant  takes  an  interest, 
the  deed  must  be  set  aside,  though  the  rest  of  it  should 
be  sustained.  There  are  numerous  cases  in  which  the 
Court  has  expunged  portions  of  a  marriage  settlement. 

K  a  deed  cannot  be  impeached  in  part^  it  is  only  neces- 
sary, in  order  to  evade  the  statute  of  Eliz.,  to  connect 
the  fraudulent  assignment  with  some  lawful  transaction. 
There  is,  however,  no  such  rule  in  this  Court,  that  a  deed 
cannot  be  set  aside  in  part 

But,  assuming,  for  argument  sake,  that,  as  regards  Mrs. 
Ann  Colombine,  the  deed  was  executed  for  valuable  consi- 
deration, it  is  clear,  that,  under  the  circumstances,  there  be- 
ing no  pressure  or  importunity,  it  was  a  fraudulent  prefer- 
ence under  the  Bankrupt  Act,  and  void  as  against  creditors. 
One  thing  is  established,  that,  at  the  date  of  the  deed, 
D.  E.  Colombine  was  in  great  pecuniary  difficulty  and  em- 
barrassment; any  advantage,  therefore,  conferred  by  him 
on  a  particular  creditor  must  be  regarded  with  suspicion, 
more  particularly  when  that  creditor  was  his  mother. 
There  was  no  evidence  of  any  pressure  or  importunity  suf- 
ficient to  justify  the  transaction  of  the  7th  of  January, 
1846.  It  is  true,  he  was  not  a  bankrupt  until  a  year  after- 
wards, but  he  was  then  in  a  state  of  hopeless  insolvency, 
which  fulfilled  the  requisitions  of  the  statute:  Aldred  v. 
Constable(c),  Ogden  v.  Stone{d).  The  criterion  is,  whether 
the  transaction  is  such  as  to  shew  that  the  debtor  con- 


(a)  2  Bear.  340.  See  also  4 
Beav.  68,  in  which  the  deed  was 
declared  void. 


(6)  Cr.&Ph.l00, 103. 
(c)  4  Q.  B.  674. 
\d)  11M.&W.494. 
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templated  such  a  distribution  of  his  property  as  that 
some  of  his  creditors  should  not  be  paid  in  full. 

Then,  with  v^ard  to  the  reputed  ownership,  it  was  not 
denied  that  D.  £.  Colombine  remained  the  reputed  owner 
of  the  annuities  of  which  he  was  grantee,  down  to  the  date 
of  the  bankruptcy:  fViUiams  v.  Thorpe  (a).  In  order  to 
exclude  the  operation  of  the  statute  6  Geo.  4,  c.  16, 
a  72(b),  which  was  the  Act  then  in  force,  the  mere  deli- 
very over  of  the  policy  is  insufficient:  Oale  v.  Lewis (c), 
Ex  parte  Arkrigkt(d). 

Lastly,  it  was  submitted  that  the  deed  of  the  7th  of  Jan- 
uary was  only  a  part  of  a  scheme  to  remove  the  property 
of  the  bankrupt  from  his  creditors. 
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Mr.  Roupd  appeared  for  the  acting  trustee,  and  submit- 
ted to  whatever  order  the  Court  should  think  proper  to 
make. 

Mr.  Rusedl  and  Mr.  Bagshawe  for  the  defendant  Ann 
Colombine. — Previously  to  the  alleged  act  of  bankruptcy 
notice  was  given  to  the  Insurance  Company  by  the  trustee 
of  the  assignment  of  the  policies,  and  to  the  grantors  of 
the  annuities  of  the  assignment  of  the  annuities.  Even 
suppose  the  notice  had  been  given  after  the  act  of  bank- 
ruptcy, although  before  the  fiat^  bonA  fide,  the  property 
would  not  have  passed  to  the  assignees;  in  this  case, 
therefore,  the  notice  being  before  the  fiat,  the  transac- 
tion was  unimpeachable:  Ex  parte  Styan{e\  Pariente  v. 
PenneU(f). 

Then  it  is  contended  that  the  deed  was  voluntary ;  but 
it  was  in  evidence  that  it  was  for  valuable  consideration. 


(a)  2  Sim.  257. 

(6)  The  126ih  section  of  the 
BaiikraptLaw  Conaolidation  Act^ 
12  &  13  Vict  c.  106,  is  neai4y  in 
the  same  terms  as  the  72iid  sec- 


tion of  6  Geo.  4^  c.  16. 
(c)  9  Q.  B.  730. 
(cO  3  M,  D.  &  De  G.  129. 
(e)  1  Ph.  106. 
(/)2Mood.&a617. 
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inasmuch  as  the  assignor  had  received  from  the  assignee^ 
sums  of  money  upon  a  distinct  agreement  to  receive  an  equi- 
valent income  with  what  had  been  surrendered.  It  would 
be  no  objection,  in  the  view  of  a  Court  of  equity,  that  the 
debtor  had  performed  his  obligation  after  he  might  have 
pleaded  the  statute.  A  debtor  in  such  circumstances  was 
not  bound  to  plead  the  Statute  of  Limitations  against  a 
bon&  fide  obligation;  neither  was  a  valuable  considera- 
tion impaired  because  it  happened  to  be  also  coincident 
with  a  meritorious  consideration.  If  it  was  meritorious, 
it  could  not  be  fraudulent. 

It  was  said  that  the  transaction  amounted  to  a  fraudu- 
lent preference.  It  could  not  have  supported  a  fiat  in  bank- 
ruptcy, inasmuch  as  it  took  place  more  than  a  twelve- 
month before  a  petition  for  adjudication  of  bankruptcy 
was  presented.  How  then  could  it  be  deemed  a  fruudu- 
lent  preference? 


Mr.  Malins  and  Mr.  Taylor  for  the  infant — ^Admitting, 
for  argument  sake,  that  the  settlement  was  voluntary,  it 
would  not  be  void  under  the  Statute  of  Elizabeth  except 
the  settlor  was  at  the  time  in  a  state  of  insolvency,  which 
has  not  been  proved.  But  if  it  was  valid  as  regarded  Mrs. 
Ann  Colombine,  how  could  it  be  partially  impeached  as 
regarded  the  infant.  [The  Vicb-Chancbllor, — ^In  SutUmv. 
Chetwynd(a),  the  Court  refused  to  give  effect  to  a  cove- 
nant in  favour  of  a  stranger,  which  was  contained  in  the 
marriage  articles;  and  in  Jeffreys  v.  Jeffreys (b)^  the  Court 
established  one  part  of  a  covenant,  but  dismissed  the  bill 
as  to  the  other.]  A  wife  cannot,  it  is  true,  by  the  consi- 
deration of  marriage,  purchase  anything  for  a  husband's 
relations:  Heap  v.  Tonge(c);  but,  where  a  purchaser  dis- 
tinctly purchases  a  benefit  on  behalf  of  collaterals,  thelimit- 


(a)  3  Mer.  249.        (6)  Cr.  &  Ph.  138.        (c)  9  Hare,  90. 
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ations  are  good  against  a  subsequent  purchaser  for  value: 
Puheriofi  v.  Puhfertqfi(a),  F&rd  v.  Stuart  (b). 

The  following  cases  were  also  referred  to:  EUis  v. 
Nimmo{c\  Osgood  v.  Strode(d)^  Johnson  v.  Legard(e). 

The  Vicb-Chancbllob: — 

In  this  suit  the  plaintiffs,  as  assignees  in  bankruptcy  of 
David  Elwin  Colombine,  seek  to  set  aside  a  deed  executed 
by  him  on  the  7th  of  January,  1846.  By  this  deed  the 
bankrupt  assigned  to  trustees  two  annuities,  one  of  304Z., 
and  the  other  of  BOL,  together  with  certain  policies  of  as- 
surance on  lives  and  other  securities,  ui)on  trusts  for  the 
benefit  of  his  mother  the  defendant  Ann  Colombine, 
widow,  for  her  life,  and  after  her  death  subject  to  a  general 
joint  power  of  appointment  reserved  to  the  bankrupt  and 
his  mother,  and  in  default  of  appointment  subject  to  an- 
other joint  power  of  general  appointment  to  the  bank- 
rupt and  the  person  described  as  Amy  his  wife,  upon  cer- 
tain trusts,  somewhat  complicated  and  elaborately  declared, 
in  favour  of  the  bankrupt's  illegitimate  infant  daughter. 
This  deed  was  executed  more  than  twelvemonths  before 
the  date  of  the  fiat  and  of  the  act  of  bankruptcy. 

The  consideration  of  the  deed  is  recited,  after  a  recital 
of  these  several  deeds,  the  first  dated  in  the  year  1827, 
and  the  latest  in  1830,  by  which  the  father  and  mother  of 
the  bankrupt  appointed  and  gave  up  to  him  their  life  in- 
terest in  the  produce  of  certain  real  and  personal  estate 
comprised  in  their  marriage  settlement.  The  bankrupt,  as 
the  only  child  of  the  marriage,  had  the  reversionary  in- 
terest in  this  property ;  and  the  deed  in  question  recites, 
that,  by  acquiring  the  life  interests  which  were  assigned  to 
him,  his  executors,  administrators,  and  assigns,  for  his  and 
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(a)  18  Vee.  84. 
(6)  15  Beav.  493. 
(c)  LL  &  G.  333. 


(d)2  P.  Wma.  245;  10  Mod. 
53a 

{e)  3  Madd.  283. 
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their  own  use  and  benefit,  the  bankrupt  had  received 
69492.  U.Zd.\  and  it  recites  abo,  that  the  three  recited  deeds 
by  which  he  was  enabled  to  acquire  this  sum  were  made 
"  under  the  full  understanding  and  agreement  that  the 
bankrupt,  his  heirs,  executors,  and  administrators,  should, 
during  the  lives  of  the  father  and  mother  respectively,  pay 
to  them  such  a  yearly  sum  of  money  as  would  be  equal  in 
amount  to  the  dividends  or  interest  to  accrue  in  respect  of 
the  property"  which  the  bankrupt  had  thus  acquired. 
The  deed  in  question  also  recites,  that  the  bankrupt  had 
accordingly  paid  such  yearly  sum  up  to  the  date  of  the 
deed  This  is  the  consideration  as  recited  in  the  deed  of 
the  7th  of  January,  1846,  which  is  impeached.  The  plain- 
tiffs deny  the  truth  of  the  recital 

The  agreement  or  understanding  which  is  recited  as  the 
consideration,  must  have  been  made  many  years,  (nearly 
nineteen  years,)  before  the  date  of  the  deed  which  recites 
it.  In  order  to  make  a  valuable  consideration^  it  must 
have  been  such  an  agreement  or  understanding  as  created 
a  debt  or  an  obligation  which  could  be  enforced  at  law  or 
In  equity.  There  is,  however,  some  difficulty  in  seeing 
how,  upon  the  evidence  of  the  transaction  which  was  the 
foundation  of  it,  the  alleged  agreement  or  understanding 
ever  amounted  to  anything  that  could  be  a  debt  or  obliga- 
tion enforceable  in  any  Court.  The  complication  of  pe- 
cuniary transactions  between  the  bankrupt  and  his  father, 
and  the  large  sums  applied  by  the  bankrupt  in  payment 
of  his  father's  debts,  are  not  consistent  with  the  notion 
that  the  69492.  mentioned  in  the  recital  were  monies  re- 
ceived and  applied  by  the  bankrupt  to  his  own  use. 

Nor  is  the  deed  of  the  8th  of  July,  1839,  by  which  the 
bankrupt  assigned  property  of  considerable  value  upon 
trusts  for  the  benefit  of  his  father  and  mother,  in  which 
the  consideration  is  stated  to  be  natural  love  and  affection, 
quite  consistent  with  the  agreement  or  understanding  re- 
cited in  the  deed  in  question — nor  consistent,  quite,  with 
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his  being  at  the  time  (1839)  indebted  to  his  father  and 
mother. 

These  circumstances,  although  not  quite  conclusiye 
against  the  truth  of  the  recital,  throw  a  suspicion  upon  it 

But  the  clear  evidence  of  the  embarrassed  state  of  the 
bankrupt's  affairs  at  the  date  of  the  deed  tends  to  shew, 
that,  under  the  pressure  of  the  demands  upon  him,  this 
deed  was  executed  for  the  purpose  of  supporting  an  as- 
signment of  the  property  upon  trusts  for  which  the  con* 
sideration  was  meritorious,  by  giving  it  the  colour  of  a 
deed  for  valuable  consideration,  and,  (in  order  to  give  that 
colour),  by  introducing  a  recital  not  consistent  with  truth. 

That  the  consideration  recited  in  the  deed,  so  as  to 
make  it  appear  a  valuable  consideration,  was  not  the  true 
consideration,  appears  from  the  answer  of  Mrs.  Colombine 
the  mother. 

According  to  the  statement  in  her  answer  the  deed  was 
executed  on  a  special  agreement  with  her  son  to  make  a 
provision  for  the  child  A.  L.  K  Colombine.  No  such 
agreement  is  redted.  Tet  the  trusts  declared  in  favour 
of  this  child  are  the  most  elaborate  and  make  the  greatest 
figure  in  the  deed. 

Another  circumstance  unfavourable  to  the  validity  of 
the  deed  is  that  the  annuity,  which  the  bankrupt,  then  in 
embarrassed  circumstances,  a;ffected  to  assign  by  it,  con- 
tinued to  be  received  by  him,  instead  of  being  paid  to  the 
trustees  upon  the  trusts  of  the  deed  according  to  its  im- 
port 

The  attempt  to  support  the  deed  as  a  bon&  fide  assign- 
ment for  valuable  consideration,  and  on  a  true  recital  of 
the  consideration,  seems  therefore,  upon  the  evidence,  to 

fail 

An  attempt  was  made  to  support  this  deed  as  a  family 
arrangement  made  on  a  consideration  sufficient  for  such 
a  purpose.  Courts  of  equity  have  gone  very  far,  and  on 
a  very  useful  and  rational  principle,  to  maintain  family 
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settlements.  A  deed  made  between  the  members  of  a 
family,  founded  on  no  better  consideration  than  the  com* 
promise  of  a  doubtful  right,  may  be  upheld  on  this  prin- 
ciple. And  in  this  case,  if  there  had  been  no  circum- 
stances of  suspicion — no  contravention  of  higher  rights — 
the  claim  of  a  parent  who  had  made  large  pecuniary  ad- 
vances in  favour  of  a  child,  advances  which  had  perhaps, 
at  first,  formed  the  obligation  of  a  debt,  this  Court  might, 
even  after  lapse  of  time  had  terminated  all  obligation  as 
a  debt,  have  considered  the  assertion  or  the  existence  of 
such  a  claim,  however  doubtful,  as  a  sufficient  considera- 
tion to  support  a  deed  purporting,  in  the  way  of  family 
arrangement,  to  make  a  provision  founded  on  such  a  con- 
sideration. But,  where  the  rights  of  existing  creditors 
are  directly  interfered  with  by  such  an  arrangement^  and 
property  to  which  those  creditors  might  resort  is  removed 
from  their  reach,  a  more  severe  rule  must  be  applied. 
And  if  such  circumstances  of  suspicion  as  occur  here,  from 
the  embarrassed  circumstances  of  the  grantor,  the  pres- 
sure of  creditors,  and  the  appearance  of  a  voluntary  ar- 
rangement, originating  in  the  necessity  and  fear  induced 
by  this  pressure,  the  case  is  carried  beyond  the  principle 
which  sanctions  and  supports  a  deed  as  a  mere  family  ar- 
rangement, and  not  on  actual  valuable  consideration. 

Therefore  it  is  that  post-nuptial  settlements,  made  for 
the  most  laudable  purposes  and  meritorious  consideration, 
have,  by  the  policy  of  the  law,  been  declared  void  against 
creditors.  Therefore  it  is,  that,  with  a  full  sense  of  the 
claim  which  the  persons  provided  for  by  this  deed  had 
on  the  bankrupt,  that,  finding  as  I  do,  that  they  were  not, 
at  the  time  of  the  execution  of  the  deed  in  question,  cre- 
ditors who  had  then  a  right  to  enforce  at  law  or  in  equity 
their  claims  against  the  bankrupt  or  his  property,  unless 
under  this  deed,  I  am  bound,  in  favour  of  the  legal  rights 
of  his  undoubted  creditors,  to  set  this  deed  aside. 
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T  Feb.  26th. 

HE  plaintiff  in  this  cause,  Mr.  Richard  King,  was  the  The  solicitor 
eldest  son  of  Mr.  John  King,  one  of  the  defendants,  the  JSen^of^®*^*^ 
other  defendant  being  Mr.  Servington  Savery,  a  solicitor.  fi^^«  "^^J^ 
The  object  of  the  suit  was,  that  it  might  be  declared  creditor  of  the 
that  a  mortgage,  dated  the  8th  of  April,  1835,  executed  mor^jiige^hii 
shortly  after  the  plaintiff  attained  his  age  of  twentynone,  c,^Jt2n***iide? 
by  Mr.  John  King  as  tenant  for  lift,  and  by  the  plaintiff  ofMroranceon 

.  '  >/  r  thefether'i 

as  tenant  in  fee  in  remainder  of  the  family  estates,  to  se-  life,  induced 
cure  a  debt  of  10,000Z.  from  Hie  father  to  Mr.  Savery,  was  ^Tmm^iSlte 
void  as  against  the  plaintiff;  and  also  for  a  declaration,  tenant  in  taa  in 

remainder,  to 

that  a  conveyance  of  the  same  estates  effected  in  1839  concur  in  ex- 
was  also  void  as  against  him,  upon  the  return  of  30002.  ^^mng  deed 
to  Mr.  Savery  by  the  plaintiff,  being  the  whole  share  of  ^""^^^oi 
the  purchase-money  paid  to  the  plaintiff  on  his  executing  age,  and  to  ex- 
the  conveyance.    The  suit  also  sought  other  relief,  arising  gage  chaining 
out  of  transactions  between  the  plaintiff  and  the  defend-  fcther^on  the  * 
ants,  his  father  and  Mr.  Savery,  subsequent  to  the  mort-  "^\^^^^J^ 
gage,  and  prior  to  the  sale.  iurance  being 

The  principal  ground  on  which  relief  was  sought  was  time-assigned 
the  undue  influence  of  the  father  exercised  on  the  plain-  ^'thc*aon!^  The 
tiff,  his  son,  on  the  suggestion  of  the  defendant  Mr.  Savery.  ^j^'^^  employ- 

ed  to  prepare 

Under  the  will  of  Richard  King,  late  of  Fowlescombe,  the  deeds  can- 
near  Modbury,  Devon,  Esq.,  who  died  in  1811,  the  Fowels-  dtor  that*^ 
combe  estate,  with  the  mansion  thereon,  and  the  Bolters-  *«n«cJ>o? 

'  '  might  he  im- 

peached; and, 
hy  his  advice, 
another  solicitor  was  consulted  on  hehalf  of  the  son,  who  declined  to  advise  the  son  to  enter  into  the 
transaction : — Held^  that  the  m.  was  entitled  to  set  aside  the  mortgage  on  the  terms  of  restoring 
the  policies  of  assurance.  Held  also,  that,  one  of  the  policies  having  been  sold  by  the  son,  by 
advice  of  the  solicitor,  to  pay  the  premiums  on  the  others,  the  restoration  of  the  money  produced 
by  that  sale  was  sufficient  \ 

Three  subsequent  mortgages,  one  to  the  solicitor,  and  the  two  others  to  strangers,  the  monies 
advanced  on  which  were  applied  or  invested  in  land,  of  which  the  son  had  the  benefit:^  Held^  not 
to  be  a  sufficient  confirmation. 

Four  years  after  the  first  mortgage^  the  solicitor,  after  an  ineffectual  attempt  to  sell  on  behalf  of 
the  fiuher  and  son,  jhimself  benme  the  purchaser  of  the  fimiily  estate,  on  an  apportionment  of 
a  part  of  the  purchase-money  to  the  son,  which  was  less  than  the  fair  value  of  his  remainder  in 
fee: — HMf  that  the  sale  was  invalid,  and  that  the  conveyance  as  against  the  son  could  only  stand 
as  a  securi^  for  the  amount  of  purchase-money  appointed  to  the  son. 

VOL.1.  T  &0. 
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1853.  combe  and  Witchcombe  estates  and  other  hereditaments 
became,  upon  the  testator's  decease,  limited  to  the  use  of 
Mr.  John  King  for  life,  with  a  limitation  to  trustees  to 
preserve  contingent  remainders,  with  remainder  to  the 
use  of  the  first  and  every  other  his  son  and  sons  succes- 
sively in  tail  male,  with  remainder  to  Mr.  Thomas  King, 
a  brother  of  Mr.  John  King,  and  his  issue  in  tail  male, 
with  divers  remainders  over. 

Mr.  Richard  King  was  the  first  son  of  Mr.  John  Eang, 
the  tenant  for  life. 

Previously  to  the  month  of  March,  1836,  Mr.  John  King 
had  become  indebted  to  Mr.  Savery  for  monies  lent  and 
for  professional  business;  and,  for  securing  the  amount 
thus  due,  Mr.  John  King  had  executed  certain  mortgages 
of  his  life  estate  in  the  several  hereditaments  devised  by 
the  will  Under  an  agreement  between  Mr.  Savery  and 
Mr.  John  King,  the  former  had  effected  several  policies  of 
assurance  on  the  life  of  Mr.  John  King  as  a  further  secu- 
rity for.  the  debt. 

Mr.  Savery  debited  Mr.  John  King  in  account  with  the 
sums  of  money  which  he  paid  as  premiums  on  the  policies 
of  assurance,  and,  subject  to  the  charge  of  Mr.  Savery 
thereon,  he  was  a  trustee  of  the  policies  of  assurance  for 
Mr.  John  King. 

Mr.  Richard  King  attained  the  age  of  twenty-one  years 
on  the  7th  of  March,  1835. 

Mr.  John  King  had  resided  at  Fowelscombe  for  some 
years;  but,  prior  to  March,  1835,  he  removed  his  resi- 
dence to  Corhampton  in  Hampshire,  where  he  became  the 
master  of  a  subscription  pack  of  fox-hounds,  from  which 
he  derived  an  income  of  about  lOOOI.  a  year.  Mr.  Richard 
King  was  resident  with  his  father  there,  who  supplied  him 
with  his  means  of  living  as  a  private  gentleman. 

Mr.  Savery  was  not  only  the  solicitor  of  Mr.  John  King, 
but  he  had  been  and  continued  to  be  on  terms  of  personal 
intimacy  and  friendship  with  both  the  father  and  son. 
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In  February,  1 836,  Mr.  Savery  was  on  a  visit  to  Mr.  King  1853. 
in  Hampshire.  The  amount  then  due  from  Mr.  John  King 
to  him  exceeded  90002.,  according  to  the  accounts  which 
Mr.  Savery  had  rendered.  Mr.  John  King  was  not  in  cir- 
cumstances to  pay  that  sum.  The  debt  became,  during  SuoemenL 
this  visit,  a  subject  of  serious  consideration  between  Mr. 
Savery  and  Mr.  John  King;  and  it  was  arranged  between 
them  that  Mr.  Richard  King  should  be  induced  to  concur 
with  Mr.  John  Elng  in  executing  a  mortgage  of  the  fee 
simple  of  the  estates  and  hereditaments  for  securing  the 
amount;  and  that  Mr.  Savery  should  either  obtain  an  ad- 
vance of  the  amount  from  some  other  person,  or  that  he 
should  himself  accept  such  security,  and  advance  a  further 
sum  so  as  to  make  up  the  loan  to  J  0,0002. 

At  that  time  Mr.  Richard  King  had  only  one  brother 
and  one  sister;  and  in  a  conversation  between  Mr.  John 
King,  Mr.  Savery,  and  Mr.  Richard  King,  it  was  suggested 
to  Mr.  Richard  King,  that,  if  he  and  his  brother  should 
die  without  male  issue,  the  estates  would  devolve  on  Mr. 
Richard  King's  uncle,  in  exclusion  of  his  sister;  and  it 
was  suggested  that  Mr.  Richard  King,  on  his  attaining 
the  age  of  twenty-one  years,  would  be  able  to  prevent 
such  a  devolution  of  the  property,  by  barring  the  estate 
tail  Mr.  Richard  King  acquiesced  in  the  propriety  of 
taking  such  steps  as  might  be  necessary  for  effecting  that 
object,  which  was  all  that  was  then  suggested. 

Mr.  Savery  returned  to  Modbury  on  the  1 3th  of  March, 
1835,  and  on  the  18th  of  that  month  he  sent  instructions 
to  Mr.  Shortland,  a  conveyancing  barrister  in  London,  to 
prepare  a  disentailing  deed  of  the  estates  for  the  purpose 
of  barring  the  estates  tail,  and  also  a  mortgage  of  the  es- 
tates from  Mr.  John  King  and  Mr.  Richard  King  to  Mr. 
Savery,  for  securing  the  sum  of  10,0002.  and  interest 

The  instructions  to  counsel  were  in  the  form  of  a  let- 
ter, which  contained  the  following  passages: — "I  also 
send  you  the  last  deed  of  further  charge  to  me,  which  fully 

t2 


274  CASES  IN  CHANCERY. 

1853.  recites  the  original  mortgage  and  subsequent  further 
charge  to  me;  and,  as  you  will  perceive  there  is  some  in- 
terest, about  SOOl  I  think,  due,  and  I  am  to  pay  or  ad- 
vance somewhat  more  very  soon,  I  will  thank  you  to  draw 
suuemenL  ^j^^  necessary  deed  of  uses;  and  as  it  is  intended  that  the 
property  should  be  made  in  the  first  place  subject  to  the 
90002.,  and  perhaps  any  further  sum  not  exceeding  10,0002. 
to  me,  and  then  to  King  for  life,  and  his  son  in  fee,  I  have 
thought  it  might  save  you  some  trouble  to  send  you 

H 's  draft,  which  you  drew  some  years  since,  and  which 

seems  to  me  somewhat  similar  to  the  present  case.  By 
doing  it  as  above  King  and  his  son  may  keep  up  the  whole 
or  such  part  of  the  insurances  as  they  may  choose,  so  as  to 
repay  young  King  either  the  whole  or  part  of  the  insur- 
ances as  they  may  please  on  the  father'?  death.  If  my 
money  remain  I  shall  take  no  more  than  4  per  cent 
Young  King  I  think  was  of  age  (by  birth)  about  ten  days 
since,  and  the  fact  of  his  birth  can  be  sworn  to  by  many 
persons  who  were  present  And  I  believe  he  was  private- 
ly baptized  at  Holne,  and  a  registry  of  it  entered.  He  was 
not  admitted  into  the  church  until  some  months  after  his 
birth,  and  this  was  done  at  Ugborough.  I  conclude  proof 
by  affidavit  will  be  quite  sufficient  by  the  mother  and 
others.  I  expect  King  and  his  son  will  be  here  in  about 
ten  days,  I  shall,  therefore,  feel  obliged  by  your  atten- 
tion to  this  matter  as  early  as  you  can."' 

Counsel  accordingly  prepared  the  drafts  of  certain  in- 
dentures of  lease  and  release,  which  were  afterwards 
dated  the  6th  and  7th  of  April,  1835,  the  release  being 
made  between  Mr.  John  King,  of  the  first  part;  Mr.  Rich- 
ard King,  of  the  second  part;  Mr.  Savery,  of  the  third 
part;  and  a  relessee  to  uses  of  the  fourth  part:  and  by  it 
the  messuages,  lands,  and  hereditaments  devised  by  the 
will  of  Richard  King  the  testator,  deceased,  were  granted, 
bargained,  sold,  aliened,  released,  confirmed,  and  disposed 
of,  subject  to  the  estates  and  interests  of  Mr.  John  King 
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and  Mr.  Savery  therein,  to  the  use  of  Mr.  Richard  King,         1653. 
his  heirs  and  assigns  for  ever. 

Counsel  also  prepared  the  drafts  of  certain  other  in- 
dentures of  lease  and  release,  "which  were  afterwards 
dated  the  7th  and  8th  of  April,  1835;  the  release  being 
made  between  Mr.  John  King,  of  the  first  part;  Mr.  Rich- 
ard King,  of  the  second  part;  Mr.  Savery,  of  the  third 
part;  and  a  relessee  to  uses  of  the  fourth  part;  and  there- 
by, after  reciting  the  mortgages  to  Mr.  Savery,  the  same 
messuages,  lands,  and  hereditaments  were,  in  consideration 
of  the  sum  of  96672.  16^.  8(2.,  therein  stated  to  be  due  on 
the  mortgages,  and  of  the  sum  of  3322.  3^.  4d  therein 
expressed  to  be  advanced  by  Mr.  Savery  to  Mr.  John 
King  and  Mr.  Richard  King,  granted  and  released  by  Mr. 
John  King  and  Mr.  Richard  King  to  the  relessee  to  uses, 
his  heirs  and  assigns,  to  the  use  of  Mr.  Savery,  his  heirs 
and  assigns,  for  ever;  subject,  nevertheless,  to  a  provi- 
so for  redemption  of  the  premises  on  payment  by  Mr. 
John  King  and  Mr.  Richard  King,  or  either  of  them,  their 
or  either  of  their  heirs,  executors,  administrators,  or  as- 
signs, to  Mr.  Savery,  his  executors,  administrators,  or  as- 
signs, of  the  sum  of  10,0002.  at  the  end  of  six  months,  with 
interest  thereon.  The  indenture  contained  a  power  en- 
abling Mr.  Savery,  his  heirs  and  assigns,  to  sell  the  pre- 
mises in  case  default  should  be  made  in  payment  of  the 
10,0002.  and  interest,  according  to  the  terms  of  the  pro- 
viso; and  it  was  thereby  provided,  as  between  Mr.  John 
King  and  Mr.  Richard  King,  but  not  to  prejudice  the  rights 
of  Mr.  Savery,  that  the  10,0002.  and  interest  should  be 
deemed  the  debt  of  Mr.  John  King,  and  that  his  estate 
should  exonerate  Mr.  Richard  King. 

The  drafts  were  sent  by  counsel  to  Mr.  Savery  on  the 
28th  of  March,  1835,  together  with  observations  in  a 
letter  from  counsel  to  Mr.  Savery  to  the  following  effect: — 
"  I  have  sent  the  draft  King's  deeds,  for  destroying  the 
estate  tail,  and  mortgaging  to  you.     As  the  son  gives 
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1853^  up  80  much  without  any  apparent  consideration,  it  will 
be  necessary  for  you  to  have  evidence  within  your  power 
to  shew  that  no  undue  influence  was  exercised  by  his 
father,  but  that  be  (the  son)  fully  understands  what  he 
is  about,  the  more  particularly  as  the  money  is  due  to 
you,  and  you  are,  I  presume,  the  family  solicitor;  because, 
were  the  son  at  any  future  period  to  try  and  impeach  the 
present  transaction,  the  circumstance  of  the  money  not 
being  now  advanced,  but  being  due  from  the  father  to  you, 
must  weigh.  For  your  own  security  I  think,  that,  if  the 
money  had  now  been  obtained  from  a  third  party,  it  would 
have  been  better  at  any  rate.  I  would  suggest^  that,  by 
way  of  caution,  you  should  guard  this  transaction.  Have 
some  person  concerned  for  the  son;  you  of  course  know 
how  far  you  can  trust  the  parties  with  whom  you  are 
dealing,  and  I  dare  say  you  have  abready  turned  over  these 
matters  Nevertheless,  I  thought  it  would  be  as  well  just 
to  point  them  out  to  you,  as  it  would  be  rather  an  awk- 
ward thing,  after  you  had  given  up  the  insurance,  for  the 
son  to  turn  round  on  you  and  say,  that  his  father  exercised 
an  imdue  control;  and  that,  as  you  were  his  father's  soli- 
citor as  weU  as  his,  you  must  be  deemed  privy  to  it'' 

Mr.  Savery  did  not  communicate  this  advice  to  Mr. 
Richard  King,  but  sent  the  drafts  to  Mr.  EeUy,  a  solicitor 
of  Modbury,  without  information  or  explanation,  to  peruse 
on  behalf  of  Mr.  Richard  King;  and  he,  seeing  nothing  ob- 
jectionable in  the  drafts,  returned  them  to  Mr.  Savery, 
with  his  approval  on  the  part  of  Mr.  Richard  King. 

Mr.  Eelly  had  never  been  employed  by  Mr.  Richard 
King  as  his  solictor,  and  was  not  personally  known  to  Mr. 
Richard  King. 

At  the  commencement  of  the  month  of  April,  18S5, 
Mr.  Richard  King  accompanied  Mr.  John  King  to  Mod- 
bury,  and  they  stayed  on  a  short  visit  with  Mr.  Savery, 
and  afterwards  for  a  short  time  with  Mr.  Thomas  King, 
the  uncle  of  Mr.  Richard  Kmg,  at  North  Huish,  about 
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four  miles  firom  Modbury.  Mr.  Richard  King  understood  ^853. 
that  the  object  of  the  visit  to  Devonshire  was,  that  he  and 
his  father  might  execute  some  deeds  for  the  purpose  of 
cutting  off  the  entail  in  the  devised  estates.  The  subject 
of  the  mortgage  was  first  mentioned  to  him  by  Mr.  John 
King  and  Mr.  Savery,  at  the  house  of  Mr.  Savery,  a  day 
or  two  before  the  7th  of  April,  1835. 

On  the  7th  of  April,  1885,  Mr.  Savery  wrote  a  letter 
to  counsel,  containing  the  following  passage: — '^I  have 
taken  your  instructions  and  desired  Kelly  to  look  over 
the  deeds  on  behalf  of  young  King ;  and  he  is  to  meet  him 
here  on  the  settlement  of  the  business,  and  explain  the 
matter,  and  receive  his  acquiescence,  &c." 

On  the  7th  of  April,  1835,  Mr.  Savery  and  Messrs.  John 
and  Richard  King,  and  Mr.  Eelly,  met  at  the  office  of  Mr. 
Savery,  when  the  deeds  were  produced  for  execution. 
Mr.  Eelly  and  Mr.  Richard  King  retired  to  another  room, 
and  when  thus  alone  Mr.  Eelly  inquired  of  Mr.  Richard 
Eing  if  he  was  aware  that  the  effect  of  the  business  then 
in  progress  would  deprive  him  of  his  reversionary  estate 
in  the  Fowelscombe  property,  which  but  for  this  he  would 
become  entitled  to  on  his  father^s  decease.  To  this  he  re- 
plied that  he  was  not  aware  that  such  would  be  the  effect. 
Mr.  Eelly  then  declined  to  take  upon  himself  the  respon- 
sibility of  advising  him  to  execute  the  deeds,  and  advised 
him  to  consult  his  uncle,  or  a  Mr.  Baron,  a  solicitor  at 
Plymouth,  who  was  solicitor  to  other  members  of  his 
family.  The  deeds  were  not  then  executed,  and  Mr. 
Savery  gave  the  disentailing  deed  only  to  Mr.  Richard 
Eing,  for  the  purpose  of  his  shewing  it  to  his  uncle,  Mr. 
Thomas  Eing,  with  whom  he  was  staying.  Mr.  Savery 
retained  the  mortgage  deed. 

Mr.  Thomas  Eing,  although  not  a  solicitor,  perused 
the  disentailing  deed,  and  stated  to  Mr.  Richard  Eing 
that  he  saw  no  objection  thereto;  but  he  advised  him 
to  consult  Mr.  Andrews,  a  solicitor  at  Modbury,  on  the 
subject 
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1853.  The  mortgage  deed  was  never  seen  or  perused  by  Mr. 

Thomas  King. 

On  the  advice  which  Mr.  Thomas  King  had  given 
to  Mr.  Richard  King  being  communicated  to  Mr.  Savery 
he  sent  the  disentailing  deed  only^  and  not  the  mort- 
gage deed^  to  Mr.  Andrews  for  perusal  on  behalf  of 
Mr.  Richard  King.  Mr.  Andrews  returned  the  same  to 
Mr.  Savery  on  the  13th  of  April,  1835,  and  sent  therewith 
to  Mr.  Savery  a  letter  of  the  same  date,  addressed  by  Mr. 
Andrews  to  Mr.  Richard  King,  containing  the  following 
passages: — ''  I  have  perused  the  deeds  of  lease  and  release 
left  with  me,  bearing  date  the  6th  and  7th  of  April  in- 
stant, and  executed  for  the  purpose  of  barring  your  estate 
tail  in  Fowelscombe  and  other  lands  "..,."  and  I  find 
the  effect  of  them  to  be  merely  this: — ^that  (subject  to  the 
life  estate  of  your  father  under  that  will)  the  property^ 
after  enrolment  of  the  deeds  within  six  months,  becomes 
vested  in  you  in  absolute  fee  simple,  so  that  you  may 
dispose  thereof  by  deed  or  will  in  any  manner  you  may 
think  proper  in  reversion  of  your  father  s  life  estate,  which 
you  could  not  otherwise  have  done  until  after  his  death, 
his  consent  being  necessary  to  enable  you  to  bar  the  en- 
tail; and  further,  if  you  should  die  without  making  any 
disposition  by  will  or  otherwise,  the  estates  would  descend 
to  your  own  right  heirs  instead  of  passing  to  the  persons 
in  remainder  under  your  grandfather's  [your  great  uncle's] 
will,  so  that  to  yourself  this  proceeding  gives  you  a  power 
you  did  not  before  possess,  and  without  depriving  you  of 
anything." 

Mr.  Savery  sent  the  letter  of  Mr.  Andrews  to  Mr. 
Richard  King,  at  Mr.  Thomas  King's,  with  a  letter  from 
himself,  dated  the  14th  day  of  April,  1835,  in  the  words 
following. — "Mr.  Andrews  returned  home  last  evening, 
and  I  immediately  sent  him  the  deeds  for  his  perusal. 
For  your  satisfaction  and  that  of  your  friends,  I  inclose 
his  opinion  of  them,  which  I  think  you  will  find  precisely 
similar  to  that  given  by  me  and  Mr.  Kelly." 
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Mr.  Richard  King,  on  the  16th  or  16th  of  April,  1835,        i863. 
executed  the  indentures  of  the   6th  and  7th  of  April, 
1835,  and  the  indentures  of  the  7th  and  8th  of  the  same 
month. 

The  disentailing  deed  of  the  7th  of  April  was  forthwith 
duly  enrolled. 

After  the  execution  of  the  disentailing  and  mortgage 
deeds,  Mr.  Saverj  instructed  counsel  to  prepare  the  draft 
of  an  assignment  of  the  policies,  in  a  letter  dated  the 
16th  of  April,  1835,  containing  the  following  passages: — 
''I  acted  under  your  directions  as  to  King's  deeds,  which 
were  perused  on  behalf  of  Richard  King  by  Mr.  Kelly,  who 
approved  of  the  same,  and  attended  the  execution.  The 
parties  were  very  particular,  and  took  the  deeds  home  for 
perusal,  and  the  recovery  or  rather  deed  of  uses  was  per- 
used by  Mr.  Andrews  on  behalf  of  Richard  King,  and 
approved  of  as  such  by  Mr.  Kelly.  The  assignment  of  the 
policies  is  to  be  made  to  Richard  King,  and  a  power  given 
to  him  to  pay  the  annual  premiums  out  of  the  rents,  (sub- 
ject to  my  10,0002.,)  if  John  King  the  father  does  not  keep 
them  on  foot  Will  you,  therefore,  prepare  a  draft  of  deed 
embracing  these  views?  ....  I  believe  the  transaction 
of  the  mortgage  is  done  according  to  your  ideas,  and  that 
I  am  now  safe  in  assigning  the  insurances;  if  not,  of 
course  I  would  not  assign  them,  as  I  am  safe  quoad  the 
amount  insured  9000Z.  Just  look  to  this.  The  balance 
232Z.  3s.  4d  I  paid  to  King  in  his  son's  presence,  and  the 
latter  joined  in  the  receipt  as  explained  to  him.'' 

Counsel  accordingly  prepared  the  draft  of  an  in- 
denture between  Mr.  Savery  of  the  first  part,  Mr.  John 
King  of  the  second  part,  and  Mr.  Richard  Eong  of  the 
third  part,  whereby,  after  reciting  the  eleven  several  po- 
licies for  sums  amounting  together  to  87002.,  payable  on 
the  death  of  Mr.  John  King,  and  that  these  policies  had 
been  effected  by  Mr.  Savery  for  further  securing  the  sums 
due  from  Mr.  John  King  to  him,  and  secured  on  the  life 
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186a  interest  of  Mr.  John  King,  and  that  he  was  liable  to  pay 
the  premiums  on  the  policies^  and  also  reciting  the  dis- 
entailing and  mortgage  deeds  of  April,  1836;  and  also 
reciting  that  Mr.  John  King  had  contracted  with  Mr.  Rich- 
^^^^^^"^^^  ard  King  to  keep  the  policies  on  foot,  and  to  covenant  and 
make  the  further  charge  thereafter  contained.  Mr.  Savery, 
by  direction  of  Mr.  John  King,  assigned  the  eleven  policies 
to  Mr.  Richard  King,  and  Mr.  John  King  covenanted  unih 
Mr.  Richard  King  to  keep  the  policies  on  foot,  and  in  case 
of  default  the  latter  was  authorised  to  pay  the  premiums, 
and  Mr.  John  King  covenanted  to  repay  to  him  the  monies 
he  should  pay  for  the  same,  with  interest. 

The  document  as  originally  prepared  contained  a  charge 
on  the  life  interest  of  Mr.  John  King  for  the  premiums 
unpaid,  with  a  marginal  note  by  counsel  to  the  following 
effect: — ^'I  have  charged  the  sum  which  Mr.  Richard 
King  may  pay  on  his  father's  interest  in  the  property 
mortgaged  to  Mr.  Savery.  If,  however,  this  further  charge 
'  is  inserted,  it  will  be  necessary  that^  in  addition  to  the 
common  deed  stamp,  the  mortgage  stamp  for  the  sum 
within  the  amount  of  which  the  security  is  limited,  should 
be  afi^ed."" 

The  charge  of  the  premiums  of  the  policies  on  the  life 
estate  of  Mr.  John  King  was  struck  out  from  the  draft, 
for  the  purpose,  as  Mr.  Savery  stated,  of  saving  the  mort- 
gage stamp;  but,  according  to  Mr.  Richard  King's  sugges- 
tion, in  order  to  enable  Mr.  John  King  further  to  encum- 
ber his  life  estate;  but,  by  inadvertence,  the  recital  in 
the  deed,  that  such  a  charge  had  been  agreed  to  be  made, 
was  not  altered. 

The  assignment  of  the  policies  thus  altered  was  executed 
by  Mr.  Savery  on  the  1st  of  May,  1835.  It  was  not  per- 
used by  any  solicitor  on  behalf  of  Mr.  Richard  King,  ex- 
cept Mr.  Savery.  No  notice  of  the  assignment  was  given 
to  the  various  insurance  companies  by  whom  the  policies 
had  been  granted. 
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Subsequently  to  the  execution  of  the  mortgage  of  the        1863. 
7th  and  8th  of  April,  1836,  Mr.  Savery  continued  to  re- 
ceive the  rents  of  the  estates,  and  from  time  to  time  fur- 
nished Mr.  John  King  with  the  accounts  of  his  receipts 
and  payments. 

By  an  account  made  up  to  the  26th  of  May,  and  sent  to 
Mr.  John  King,  with  a  bond  which  he  executed  on  the 
2nd  of  June,  1836,  it  appeared  that  there  was  due  to  Mr. 
Savery  the  sum  of  7012.  5& 

In  the  month  of  June,  1835,  Mr.  John  King  was  indebted 
to  his  bankers  on  an  account  which  he  was  unable  to  pay, 
and  he  applied  to  Mr.  Savery  for  the  loan  of  1 0001  on  his 
bond  to  pay  this  debt  Mr.  Savery  wrote  to  Mr.  John 
King  in  answer,  that  he  could  not  make  the  advance. 

To  meet  the  banker's  debt,  Messrs.  John  and  Richard 
King  obtained  from  Mr.  Rainy  and  others  an  advance  of 

10001,  and  executed  a  mortgage,  dated  the  24th  of  Octo- 
ber, 1835,  oif  the  devised  estates  to  them,  for  securing 

10002.  and  interest.  Mr.  Andrews,  one  of  the  mortgagees, 
acted  as  the  solicitor  for  Mr.  Rainy  and  the  other  mortga- 
gees, Mr.  Savery  being  the  solicitor  for  Messrs.  King  in 
this  transaction. 

In  November,  1836,  Mr.  John  King  purchased  a  farm, 
called  Grove  Down  or  Abbott's  Farm,  copyhold,  held  for 
three  lives,  of  the  manor  of  Eaton,  in  Hampshire,  for 
25502.,  and  Mr.  Richard  King  concurred  with  him  in  mort- 
gaging the  Fowelscombe  estate  to  a  Mr.  Herbert  Fortescue, 
for  securing  35002. ;  and  Mr.  Savery  gave  precedence  to 
Mr.  Fortescue's  mortgage.  Abbott's  farm  was  paid  for  out 
of  the  amount^  and  the  residue  was  taken  by  Mr.  John 
King  for  his  own  purposes 

In  1837,  Mr.  John  King  purchased  Allen's  farm,  copy- 
hold, for  three  lives,  of  the  same  manor,  for  16622.  4s.  4c2.; 
and  Mr.  Richard  King,  influenced  by  his  father,  concurred 
with  him  in  further  charging  the  Fowelscombe  estate  with 
the  sum  of  19002.  to  Mr.  Savery.    The  purchase-money  of 
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1853.        the  Allen's  farm  was  paid  out  of  that  sum,  and  Hr.  John 
King  applied  the  surplus  to  his  own  purposea 

Mr.  John  King  subsequently  purchased  Winton  Down 
estate,  which  was  also  copyhold  of  the  same  manor,  for 
4i55l  Mr.  Sayery  advanced,  on  the  joint  and  several  pro- 
missory notes  of  Mr.  John  King  and  Mr.  Richard  Eing^ 
the  sum  of  4s55L,  with  which  that  purchase  was  completed. 

On  the  suggestion  of  Mr.  Savery,  Mr.  Richard  King  was 
admitted  as  tenant  of  the  three  copyhold  estates,  which 
had  been  thus  purchased;  but  Mr.  John  King  kept  the 
deeds  and  received  the  rents  of  the  property,  and  dealt 
with  it  as  his  own. 

These  three  copyhold  properties  were  much  improved 
in  value  by  Mr.  John  King,  so  that,  in  1839,  the  Grove 
Down  or  Abbott's  Farm,  and  the  Winton  Down  estate, 
were  of  the  value  of  nearly  5001  a  year. 

Mr.  Richard  King  was  married  in  Octobei^  1839;  and 
before  his  marriage,  and  through  the  intervention  of  Mr. 
Savery,  a  settlement  was  executed,  dated  the  14th  of 
October,  1839 ;  and  among  other  things  these  two  copyhold 
properties  were  covenanted  by  Mr.  John  King  to  be  sur- 
rendered to  the  use  of  certain  trustees,  of  whom  Mr. 
Savery  was  one,  upon  trust,  subject  to  the  life  interest  of 
Mr.  John  King  therein,  for  Mr.  Richard  King  and  his 
wife,  and  the  issue  of  that  marriage,  with  usual  remain- 
ders over. 

Between  1835  and  1839  Mr.  John  King  borrowed 
other  monies  of  Mr.  Savery,  for  which  he  executed  and 
gave  to  him  various  securities. 

Mr.  John  King  being,  in  1837,  desirous  of  selling  the 
Fowelscombe  estates,  applied  to  Mr.  Savery  to  effect  that 
object  In  August,  1838,  the  proposed  sale  being  still 
contemplated,  Mr.  Savery,  who  was  then  on  a  visit  to 
Mr.  John  King,  liad  communications  with  Mr.  Richard 
King,  and  suggested  that  Mr.  Richard  King  should  re- 
ceive 30002.,  part  of  the  purchase  money  of  the  estates,  for 
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his  own  purposes,  which  would  enable  him  to  marry 
sooner  than  he  otherwise  would  be  able  to  do;  and  treat- 
ing Mr.  Savory's  proposal  as  being  the  best  for  him,  Mr. 
Richard  King  consented  to  concur  in  the  proposed  sale  on 
receiving  3000Z. ;  and  he  urged  that  the  sale  should  be 
effected  as  soon  as  possible,  as  he  was  very  anxious  to 
marry,  and  his  marriage  could  not  take  place  until  that 
sum  should  be  raised. 

An  auction  was  held  for  sale  of  the  property  in  Sep- 
tember, 1838;  but,  although  there  were  several  bon& 
fide  bidders,  it  was  not  then  sold;  the  highest  offer  was 
21,0002.,  and  Mr.  Savery  bought  it  in  at  23,6002. 

Mr.  Savery,  on  the  4th  of  October,  1838,  offered  to  pur- 
chase the  greater  portion  of  the  estate.  A  correspondence 
ensued  between  Mr.  Savery  and  Mr.  John  King  and  Mr. 
Richard  King,  and  the  former  went  to  Modbury  to  bring 
the  treaty  to  a  close.  Mr.  Richard  King  sent  a  letter  by 
Mr.  John  King  to  Mr.  Savery,  urging  Mr.  Savery  to  be- 
come the  purchaser,  and  expressing  his  earnest  wish  that 
he  would  do  so,  and  stating  that  his  own  marriage  de- 
pended on  Mr.  Savory's  purchasing,  adding,  "  I  wish  you, 
therefore,  as  the  only  sincere  friend  I  have  to  whom  I  can 
apply,  to  try  and  bring  matters  to  a  more  decided  point, 
as  I  do  not  see  what  we  are  to  wait  for,  particularly  if  you 
would  be  kind  enough  to  buy  the  place." 

In  November,  1838,  Mr.  John  King  was  staying  with 
Mr.  Savery.  Mr.  Savery  agreed  to  purchase  the  devised 
estates  at  the  price  of  23,7002.,  and  it  was  arranged  that 
the  purchase  should  be  completed  before  Lady-day,  1 839. 

Mr.  Richard  King  on  the  26th  of  November,  1838, 
wrote  in  answer  to  Mr.  Savory's  announcement  that  he 
had  purchased  the  estate,  thus: — "Your  welcome  letter  of 
yesterday  was  most  satisfactory  to  me,  and  I  cannot  allow 
another  day  to  pass  without  sincerely  thanking  you  for  all 
you  have  done  in  my  behalf,  and  can  only  repeat  how  ob- 
liged I  am  you  are  actually  become  the  possessor  of  Fowels- 
combe.*' 
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A  contract,  dated  the  22nd  of  November,  1838,  pre- 
pared by  Mr.  Savery  for  the  sale  of  the  devised  estates, 
was  then  signed  by  Mr.  John  King  and  Mr.  Savery,  and 
was  afterwards  signed  by  Mr.  Richard  King,  in  Hamp- 
shire. 

In  the  month  of  December,  1838,  Mr.  Savery  laid  in- 
slanctions  before  counsel,  and  he  accordingly  settled  a 
draft  of  a  conveyance  of  the  estates.  He  also  advised  that 
Mr.  Richard  King  should  employ  a  separate  solicitor  in 
the  transaction.  Thereupon,  Mr.  Savery  wrote  to  Mr. 
Richard  King  on  the  13th  of  January,  1839,  as  follows: — 
"  On  making  the  purchase  of  Fowelscombe  I  sent  all  the 
papers  before  counsel,  and  desired  him  to  prepare  the 
draft  of  conveyance,  as  being  more  satisfactory  to  myself 
than  preparing  it  at  home.  He' tells  me,  that,  I  being  the 
solicitor  to  the  parties,  he  thinks  the  deed  of  conveyance 
should  be  perused  and  approved  of  by  some  other  solicitor 
on  your  behalf.  If  you  remember,  in  the  case  of  the 
mortgage,  I  was  advised  the  same  course,  and  Mr.  Kelly 
perused  the  deeds  on  your  account;  it  is  merely  as  a 
matter  of  form,  but,  as  it  is  advised  by  counsel,  under  the 
circumstances  of  my  being  a  solicitor  and  a  purchaser,  I 
should  of  course  wish  it,  and  although  I  am  putting  you 
to  a  few  pounds  expense  by  it,  yet,  being  a  matter  advised, 
you  will  not  object  to  it  I  would,  therefore,  suggest 
your  writing  a  line  to  Mr.  Kelly,  or  any  other  solicitor 
you  please,  on  the  subject,  and  when  I  get  the  draft  from 
counsel  I  will  get  it  perused  and  settled  by  Mr.  Fortescue 
on  behalf  of  his  brother,  and  by  Mr.  Andrews  on  behalf 
of  the  other  mortgagees,  and  lay  it  before  any  solicitor 
you  please  for  approval  on  your  behalf.  Before  Lady- 
day  I  will  send  up  my  accounts  of  receipts  and  payments 
for  your  and  your  father's  perusal,  and  the  business  can 
then  be  settled  without  any  fturther  trouble  or  delay." 

Mr.  Richard  King  in  answer  to  the  above  letter  wrote 
as  follows:^ — 
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"  Dear  Saveiy, — ^I  have  consulted  with  my  father  on  iggg, 
the  purport  of  your  letter;  he  says  he  does  not  see  the  ne- 
cessity of  haying  the  deeds  of  the  conveyance  perused  by 
any  other  solicitor,  particularly  as  it  would  be  attended 
with  an  expense  which  I  cannot  well  afford,  unless  it  was  'Stetemait 
positively  necessary ;  but  he  is  perfectly  satisfied  to  let  it 
remain  in  your  own  hands.  I  know  very  little  of  the 
matters,  therefore  can  say  nothing,  but  am  convinced  you 
will  do  what  is  right" 

On  the  22nd  of  January,  1839,  Mr.  Savery  wrote  to  Mr. 
Bichard  King  the  following  letter: — 

"My  dear  Richard, — I  have  received  your  letter,  and 
although  you  and  your  father  are  quite  satisfied,  and  I 
am  sure  you  would  be,  with  the  conveyance  prepared  and 
settled  by  me,  I  having  laid  all  the  circumstances,  with 
the  abstract,  before  counsel^  am  bound  to  do  as  he  di- 
rect&  He  advises,  that  as  I  am  the  solicitor  to  the  par- 
ties and  the  purchaser,  that  some  other  solicitor  on  your 
behalf  should  peruse  and  approve  of  the  deeds  of  convey- 
ance, so  that  thereafter  there  might  be  no  deficiency  on 
this  account,  as  the  Court  of  equity,  as  it  is  right  it  should 
do,  looks  at  transactions  of  purchases  between  solicitor 
and  client  with  a  jealous  and  suspicious  eye.  I  am  quite 
satisfied  so  far  as  I  am  concerned  individually,  but  having 
acted  under  the  direction  of  counsel  hitherto,  I  am  desir- 
ous of  continuing  in  the  same  course.  The  deeds  too  being 
(and  having  been)  prepared  by  counsel,  must  be  also  satis- 
factory to  your  father  and  yourself;  on  this  account,  I 
shall  be  glad  if  you  will  inclose  in  your  next  letter,  and 
as  soon  as  you  can,  as  I  expect  the  draft  of  conveyance 
from  town  almost  every  day,  a  note  to  Mr.  Kelly  or  Mr. 
Baron,  or  any  other  solicitor  you  please,  requesting  him 
to  peruse  and  settle  the  draft  of  conveyance  on  your  be- 
half I  am  sure  Kelly  will  not  charge  more  than  two 
guineas  for  doing  this;  and  there  is  a  ladder  or  ladders  at 
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1863.  Fowelscombe,  a  grindstone,  and,  I  believe,  a  walk  roll- 
er, which  I  will  take  of  your  father  at  a  valuation,  to  pay 
this  expense.  I  hope  to  get  all  ready  within  a  few  days 
of  Lady-day,  when  we  will  arrange  as  to  the  settlement  of 
^^'^^^^'^^  the  business,  which  I  think,  however,  will  be  requisite  to 
be  done  here,  as  I  should  not  be  able  to  get  into  Hants  at 
that  time.  Perhaps,  to  avoid  your  coming  here,  we  may 
meet  at  Ezton,  as  I  expect  to  have  some  business  to  settle 
there  about  Lady-day ;  but  of  this  we  will  arrange  as  soon 
as  you  can.*' 

Mr.  Richard  King  inclosed  in  a  letter  to  Mr.  Savery 
the  following  note,  signed  by  him  and  addressed  to  Mr. 
Kelly: — "I  shall  feel  obliged  if  you  will  peruse  and  settl§^ 
the  deeds  of  conveyance  of  the  Fowelscombe  estate  to  Mr. 
Savery  on  my  behalf." 

The  draft  conveyance  when  received  from  counsel  was 
laid  before  Mr.  Kelly  for  his  perusal,  on  behalf  of  Messrs. 
John  and  Richard  King.  Mr.  Kelly  perused  it  on  their 
behalf  and  returned  it  approved  by  him  to  Mr.  Savery. 

On  the  6th  of  February,  1839,  Mr.  Savery  wrote  a  letter 
to  Mr.  Richard  King,  informing  him  what  would  be  the 
disposition  of  the  purchase-money,  so  that  he  would  re- 
ceive 80002.  out  of  it,  and  shewing  him  what  income  he 
might  expect  on  his  then  intended  marriage,  and  conclud- 
ing on  this  point  thus: — "The  only  difficulty  arising  is 
the  payment  of  the  yearly  insurances;  but  your  father 
promises  to  do  this,  and,  if  he  should  not,  I  should  recom- 
mend your  doing  so,  and,  if  necessary,  to  sell  any  portion 
of  the  policies  to  meet  the  demand  rather  than  lose  the 
whole/' 

On  the  27th  of  March,  1839,  Mr.  Savery  went  to  Dor- 
chester, and  took  with  him  the  conveyance  of  the  estate, 
which  had  been  previously  engrossed  for  execution.  At 
Dorchester  Mr.  Savery  met  Messrs.  John  and  Richard 
King,  who  executed  the  conveyance,  and  Mr.  Savery 
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tliereupon  paid  into  the  hands  of  Mr.  Richard  King  a  \ssx 
banker's  bill  for  3000L,  which  Mr.  Saveij  had  specially 
indorsed  payable  to  the  order  of  Mr.  Richard  King;  so 
that  the  same  was  receivable  and  n^otiable  only  by  or  on 
the  order  or  indorsement  of  Mr.  Richard  King.  In  fact, 
however,  out  of  this  30002L  thus  paid  to  Mr.  Richard  King, 
a  sam  of  SoOL  was  invested  in  the  purchase  of  a  cottage 
in  Hampshire,  which  was  conveyed  to  him;  and  1000^ 
was  sunk  in  the  purchase  of  an  annuity  on  the  life  and 
for  the  benefit  of  Mr.  John  King;  and  the  balance,  165(ML, 
was  taken  by  Mr.  John  King,  to  be  paid  by  him  to  Mr. 
Richard  King  as  he  should  require  it 

Assuming  the  fair  price  for  the  fee  to  be  23,7002.,  which 
was  not  questioned,  it  appeared  on  the  evidence  of  one 
surveyor  examined  for  Mr.  Richard  King,  that  a  sum  ex* 
ceeding  88872.  was  the  proper  price  of  the  remainder  of 
Mr.  Richard  King,  if  it  were  free  from  incumbrances, 
and  33752.  if  it  were  subject  to  a  mortgage  of  90002. 
Another  surveyor  valued  Mr.  Richard  King's  remainder 
still  higher. 

At  the  meeting  at  Dorchester  Mr.  Savery  paid  to  Mr. 
John  King  the  sum  of  7272. 5s.  6(2.,  the  balance  of  the  pur- 
chase-money with  interest,  after  deducting  15,6462.  7&  9id, 
which,  according  to  his  statement,  was  due  to  himself  from 
Mr.  John  King,  and  the  mortgages  of  10002.  to  Mr.  Rainey 
and  others,  and  35002.  to  Mr.  Fortescue,  and  the  30002. 
paid  to  Mr.  Richard  King. 

All  the  policies  of  assurance,  save  one  for  12002.,  which 
had  been  sold  by  Mr.  Richard  King  for  2752.  in  the  year  1 845, 
were  kept  up  by  or  for  the  benefit  of  Mr.  Richard  King. 

Subsequently  to  his  purchase  Mr.  John  King  visited 
Mr.  Savery  at  Fowelscombe;  and  it  was  admitted,  that 
Mr.  Savery,  with  the  knowledge  of  Messrs.  John  and 
Richard  King,  laid  out  considerable  sums  of  money  upon 
the  estate  in  substantial  repairs  and  lasting  improvements. 

VOL.  I.  u  a  G. 
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1863.  Until  the  filing  of  the  bill  no  dissatisfaction  was  ever 

expressed  or  intimated  by  Messrs.  John  and  Richard  King 
to  Mr.  Savery  respecting  the  mortgage  for  10,0001,  the 
purchase,  or  the  application  of  the  purchase-money,  or 
Statement  otherwise.  Part  of  the  copyhold  property  purchased  in 
Hampshire,  and  surrendered  to  the  use  of  Mr.  Richard 
King,  was  occupied  by  him  personally. 

The  bill  in  the  first  cause  was  filed  on  the  1st  of  March, 
1847.  The  plaintiff  alleged  by  his  bill,  that  all  the  trans- 
actions, the  mortgage  for  10,0002.,  and  the  subsequent 
mortgages,  and  the  joining  in  the  promissory  note^  and 
ultimately  the  sale  to  Mr.  Savery,  had  been  improperly 
procured  by  the  influence  of  his  father  the  defendant,  on 
the  suggestion  and  at  the  instigation  of  Mr.  Savery,  who 
was  the  solicitor  of  both  the  father  and  son.  The  bill 
prayed,  that  it  might  be  declared  that  the  mortgage  of  the 
8th  of  April,  1835,  and  that  the  conveyance  of  March, 
1839,  were  void  as  against  Mr.  Richard  King;  and  that 
Mr.  Savery  might  be  decreed  to  reconvey,  and  procure  all 
necessary  parties  to  reconvey  to  Mr.  Richard  King  the 
reversion  of  the  estates,  subject  to  the  life  estate  of  Mr. 
John  King  therein,  freed  and  discharged  from  the  mort- 
gage of  the  8th  of  April,  1835,  and  all  mortgages  thereon. 
Mr.  Richard  King  offering  to  pay  to  Mr.  Savery  the  30002., 
with  interest  thereon,  and  to  deal  with  the  several  remain- 
ing policies  of  assurance  assigned  by  the  indenture  of  the 
8th  of  April,  1835,  in  such  manner  as  the  Court  should 
direct;  or,  in  case  the  Court  should  be  of  opinion  that  the 
mortgage  transaction  ought  not  to  be  set  aside,  then  that 
Mr.  Savery  might  be  decreed  to  reconvey,  and  procure  all 
persons  claiming  under  him  to  reconvey  to  Mr.  Richard 
King  the  reversion  in  the  estates  and  hereditaments  sub- 
ject to  the  mortgage,  Mr.  Richard  King  being  willing,  and 
offering  in  such  case,  to  repay  to  Mr.  Savery  the  sum  of 
30002.,  with  interest  thereon. 
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In  his  answer  to  the  plaintiff's  bill,  Mr.  Savery  alleged, 
that  he  had  been  induced  by  the  plaintiff's  importunities 
to  purchase  the  estate  at  an  exorbitant  price,  and  he 
offered  to  sell  the  estate  to  the  plaintiff  or  to  Mr.  John 
King,  with  the  consent  of  the  other  of  them,  for  10002. 
less  than  the  23,700L  he  had  given  for  it,  on  being  allowed 
for  his  improvements  of  the  estate. 

It  appeared,  that,  on  the  2nd  of  March,  1847,  Mr.  John 
King  filed  his  bill  in  the  Court  of  Chancery,  praying,  that 
it  might  be  declared  that  the  several  accounts  between 
himself  and  Mr.  Savery,  which  had  b^en  settled  and  sigUied 
by  him,  Mr.  John  King,  were  not  binding,  and  that  an 
account  might  be  taken  -of  all  sums  received  and  paid  by 
Mr.  Savery,  to,  from,  and  on  account  of  Mr.  John  King, 
and  that  the  bills  of  costs  of  Mr.  Savery  against  Mr.  John 
King  might  be  taxed,  or  that  otherwise  it  might  be  ascer^ 
tained  what  amount  from  time  to  time  became  due  from 
Mr.  John  King  to  Mr.  Savery  in  respect  of  such  bills  of 
costs;  and  that,  in  taking  the  accounts,  Mr.  Savery  might 
be  debited  with  20,7002.,  the  purchase-money  of  Mr.  John 
King's  interest  in  the  devised  estates ;  and  that  what  should 
appear  due  to  Mr.  John  King  from  Mr.  Savery  on  taking 
the  accounts,  might  be  paid  by  him  to  Mr.  John  King. 

Mr.  Savery  filed  a  cross  bill  for  discovery  against  the 
plaintiff,  being  the  second  cause  above  named. 

The  causes  were  heard  before  the  late  Vice-Chancellor, 
Sir  James  Parker,  on  the  12th  and  18th  of  December, 
1851,  and  the  13th  and  14th  of  January,  1852,  but  no  judg- 
ment was  delivered  by  that  learned  Judge,  who  died  in 
the  month  of  August,  1852. 

The  causes  were  now  reheard  by  his  Honour  (Sir  John 
Stuart)  on  the  24th,  25th,  and  26th  of  January,  1853. 


1863. 
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Mr.  Bcuson  and  Mr.  J.  V,  Prior  for  the  plaintiff,  after 
stating  the  case,  submitted  that  the  plaintiff  was  entitled 
to  all  the  relief  asked  by  his  bUl. 
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1863.  As  to  the  mortgage  of  April,  1835,  the  whole  originated 

with  Mr.  Savery;  it  was  his  scheme,  planned  hj  him,  and 
begun  to  be  prepared  by  him  before  he  had  received  even  the 
form  of  instructions  for  it  from  the  plaintiff  Mr.  Richard 
King.  This,  the  date  of  the  instructions  to  counsel  to  pre- 
pare the  draft  mortgage  shews.  The  act  done  was  procured 
by  the  undue  influence  of  the  father;  and,  even  if  Mr.  Save- 
ry  were  a  mere  ordinary  stranger,  he  could  not,  having  no- 
tice of  the  circumstances,  be  allowed  to  avail  himself  of  the 
improper  advantage  which  the  father  took  of  his  son's  po- 
sition, who  remained  resident  with  him  when  he  came  of 
age,  to  induce  him  to  charge  his  inheritance  for  the  father's 
debts,  and  that  without  benefit.  Much  less  can  the  soli- 
citor of  both  the  father  and  son,  who  suggests,  and,  as  so- 
licitor, charges  for  the  deeds  and  transactions,  be  allowed 
to  benefit  by  the  deeds  thus  executed.  The  conveyancer 
who  prepared  the  deeds  expressly  cautioned  Mr.  Savery 
both  as  to  his  duty  and  his  danger  in  this  transaction.  He 
warned  Mr.  Savery,  that,  as  to  the  mortgage  to  himself,  it 
was  necessary  to  throw  around  the  plaintiff  the  protection 
of  independent  legal  advice,  because  it  was  apparently  dis- 
advantageous to  the  plaintiff.  He  withholds  that  opinion 
from  the  plaintiff,  and,  instead  of  protecting  him  as  to 
that  deed,  submits  the  disentailing  deed  alone,  which  was 
manifestly  for  the  plaintiff's  benefit,  to  Mr.  Andrews,  as 
solicitor  for  the  plaintiff;  and  when  Mr.  Andrews  had  given 
the  only  advice  which  on  that  deed  could  be  given,  in  its 
favour,  Mr.  Savery  allows  the  plaintiff  to  execute  the  dis- 
advantageous deed,  which  no  one  had  approved  of,  at.  the 
same  time  with  the  deed  which  had  been  approved  of,  un- 
der circumstances  which  manifestly  must  have  induced 
the  plaintiff  to  believe  that  the  whole  of  what  he  was  ex- 
ecuting had  been  duly  approved  of  on  his  behalf.  If  these 
facts  bear  this  construction,  the  case  goes  further  than 
mere  inadvertence.  But  class  it  under  any  view  the  trans- 
action cannot  stand. 
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The  position  established  hy  the  mortgage  between  Mr.  le^a 
Savery  and  the  plaintiff  being  unsustainable  has  tainted 
all  the  subsequent  transactions  between  them,  and  affected 
them  with  the  iniirmity  of  the  first :  even  if  each  subse- 
quent transaction  was  in  itself  valid,  whether  the  mort-  ^^^vumenL 
gage  to  Rainey  and  others  for  1000^,  and  that  to  Mr.  For- 
tescue  for  S5001.  were  in  themselves  valid,  when  Mr.  Savery 
afterwards  paid  them  off,  the  infirmity  arising  from  the 
original  niortgage  transaction  for  10,0002.  and  from  Mr. 
Savory's  character  as  the  plaintiff's  solicitor  attached  even 
to  these,  and  the  plaintiff  is  entitled  to  have  these  two 
mortgages  as  between  him  and  Mr.  Savery,  who  paid  them 
off,  treated  as  void.  The  subsequent  mortgage  to  Mr. 
Savery  for  1900/.  is  tainted  with  the  same  infirmity 
which  attached  to  the  10,0002.,  and  the  debt  of  455^  in- 
curred by  the  plaintiff's  concurring  in  the  promissory  note 
is  also  tainted. 

This  brings  us  to  the  sale  in  1839,  that  sale  cannot  be 
sustained  in  this  Court  It  was  a  transaction  affected  by 
the  original  mortgage  of  1835,  by  which  the  plaintiff  was 
placed  in  a  position  with  reference  to  the  propriety  of  a 
sale,  in  which  he  had  not  previously  been  placed,  and  in 
which  he  would  not  but  for  that  mortgage  and  the  subse- 
quent mortgages  be  placed.  Besides,  although  Mr.  Kelly, 
a  solicitor,  perused  the  draft  conveyance  on  the  plaintiff's 
part,  it  was  after  the  contract  for  sale  had  been  signed, 
which  was  signed  by  the  plaintiff  without  the  intervention 
of  any  solicitor;  and  Mr.  Kelly's  interference  was  confined 
to  seeing  that  the  form  of  the  instrument  was  correct,  and 
did  not  extend  to  protect  the  plaintiff  in  his  dealing  with 
Mr.  Savery;  it  was  as  Mr.  Savery  called  it  a  form,  it  was 
a  form  and  nothing  mora 

But,  if  the  mortgages  and  the  sale  are  to  be  set  aside, 
they  must  be  set  aside  in  the  way  the  plaintiff  asks.  The 
mortgages,  being  by  way  of  suretyship  without  considera- 
tion received,  must  be  set  aside  without  consideration 
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1863.  moving  from  the  plaintiff;  and  the  sale  being  set  aside 
must  be  set  aside  as  to  the  plaintiff's  remainder  in  the  es- 
tates on  repayment  of  the  30002.,  the  amount  which,  un- 
der Mr.  Savory's  advice,  he  accepted  for  it  from  Mr.  Savery. 
Afffumeni.  r^^  position  taken  by  Mr.  Savery  and  Mr.  King,  the  father, 
entitles  the  plaintiff  thus  as  against  Mr.  Savery  to  set 
aside  the  sale,  leaving  Mr.  Savery  and  the  father  to  ad- 
just their  accounts  and  arrange  the  questions  arising  out 
of  all  these  transactions  as  between  themselves  in  the  suit 
*  oiJohn  King  v.  Savery ^  or  in  any  other  manner,  as  they 
best  can. 

Mr.  Malins  and  Mr.  Nichols  for  the  defendant,  Mr.  John 
King,  submitted  to  such  decree  as  the  Court  should  think 
just 

'  Mr.  Bussell,  Mr.  WiUcock,  and  Mr.  F.  T.  White  for  the 
defendant,  Mr.  Savery. — This  bill  charges  fraud  in  the 
father  on  the  son  at  the  instigation  of  Mr.  Savery.  No- 
thing of  this  kind  is  in  proof  in  the  case.  Now,  where  trans- 
actions are  impeached  on  the  ground  of  fr»ud,  and  the 
charge  fails,  the  plaintiff  must  stand  by  the  case  he  makes 
by  his  bill ;  and  if  that  case  fails,  he  cannot  have  the  relief 
he  improperly  asks. 

The  facts  as  they  are  proved  shew  no  case  of  fraud  or  du- 
ress, or  improper  influence,  as  against  Mr.  Savery,  the  mort- 
gagee of  1835 ;  as  between  Mr.  Savery,  and  the  father  and 
his  son,  the  transaction  was  no  gain  to  Mr.  Savery.  The  es- 
tate and  the  policies  of  insurance  were  an  ample  security 
to  Mr.  Savery,  and  any  alteration  in  the  security  was  a 
matter  of  convenience  or  gain  to  the  father  and  son  alone. 
That  being  so,  the  case  as  between  the  plaintiff  and  Mr. 
Savery  is  merely  one  of  account,  and  it  must  be  so  treated 
in  this  Court    In  Bowen  v.  Evans  (a),  the  Lord  Chancellor 

(a)  IJ.  &  L.  178,  266,  262. 
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(now  Lord  8t  Leonards)  in  the  case  of  a  sale  impeached  1853. 
for  fraud,  thinking  the  sale  irregular  but  bona  fide,  after 
referring  to  a  number  of  authorities,  declined  to  charge 
the  purchaser  with  the  monies  proved  to  have  been  im- 
properly disposed  of  in  aid  of  the  tenant  for  life  against 
the  remainderman;  he  directed  an  account  as  between  the 
parties,  but  confirmed  the  sale.  So,  in  this  case,  the  sale 
should  be  confirmed,  and  the  account  as  between  the  fa- 
ther and  son,  if  a  case  for  it  has  been  made,  should,  as  be- 
tween them,  be  taken. 

The  father  being  the  protector  of  the  settlement^  he, 
under  the  Fines  and  Becoveries  Act,  8  &  4  Will.  4,  c.  74, 
ss.  36,  37,  had  absolute  authority  to  exercise  his  power 
of  consenting  or  withholding  his  consent  to  barring  the 
entaiL  Such  power  was  beyond  the  reach  of  Courts  of 
equity,  and  it  was  competent  for  the  father  to  sell  his 
consent  to  his  son  on  such  terms  as  he  chose.  By  the 
terms  of  the  Act,  the  transaction  is  taken  entirely  out  of 
the  control  of  this  Court. 

The  transaction  between  the  father  and  the  son  was 
mainly  the  alteration  of  a  limitation  under  a  settlement 
It  was  a  family  arrangement  which  this  Court  will  not 
interfere  with  as  such:  Tendril  v.  8miih(a).  The  plain- 
tiff seeks  to  put  his  case  as  one  of  a  reversionary  bargain, 
of  which  the  Courts  do  not  approve;  but  any  such  view 
of  the  transaction  of  1835  is  entirely  displaced  by  what 
Lord  Mdon  has  said  in  TweddeU  v.  TmddeU(b).  His 
Lordship  there  said — "  The  Court  will  not  view  transac- 
tions between  father  and  son  in  the  light  of  reversionary 
bargains,  but  will  regard  them  as  family  arrangements, 
with  a  reasonable  degree  of  jealousy,  and  will  not  look 
into  all  the  motives  and  feelings  which  might  actuate  the 
parties  in  entering  into  such  arrangements.  There  may 
be  considerations  in  such  cases  which  the  Court  could 
not  possibly  reach.    It  might  be  conducive,  for  instance, 

(a)  2  Atk.  86.  (ft)  T.  &  R.  1, 13. 
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1863.  to  the  best  interests  of  the  parties,  that  the  father  should 
be  enabled  to  educate  all  his  children  in  a  liberal  way." 

'^  To  educate  the  children  of  the  father  in  a  liberal  waj" 
is  a  mere  illustration  of  the  numerous  grounds  on  which 

rgument  (jp^nsactions  of  this  kind  might  be  upheld.  One  of  these 
grounds  on  which  to  uphold  such  a  transaction  would  b^ 
to  arrange  to  secure  the  father's  debt  in  a  way  to  enable 
the  family  to  keep  together;  that  was  done  in  this  case, 
and  the  father  and  son  obtained  the  entire  control  of  the 
policies,  so  that  they  could  either  keep  them  on  foot,  or 
let  them  drop  as  their  family  wants  might  render  most  for 
the  advantage  of  the  family.  Mr.  Sayery,  at  all  events, 
was  safe;  both  father  and  son  were  beyond  the  reach  of 
the  influence  of  Mr.  Savery.  The  deeds  themselves  pro- 
perly provided,  as  between  father  and  son,  that  the  debt 
of  10,0002.  should  be  the  debt  of  the  father;  and  there 
were  policies  to  nearly  the  amount  of  8000^,  some  with 
bonuses,  and  probably  ultimately  securing  10,000iL  on  the 
father's  death,  which  were  transferred  to  the  son  for  his  in- 
demnity, whilst  the  father  covenanted  to  pay  the  premiums. 
Considering  the  "  motives  and  feelings  which  might  ac- 
tuate "  the  father  and  son  in  this  transaction,  there  is  not 
enough  of  loss,  or  risk  of  loss  to  the  son,  to  induce  the 
Court,  if  it  had  the  power,  to  set  aside  this  transaction. 

The  facts  justify  Mr.  Savery  in  insisting  that  this  case 
of  the  mortgage  to  him  is  not  to  be  taken  as  a  transaction 
for  his  benefit  The  mortgage  cannot  be  isolated  from 
the  barring  of  the  entail  and  the  transfer  of  the  policies 
to  the  plaintiff.  The  whole  transaction  was  a  bargain 
between  the  father  and  the  son,  in  which  the  father,  as 
he  had  a  perfect  right  to  do,  sold  the  benefit  which  his 
son  obtained  at.  a  price,  that  price  being,  that  the  son 
should  accept  a  security  of  policies  for  an  amount  almost 
equal  to  the  sum  to  be  charged  on  the  land,  in  considera- 
tion of  which  he  was  to  charge  the  land  with  an  amount 
to  Mr.  Savery,  from  which,  on  his  father's  death,  the  fall- 
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ing  in  of  the  policies  would  discharge  it  Now,  as  be-  1863. 
tween  the  father  and  son,  that  was  not  an  iinreasonable 
bargain,  since,  instead  of  a  possibility  of  enjoying  the  es- 
tate as  tenant  in  tail  male,  in  case  he  survived  his  father, 
of  landed  property  worth  23,0002w,  he  got  the  absolute  -^^'V*'"**' 
remainder  in  fee  of  that  estate.  The  difference  in  value 
between  what  he  previously  had  and  what  he  got  by  the 
transaction  was  much  greater  than  the  difference  between 
the  mortgage  for  10,0002.  and  the  value  of  the  policies 
The  present  money  gain  was  therefore  in  favour  of  the 
son.  The  right  of  the  father  to  sell  to  his  son  his  con- 
sent as  protector  to  bar  the  entail,  under  3  &  4  Will.  4, 
a  74,  ss.  36  and  37,  is  not  questioned  by  the  plaintiff,  but 
it  is  said  to  be  an  unreasonable  bargain;  but  the  consider- 
ation just  suggested  shews  that  it  was  not  unreasonable; 
and  that,  having  regard  to  this  as  a  family  arrangement, 
it  was  on  the  whole  a  fair  and  reasonable  one,  or,  at  least, 
not  such  an  one  as  the  Court  will  set  aside. 

But,  again,  all  the  subsequent  transactions  which  have 
taken  place  between  the  parties,  rested  on  this  transaction, 
and  each  of  them  was  entered  on  with  a  recognition  of  its 
validity;  this  disentitles  the  plaintiff  from  sustaining  the 
present  suit,  even  if  mere  lenjgth  of  time  in  such  a  matter, 
now  nearly  six  years,  is  not  alone  sufScient  to  make  this 
suit  unsustainable.  In  reliance  on  the  validity  of  the 
mortgage,  Mr.  Savery  continued  to  receive  the  rents  as 
agent  for  the  father,  and  paid  them  to  the  father,  less  the 
mere  amounts  due  for  interest;  so  that  the  establishment, 
in  the  benefit  of  which  the  plaintiff  participated  equally 
with  his  father,  was  kept  up;  and,  if  he  had  not  had  the 
security  now  impeached,  Mr.  Savery  would  have  retained 
the  rents  in  discharge  of  his  mortgage. 

Of  the  three  subsequent  mortgages  of  the  property — 
one,  that  to  Rainey  and  others,  was  to  pay  a  debt  of  the 
father,  incurred  in  keeping  up  an  establishment  of  which 
the  plaintiff,  then  of  age,  had  the  benefit;  the  two  other 
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1853.  ^      mortgages  were  for  monies  which  were  immediately  in- 
vested in  the  purchase  of  copyhold  properties  in  Hamp- 
shire, which  were  purchased  in  the  pla^tiff's  name,  and 
. ^      which  were  ultimately  settled  on  him  and  his  wife  and 

Argument       ^  ^ 

issue,  upon  his  marriage;  and  the  fourth  transaction  was 
a  loan  by  Mr.  Savery,  on  the  promissory  note  of  the 
plaintiff  and  his  father,  of  a  sum  of  money,  with  which 
the  cottage  in  which  the  plaintiff  dwelt  was  advanta- 
geously purchased.  All  these  transactions,  which  were  for 
the  sole  benefit  of  the  plaintiff,  proceeded  in  reliance  on 
the  validity  of  the  first  mortgage,  and  confirm  it»  even  if 
it  had  been  at  the  time  questionable.  Yet,  such  a  view  is 
taken  by  the  plaintiff  of  his  rights,  that  he  asks,  by  his 
bill,  that  Mr.  Savery  should  be  decreed  to  reconvey  the 
reversion  of  the  plaintiff  to  him  fireed  from  all  these  four 
charges,  as  well  as  from  the  whole  of  the  mortgage  for 
10,000t 

But  it  is  a  rule  of  equity,  that  a  plaintiff,  seeking  to  set 
aside  a  transaction  such  as  this  mortgage  for  10,000L,  shall 
do  equity,  and  shall  restore  to  the  defendant  what  he  ob- 
tained by  the  transaction  impeached.  The  plaintiff  is 
not)  however,  in  a  situation  to  do  so,  owing  to  his  own  act. 
He  has  sold  one  of  the  policies,  which  were  assigned  to 
him  as  part  of  the  transaction  by  which  he  concurred  in 
the  mortgage  for  10,0002.;  and,  as  he  cannot  restore  that 
policy  to  Mr.  Savery,  he  cannot^  according  to  the  doctrines 
of  this  Court,  have  the  relief  he  asks. 

The  question,  whether  the  mortgage  for  10,0002.  should 
be  upheld,  thou^  of  some  consequence,  would  not  have 
been  very  important  between  the  parties  in  its  restdt  up 
to  the  time  of  the  sale.  If  Mr.  Savery  had  the  policies 
and  the  security  of  the  life  estate  of  the  father,  he  could 
have  kept  down  the  interest  on  his  mortgage,  and  have 
paid  the  premiums  on  the  policies,  and  have  ultimately 
recovered  from  his  securities  at  least  nearly  all  his  ad- 
vance; and,  as  to  the  four  subsequent  loans,  the  plaintiff 
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received  for  them  property  now  worth  8000^,  and  which        1863. 
is  let  at  a  rental  exceeding  7002.  a  year. 

The  substantial  question  is  in  reference  to  the  sale  of 
1839.  Mr.  Savery  was  the  purchaser  at  an  entire  price  of 
23,700t  Now  it  is  assumed  by  the  plwntiff,  that  that  ^'3^"**^ 
was  the  full  value;  therefore,  as  between  Mr.  Savery  and 
the  estate,  there  is  no  ground  of  complaint  Mr.  Savery,  on 
the  other  hand,  complains  that  he  has  given  too  much  for 
the  estate,  and  that  he  was  induced  to  do  so  in  part  by 
the  entreaties  of  the  plaintiff.  The  bona  fides  of  this  com- 
plaint by  Mr.  Savery  is  shewn  by  his  answer,  in  which  he 
offers  to  restore  the  estate  to  either^the  father  or  the  son, 
with  the  consent  of  the  other,  at  a  price  less  by  10002.  than 
he  has  given,  on  being  paid  such  money  as  he  has  expended 
in  improvements  and  repairs  of  the  property.  The  plaintiff 
seeks  to  treat  this  purchase,  contrary  to  the  contract,  and 
against  everything  that  appears  in  the  negotiation,  as  a 
purchase  by  Mr.  Savery  of  the  father's  life  interest  at 
20,7001,  and  of  his,  the  plaintiff's,  reversion  at  the  price 
of  30002.  It  is  submitted,  that  the  plaintiff  cannot  make 
such  a  distinction.  It  is  not  competent  for  this  Court 
thus  arbitrarily  to  split  up  an  entire  transaction  into  two. 
But,  even  if  this  be  taken  as  a  sale  by  a  remainderman 
of  his  estate  in  remainder,  and  if  this  throws  upon  Mr. 
Savery  the  necessity  of  proving  the  adequacy  of  the  price 
paid  to  the  plaintiff,  still  that  adequacy  is  thus  made  out: 
the  plaintiff's  own  witness  states  the  value  to  have  been 
at  the  time  of  sale  88872.;  another  witness  for  the  plain- 
tiff states  it  somewhat  higher.  Now,  assume  the  value  to 
have  been  90002.,  the  plaintiff  still  had  more  than  he  was 
entitled  to.  He  had  the  30002.,  and  the  property  in 
Hampshire  arising  from  the  previous  mortgages,  which 
has  been  valued  at  80002.,  but  which  is  worth  at  least 
70002.,  so  that  he  had  together  10,0002.,  a  sum  exceeding 
by  ]  0002.  the  mean  value,  according  to  the  estimates  of  his 
own  witnesses,  of  his  reversion;  and,  besides  that^  he  has 
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1853.       all  the  policies  on  his  father's  life  except  the  one  sold,  of 
which  he  received  the  purchase-money,  and  which,  if  now 
sold,  would  realise  a  large  sum;  but  which,  if  kept  on 
foot  until  his  father's  death,  will,  in  addition  to  a  present 
income  during  his  father's  life,  leave  him  in  a  situation 
nearly,  if  not  quite,  as  good  as  if  the  property  had  been 
never  mortgaged  or  sold.    It  is  manifest,  that  the  plaintiff 
and  the  defendant  his  father  are  acting  in  concert,  and  are 
endeavouring  to  fix  Mr.  Savery  as  the  purchaser  of  the 
father's  life  estate  at  a  price  at  which  no  mere  life  estate 
would  as  such  be  purchased.    The  Court  will  not  favour 
such  an  attempt    The  plaintiff,  if  he  has  any  equity,  has 
an  equity  only  to  be  restored  to  the  position  in  which  he 
was  prior  to  the  disentailing  deed  of  1835.     But,  if  he  has 
this  equity,  it  is  but  reasonable  that  it  should  be  upon 
this  condition,  that  Mr.  Savery  should  be  placed  in  the 
position  of  the  father  with  reference  to  the  settlement  as 
the  protector  of  it,    and  so  that  no  disentailing  deed 
should  ever  be  executed  of  the  property  without  the  con- 
sent of  Mr.  Savery,  and  that  in  all  respects  Mr.  Savery 
should  be  restored  to  the  position  he  would  be  in  if  no 
disentailing  deed  had  been  executed,  and  as  if  no  subse- 
quent loans  had  been  made  by  him,  and  no  sale  had  been 
perfected. 

Mr.  Bacon  in  reply. — It  is  said  for  the  defendant  that 
the  protector  of  a  settlement  is  so  independent  under  the 
authority  of  the  Fines  and  Recoveries  Act,  as  that  he  can 
sell  his  consent  to  bar  the  entail;  and  it  is  suggested  that 
the  Court  will  uphold  such  a  transaction  as  the  mortgage 
of  1835,  as  the  price  of  the  consent  of  the  father  to  the 
disentailing  deed  by  the  plaintiff.  It  is  true,  that  Mr. 
Hayes  and  Lord  St  Leonards,  following  him,  have  sug- 
gested that  the  protector  of  a  settlement  can  sell  his  con- 
sent; however  much  respect  the  opinion  of  these  writers 
may  be  entitled  to,  a  Court  of  equity  must  form  its  own 
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judgment  independent  of  any  such  opinion  whenever  a  1353. 
case  requiring  its  decision  may  arise.  It  is  enough  to  saj 
that  such  an  opinion  is  contrary  to  the  doctrine  of  these 
Courts;  but  the  question  does  not  arise  here,  the  plaintiff 
seeks  on  much  plainer  grounds  of  equity  to  set  aside  the  •^*y«»«^ 
mortgage  of  1835.  Assume  that,  as  between  a  protector 
of  a  settlement  and  a  tenant  in  tail  dealing  at  arm's 
length,  a  sale  of  such  consent  would  be  upheld,  the 
plaintiff's  ground  is,  that,  having  just  attained  his  age,  he, 
under  parental  influence,  at  the  instigation  of  Mr.  Savery, 
who  was  his  solicitor  as  well  as  the  father's,  charged  with- 
out value  or  consideration  his  estate  in  remainder  with 
the  debt  due  from  the  father  to  the  solicitor.  Mr.  Savery 
was  the  solicitor  in  that  transaction,  and  he  continued  to 
be  the  solicitor  of  the  plaintiff  and  his  father  until  long 
after  the  sale  in  1839;  and  it  is  for  Mr.  Savery  to  shew  if 
there  were  any  interval  during  which  he  was  not  such 
-solicitor;  there  is,  therefore,  no  period  during  which  ac- 
quiescence can  be  relied  on  as  a  subsequent  confirmation 
of  the  impeached  transactions. 

[His  HoNouB  remarked  that  the  principle  on  which  this 
Court  granted  relief  to  a  plaintiff  seeking  to  set  aside  a 
transaction  like  the  present  was,  that  the  plaintiff  must 
restore  the  parties  to  the  same  condition  as  they  stood  in 
before  the  impeached  transaction;  and  that  in  this  case 
that  could  not  be  done  because  the  plaintiff  had  surren- 
dered one  of  the  policies:  thus,  in  King  v.  Handet  (a),  the 
Lord  Chancellor,  and  the  House  of  Lords  Q>),  confirming 
his  Lordship's  decision,  refused  relief,  because  the  plaintiff 
had  allowed  the  jewels,  which  were  the  consideration  given 
for  the  securities  impeached  in  that  case,  to  be  so  dealt 
with  as  that  they  could  not  be  restored.  His  Honour  said, 
he  was  satisfied  on  the  other  points  of  the  case;  but  he 

(a)  4  Sim.  223;  8.  C,  2  My.  &  K.  45a     (6)  9  Bligh.,  N.  S., 675. 
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1853.        wished  to  hear  the  plaintiff's  counsel  on  that  objection 
Koro        ^^^y*  ^^^  ^  should  like  to  be  referred  to  any  authority 
^   «•  on  the  subject.] 

Jrffumetu.  Mr.  Bocon. — ^That  difficulty  is  not  insurmountable ;  it  is 
true,  one  of  the  policies  has  been  sold,  and  one  only,  and 
as  to  that  the  plaintiff  is  ready  to  do  anything  that  the 
Court  will  direct,  by  effecting  a  new  policy,  so  as  nearly  as 
possible  to  place  Mr.  Savery  in  the  same  position  as  if  he 
had  the  policy  which  has  been  surrendered.  There  ap- 
pears to  be  no  authority  which  precisely  authorises  the 
Court  to  take  such  a  course;  but  u^on  principle  the  Court 
will  not  be  prevented  from  doing  justice  by  an  act  of  the 
plaintiff  which  has  been  partly  occasioned  by  the  conduct 
of  the  defendant  himself;  and  in  this  case  the  question 
cannot  arise,  for  in  one  of  the  defendant's  letters  to  the 
plaintiff,  one  dated  the  6th  of  February,  1839,  Mr.  Savery 
thus  writes  to  the  plaintiff: — "  The  only  difficulty  arising  is 
the  yearly  insurance;  but  your  father  promises  to  do  this, 
and  if  he  should  not  I  should  reccommend  your  doing  so^ 
and,  if  necessary,  to  sell  any  portion  of  the  policies  to 
meet  the  demand,  rather  than  to  lose  the  whole.''  In 
transactions  of  this  kind,  which  occur  prior  to  what  may  be 
called  a  complete  emancipation  of  the  child,  the  presump- 
tion is,  that  an  undue  influence  has  been  exercised ;  and 
the  transaction  is  set  aside  unless  that  presumption  is 
effectually  rebutted  by  the  evidence  on  behalf  of  the 
party  seeking  to  sustain  it:  Archer  v.  Hudson  (a).  It 
is  said,  that  the  transactions  were  in  themselves  fair;  that 
the  plaintiff  altogether  disputes.  With  regard  to  the 
valuations  of  reversionary  interests,  the  experience  of  the 
Court  itself,  in  innumerable  instances,  must  satisfy  it  that 
such  valuations  cannot  be  adopted  with  any  safety  as 
the  foundation  of  any  judicial  estimate  of  the  validity  of 
a  transaction.     The  broad  principle  laid  down  in  Archer 

(a)  7  Beav.  661. 
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V.  Hudson  (a)  entitles  the  plaintiff  to  the  relief  he  seeks, 
disembarrassed  of  any  question  as  between  his  father  and 
Mr.  Savery. 

The  Vicb-Chaucbllor: — 

There  are  in  this  suit  two  transactions  impeached,  and 
they  are  impeached  upon  principles  very  well  understood 
in  this  Court  The  one  is  a  mortgage  charged  upon  the 
plaintiff's  interest  in  the  Fowelscombe  estate,  which  was 
made  by  him  to  the  defendant  Savery,  in  the  month  of 
April,  1835 ;  and  the  other  is  a  sale  made  of  the  plaintiff's 
interest  in  that  estate  to  the  defendant  Saveiy,  in  the  year 
1839.  Mr.  Savery  was  the  solicitor  and  the  professional 
adviser  of  the  plaintiff  and  of  his  fScither.  Not  only  did 
Mr.  Savery  stan^  in  the  situation  of  confidential  adviser 
and  solicitor  of  the  plaintiff,  but  he  acted  in  that  relation 
in  the  matter  of  the  mortgage  to  himself,  in  April,  1835, 
at  a  time  when  the  plaintiff  had  just  come  of  age,  and 
when  it  was  of  the  greatest  importance,  that,  in  a  trans- 
action even  with  a  stranger,  his  interests  should  be  jea- 
lously protected. 

The  only  parties  to  the  mortgage  were  the  father  and 
the  son;  the  father  being  tenant  for  life  in  possession  of 
the  Fowelscombe  estate,  subject  to  incumbrances,  tind  the 
son,  tenant  in  tail  in  remainder,  expectant  immediately 
upon  the  death  of  his  father,  in  the  same  estate.  The  in- 
cumbrances on  the  estate  at  the  time  of  the  mortgage  to 
tiie  defendant  Savery  were  incumbrances  affecting  only 
the  life  estate  of  the  plaintiff's  father,  and  they  were  in- 
cumbrances created  upon  that  life  estate  in  favour  of  the 
defendant  Savery,  the  confidential  solicitor,  friend,  and 
adviser  of  both  father  and  son. 

In  that  state  of  things, — looking  at  the  relation  between 


901 


1863. 


JudgmeiUm 


(a)  7  Beav.  651. 


302  CASES  IN  CHANCERY. 

1853.  ^^^  parties, — ^looking  at  the  fact  that  the  plaintiff  had 
only  then  just  come  of  age,  and  required  the  careful  pro- 
tection of  his  friend  in  regard  to  any  transaction  touch- 
ing his  interest  in  the  estate,  it  would  have  required  great 
Judgment,  precaution  on  _the  part  of  Mr.  Savery,  who  must  have 
known  (and,  as  appears  from  the  evidence  in  this  case, 
did  know  well)  the  rule  of  equity  which  affects  transac- 
tions of  this  kind,  to  enable  him  to  acquire  any  valid  se- 
curity from  the  son,  which  should  affect  his  inheritance 
in  the  estate. 

But  the  transaction  was  so  conducted,  that  it  is  distin- 
guished by  two  broad  features,  which  enable  me  entirely, 
to  the  satisfaction  of  my  own  mind,  to  dispose  of  the  case. 
They  are  features  which,  perhaps,  have  not  occurred  in  other 
cases  of  this  kind.  Not  only  was  Mr.  Savery,  as  a  profes- 
sional man,  and  in  the  delicate  position  in  which  he  stood 
towards  the  plaintiff  at  the  time  of  the  transaction,  aware 
of  the  rule  of  the  Court,  but  there  is  this  extraordinary 
feature  in  the  present  case,  that,  upon  the  very  first  step 
which  he  took  to  obtain  this  security  as  a  chaige  upon 
the  inheritance  of  this  young  man,  his  own  client,  he  was 
cautioned  and  advised  by  Mr.  Shortland,  the  counsel  to 
whom  he  resorted  for  advice,  to  beware,  and  was  distinctly 
told  that  he  was  entering  upon  a  transaction  liable  to  be 
impeached.  That  is  a  circumstance  that  has  not,  so  far 
as  I  recollect,  occurred  in  other  cases,  where  transactions 
have  been  annulled  upon  the  principles  applicable  to  the 
confidential  relation. 

The  other  feature  of  novelty  and  importance  in  this 
case  is,  that,  being  warned  and  advised  by  his  counsel,  who 
was  acting  as  the  counsel  of  all  parties,  that  the  transac- 
tion was  liable  to  be  impeached,  unless  the  utmost  care 
was  taken  to  put  the  interests  of  the  plaintiff  Mr.  King,  a 
young  man  just  come  of  age,  into  the  hands  of  some  other 
solicitor.  When,  in  pursuance  of  this  good  advice,  another 
solicitor  was  resorted  to,  there  occurred  that  which  should 
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have  deterred  Mr.  Savery  from  proceeding  further  in  the        is^, 
matter. 

It  seems,  that,  according  to  the  advice  of  Mr.  Shortland, 
the  defendant  Savery,  with  the  view  8f  securing  a  proper 
protection  of  the  interests  of  the  plaintiff,  consulted  a  so-       ^ff^'*^^' 
licitor  of  the  name  of  Kelly. 

Mr.  Kelly  saw  the  plaintiff  and  conversed  with  him. 
Mr.  Kelly  was  acting  upon  the  instructions  of  the  defend- 
ant Mr.  Savery;  and  he  no  sooner  heard  the  transaction 
described  in  the  very  way  in  which  it  has  been  carried 
out,  and  in  the  way  in  which  it  is  now  sought  to  be 
maintained,  than  he  declined  to  have  anything  further  to 
do  with  it,  and  would  not  advise  the  plaintiff  to  execute 
the  mortgage  which  was  proposed. 

What  was  proposed  was  this,  that  the  defendant,  Mr. 
Savery,  having  a  security  upon  the  life  estate  of  the  father, 
should  throw  upon  the  inheritance  of  the  son  the  burthen 
of  all  the  debts  which  were  then  due  to  him  from  the 
father,  and  secured  upon  the  father's  life  estate.  There 
was  a  sum  of  90002.,  and  a  further  sum  of  1000/.,  making 
the  whole  amount  of  1 0,0002.  due  to  the  defendant  Savery 
by  the  father,  and  secured  on  the  father's  life  estate;  and 
the  proposal  which  Mr.  Kelly  naturally  refused  to  coun- 
tenance was,  that  the  whole  of  this  debt  of  10,0002.,  which 
was  the  father's  debt,  should  be  fastened  as  an  incum- 
brance upon  the  inheritance  of  the  son. 

That  transaction  Mr.  Kelly  thought  not  a  wise  one  on 
the  part  of  the  son,  and  he  declined  to  be  further  concern- 
ed in  it  Such  a  feature  as  that  has  never  occurred  in 
any  other  case  within  my  recollection ;  and,  putting  the 
two  together,  the  advice  of  Mr.'  Shortland,  and  the  con- 
duct of  Mr.  Kelly  in  pursuance  of  that  advice,  if  there 
were  no  other  circumstances  in  the  case,  looking  at  what 
followed,  it  would  seem  to  me  impossible  to  sustain  such 
a  transaction  unless  something  had  been  subsequently 
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done  which  should  conclusively  bind  the  interests  of  the 
plaintiff. 

When  Mr.  Kelly  declined  to  be  concerned  in  the  trans- 
action, or  to  recognise  it  as  one  done  under  his  advice,  the 
next  proceeding  on  the  part  of  Mr.  Savery  (who  was  bar- 
gaining with  his  own  client,  and  knew  that  he  was  bar- 
gaining for  an  advantage  as  against  the  son  who  had  just 
come  of  age,)  was  to  advise  his  client,  the  plaintiff,  to  re- 
sort to  the  advice  of  his  uncla  Through  that  uncle  ano- 
ther solicitor  of  the  name  of  Andrews  was  consulted. 
What  took  place  with  Andrews  seems  to  me  anything  but 
satisfactory;  for  Mr.  Andrews  was  not  consulted  as  Mr. 
Kelly  was  consulted.  Mr.  Andrews  never  saw  the  plain- 
tiff on  the  subject,  and  never  saw  the  proposed  mortgage 
deed.  There  is  no  distinct  evidence  that  anything  was 
before  him  but  the  mere  disentailing  deed,  which  was  to 
enable  the  son  simply  to  secure  the  inheritance  of  the  es- 
tate. But  Mr.  Savery  thinks  fit  to  represent  to  his  client 
that  what  was  about  to  be  done  in  regard  to  this  mortgage 
had  the  approbation  of  Mr.  Andrews.  The  evidence  does 
not  justify  that  representation. 

Without  entering  further  into  that  part  of  the  case, 
when  it  is  found,  that,  consequent  upon  what  the  defendant 
represented  as  having  taken  place  with  Mr.  Andrews,  the 
mortgage  was  executed — a  disentailing  deed  first  executed, 
and  then  a  mortgage  deed,  quite  enough  has  been  shewn 
to  satisfy  my  mind  of  the  difficulties  of  recognising  this 
mortgage  as  binding  upon  the  son. 

The  mortgage  was  effected  in  an  extraordinary  way, 
when  we  look  at  its  details.  The  securities  previously 
held  by  the  defendant  Savery  were,  not  only  a  charge  on 
the  life  estate  of  the  father,  but  also  certain  policies  of  in- 
surance on  the  father's  life.  These  policies  of  insurance 
were  to  be  assigned  for  the  benefit  of  the  plaintiff,  in  or- 
der, that,  as  he  had  charged  the  inheritance  with  a  debt, 
which  was  entirely  his  father's  debt,  he  might,  when  his 
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estate  in  remainder  came  into  possession,  have  the  pro- 
ceeds of  these  policies  of  insurance  to  reimburse  him  for 
the  burthen  which  he  had  thrown  upon  the  inheritance 
of  his  estate,  and  obtain  that  advantage,  which,  up  to 
that  time,  had  been  held  by  the  defendant  Savery.  It 
wad  therefore  proposed,  that  the  premiums  to  be  paid  in 
order  to  keep  up  those  policies  should  be  charged  upon  the 
Fowelscombe  estate.  But  unfortunately,  although  in  the 
draft  of  the  mortgage  deed  there  was  a  clause,  which,  for 
the  benefit  of  the  plaintifl*,  would  have  charged  those  pre- 
miums of  insturance  upon  the  Fowelscombe  estate,  that 
clause  was  struck  out  before  the  execution  of  the  deed, 
and  the  deed  was  executed  without  any  benefit  of  that 
kind  reserved  by  Mr.  Saveiy  for  this  young  man,  whose 
confidential  adviser  he  was,  and  for  whose  benefit  he  might, 
with  an  ordinary  degree  of  care  and  prudence  at  least, 
have  secured  this  stipulation.  The  apology  for  this  is  a 
note  by  the  conveyancer  who  prepared  the  deed,  who  re- 
fers to  the  necessity  of  an  additional  stamp.  But  I  can 
find  nothing  in  that  note  like  advice  on  the  part  of  the 
conveyancing  counsel  that  the  clause  should  not  be  insert* 
ed.  On  the  contrary,  the  note  seems  meant  as  a  caution 
that  there  should  be  the  additional  stamp,  so  as  to  make 
that  clause  effectual,  as  I  understand  it  Nevertheless,  that 
clause  was  struck  out  of  this  deed  by  Mr.  Savery  himself 
with  his  own  hand.  I  must  consider  this  as  a  disregard 
by  the  defendant  Savery  of  the  interest  of  his  own  client 
The  result  of  the  transaction  was,  that  Mr.  Savery  was 
lefk  with  a  security  for  10,0001.  upon  this  young  man's 
inheritance  in  the  estate,  and  the  policies  of  insurance 
were  assigned  to  him.  But  even  here  again  there  was 
neglect  of  the  plaintiff's  interests,  for  the  policies  of  in- 
surance were  retained  by  Mr.  Savery  in  his  own  posses- 
sion, and  the  proper  notice  of  the  assignment  to  the  in- 
surance offices  was  not  given 
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I  am  sorry  to  say  that  Mr.  Savery,  in  his  answer,  states 
that  the  plaintiff  and  his  father  proposed  and  induced  him 
to  enter  into  this  transaction.  That  statement  is  wholly 
inconsistent  with  the  written  evidence  under  the  hand  of 
Mr.  Savery  himself. 

Under  all  these  circumstances,  I  am  bound  to  treat  this 
mortgage,  as  it  affects  the  rights  of  the  plaintiff,  as  a 
transaction  which  cannot  be  sanctioned  or  supported  in 
this  Court. 

As  to  the  sale  which  took  place,  and  was  completed  in 
1839,  it  appears,  that,  in  the  year  1839,  Mr.  Savery,  the 
solicitor  and  professional  adviser  of  the  father  and  son 
(having  in  the  year  1835,  within  a  month  after  the  son 
came  of  age,  made  that  contract,  which  I  consider  an  im- 
proper one,  with  the  son  to  fasten  his  charge  upon  the 
son's  estate  of  inheritance)  upon  the  transaction  of  a  sale 
of  the  interest,  in  which  both  father  and  son  concur,  the 
solicitor  and  professional  adviser  of  both  father  and  son 
became  the  purchaser  of  the  fee  simple  of  the  estate,  and,  as 
I  now  understand  it,  is  in  possession  and  residing  upon  it 
The  plaintiff,  the  son,  impeaches  the  sale,  not,  as  I  under- 
stand it,  on  the  ground  that  the  sum  of  23,700Z.,  the  pur- 
chase-money paid  by  Mr.  Savery  for  the  estate  was  too 
low  a  price  for  the  whole  fee  simple  in  possession  of  the 
estate,  but  on  the  ground,  that,  as  to  the  plaintiff's  in- 
terests, it  was  the  sale  of  his  reversionary  interest  at  an 
inadequate  price,  as  regards  the  consideration  received  by 
him.  The  plaintiff  only  impeaches  the  sale  with  regard 
to  his  own  interest  in  the  estate;  and  he  avers,  that  it 
was  purchased  by  his  own  solicitor  and  confidential  ad- 
viser at  an  inadequate  price,  and  under  circumstances 
which  entitle  him  to  have  it  set  aside. 

The  value  of  the  fee  simple  in  remainder  expectant 
upon  the  death  of  the  father,  as  stated  upon  the  evidence 
and  upon  an  average  of  the  estimates  made  by  the  several 
witnesses  who  valued  it  in  the  year  1839,  was  9183i.,  that 
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is,  treating  the  estate  as  unincumbered  and  as  of  the  value 
of  23,700i.,  which  is  treated  on  both  sides  as  the  real  value 
of  the  fee  simple  of  the  estate.  If  I  find  that,  for  that 
which  was  worth  9183Z.,  this  gentleman  has  received  only 
30002.,  it  can  hardly  be  held  that  he  has  had  an  adequate 
price.  But  then  it  was  said,  and  said  with  perfect  truth, 
that,  under  the  circumstances,  there  were  incumbrances 
upon  the  estate  with  which,  upon  just  principles,  the 
plaintifi^  ought  to  be  charged.  Of  these,  I  think,  the  10,000Z. 
mortgage  was  not  one.  But  it  was  said,  that  there  were 
subsequent  incumbrances  to  the  amount  of  6855^.,  as  I 
make  the  figures  (giving  to  the  defendant  Savery  the  full 
benefit  of  all  his  statements  upon  this  part  of  the  case), 
with  which  the  fee  simple  of  the  estate  must  be  considered 
charged.  If  I  am  to  consider  that  the  fee  simple  of  the  es- 
tate as  charged  with  68552.  is  worth  23,7002.,  and  if  I  take 
the  data  given  by  the  evidence  of  the  value  of  the  rever- 
sionary interest  free  from  incumbrances,  30002.  could  be 
no  adequate  price  for  the  interest  in  remainder  expectant 
on  the  father's  life  estate  of  this  young  man  in  an  estate 
of  the  value  of  23,7002.,  burthened  only  with  6855?.; 
3000/.  is  not  half. 

It  is,  however,  now  necessary  to  consider  the  nature  of 
the  dealings  on  the  part  of  the  father  and  son  subse- 
quently to  the  mortgage  of  1835,  which  the  defendant 
Savery  says  confirmed  that  transaction,  and  which  were 
such  as  that  the  estate  ought  to  be  charged  with  all  the 
burthens  imposed  by  those  subsequent  dealings.  First, 
there  was  a  mortgage  of  10002.,  in  which  both  the  father 
and  son  concurred,  to  a  gentleman  of  the  name  of  Rainy. 
It  is  very  true,  that  Mr.  Savery  was  the  acting  individual 
in  that  transaction;  the  money  was  raised  to  pay  a  debt 
of  the  father,  and  one  of  the  questions  which  must  be 
considered  by  the  Court  in  disposing  of  this  case  is,  how 
that  mortgage  is  to  be  dealt  with.  My  view  of  the  trans- 
action as  to  this  mortgage  for  10002.  is  this,  that  it  was  not 
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1853.  a  transaction  in  which  Mr.  Savery  was  acting  for  his  own 
benefit,  and  that  it  was  not  vitiated  hj  the  application  of 
those  principles  which  have  induced  me  to  consider  that 
his  mortgage  for  the  10,0002.  was  an  invalid  mortgage,  and 
one  that  could  not  be  sustained. 

The  next  transaction  was  a  mortgage  to  a  gentleman  of 
the  name  of  Fortescue  for  a  sum  of  85002.  That  was  ef- 
fected between  the  date  of  the  mortgage  of  April,  1835, 
and  the  sale  in  1839,  under  which  Mr.  Savery  now  claims 
to  hold  the  estate.  That  mortgage  for  35002.  was  effected 
for  the  purpose  of  raising  a  sum  of  money,  which  I  find 
was  to  a  considerable  amount  invested  in  the  purchase  of 
estates  in  Hampshire.  The  next  mortgage,  for  19002.,  was 
for  a  sum  of  money  borrowed  from  the  defendant  Mr.  Savery 
himself,  and  applied,  as  to  a  large  proportion  of  it^  for  a 
similar  purpose.  As  to  those  two  mortgages  for  35002^ 
and  19002.,  I  find  that  they  are  mortgages  effected  with  a 
view  to  the  purchase  of  estates;  and  it  is  in  evidence  that 
those  estates  have  been  conveyed  so  as  to  be  now  subject 
to  the  trusts  of  the  marriage  settlement  of  the  plaintiff 
himself.  As  to  those,  therefore,  I  cannot  consider  any  of 
them  as  transactions  vitiated  in  the  least  degree  by  that 
principle,  which  has  induced  me  to  hold  the  mortgage  of 
10,0002.  to  Mr.  Savery  himself  as  invalid. 

The  only  other  transaction  before  the  sale  affecting  the 
interest  of  the  plaintiff  was,  that  a  sum  of  4552.  was  lent 
by  Mr.  Savery,  and  paid,  I  believe,  to  the  father;  or,  as  he 
states  his  case,  lent  for  a  purpose  which  was  beneficial  to 
both  father  and  son. 

Looking  at  the  nature  of  the  transaction,  it  is  difficult 
to  see  how  that  can  have  the  effect  of  confirming  the  title 
obtained  by  the  mortgagee,  or  as  in  any  degree  curing  the 
defects  of  the  transaction  as  to  that  mortgage  of  April, 
1835. 

But  the  transaction  of  the  sale  was  connected  with  ano- 
ther transaction  of  the  highest  interest  to  the  plaintiff. 
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namely,  his  mairiaga  The  plaintiff,  as  I  understand  it, 
was  about  to  be  married  at  the  time  of  the  sale,  and  ne- 
cessarily the  transaction  as  to  the  marriage  as  well  as  to 
the  sale  waa  one  on  which  Mr.  Savery,  who  was  still  the 
solicitor,  professional  adviser,  and  confidential  friend  of 
the  family  was  mainly  consulted. 

The  plaintiff's  interest  in  the  estate  at  this  time  was  his 
remainder  in  fee,  subject  to  the  father  s  life  estata  I 
think  Mr.  Savery  had  an  obvious  interest  in  becoming  the 
purchaser  of  this  estate.  I  am  aware  that  there  is  a  great 
deal  of  evidence  which  shews  that  there  were  previously 
ineffectual  attempts  to  sell  it;  that  Mr.  Savery  took  a  part 
in  these  attempts;  and,  it  is  a  part  of  his  case,  that  he 
used  diligent  endeavours  to  procure  the  highest  price  for 
it.  This  is  questioned  on  the  part  of  the  plaintiff.  I  think 
that  the  just  view  of  Mr.  Savery  s  conduct  as  to  that  part 
of  the  transaction  as  between  him  and  the  plaintiff  is, 
that  Mr.  Savery  did  endeavour  to  sell  the  estate  for  the  best 
price  that  could  be  obtained.  I  think  it  is  due  to  him  to 
state,  that  I  have  not  an  unfavourable  impression  of  hia 
conduct  with  regard  to  his  endeavours  to  effect  a  sale  of 
this  estate. 

What  I  have  to  consider  is,  whether  he  became  the  pur- 
chaser of  it  (looking  at  the  relation  in  which  he  stood  to 
the  plaintiff,  and  looking  to  the  plaintiffs  rights)  under 
such  circumstances  as  that  the  Court  should  treat  the  sale 
as  a  transaction  unimpeachable,  and  which  ought  not  to 
be  set  aside. 

If  it  is  a  sale  at  an  undervalue,  upon  all  the  authorities 
which  regulate  the  administration  of  justice  in  this  Court 
upon  contracts  made  for  their  own  benefit  by  persons  in  a 
confidential  situation  with  those  towards  whom  they 
stand  in  that  relation  of  confidence,  inadequacy  of  price 
alone  is  a  reason  for  annulling  the  transaction. 

I  cannot  entertain  a  doubt,  when  I  look  at  30002.  as 
what  was  obtained  by  the  plaintiff  in  lieu  of  his  estate 
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1863.  ^^  inheritance  and  interest  in  the  Fowelscombe  estate,  that 
he  has  got  a  sum  grossly  inadequate  to  its  ralue,  taking  a 
just  and  fair  view  of  the  situation  of  that  estate  with  re- 
ference to  the  incumbrances  upon  it.  But  it  is  said,  that, 
JudgmtnL  ^  ^n  these  transactions,  and  especially  in  regard  to  the 
sale,  the  defendant  Mr.  Savery  was  acting  in  no  degree 
for  his  own  benefit;  that  he  was,  in  truth,  a  generous 
benefactor  of  the  plaintiff;  for  that  he,  by  the  purchase  of 
this  estate,  put  the  plaintiff  in  a  much  better  situation 
than  he  would  have  been  in  if  no  such  transaction  had 
been  entered  into.  Looking  at  the  situation  of  the  parties, 
and  treating  Mr.  Savery  as  the  purchaser  at  a  fair  price 
for  23,700Z.  of  the  fee  simple  in  possession  of  this  estate, 
he  ought,  considering  the  relation  of  confidence  in  which 
he  stood  to  the  plaintiff,  to  have  seen  that  his  client  ob- 
tained in  money  or  money's  worth  the  fair  proportion  of 
this  sum  of  23,700Z.  due  to  him  in  regard  to  his  interest  in 
the  estate. 

It  has  been  argued,  that  Mr.  Savery  had  nothing  to  do 
with  the  apportioning  of  the  purchase-money ;  that  3700/. 
was  all  that  he  was  bound  to  pay;  and  that  the  case  of 
the  plaintiff  as  against  him  resolves  itself  into  this:  that^ 
as  between  the  father  and  son,  enough  was  not  paid  to  the 
son;  but  that  Mr.  Savery  as  purchaser  was  not  answerable 
for  the  application  of  the  purchase-money;  for  that  he 
bought  the  whole  estate  in  fee  simple,  and  that  the  trans- 
action cannot  be  viewed  as  a  transaction  in  which  he  was 
purchasing  a  reversionary  interest  But  the  truth  is,  that 
the  plaintiff  received  30002.,  and  no  more,  and  could 
in  no  view,  consistent  with  the  defendant's  case,  have  re- 
ceived more  than  37002.  if  he  had  got  the  whole;  and 
upon  the  evidence  of  value  that  would  not  have  been 
enougL  Surely,  when  it  is  found  that  the  sum  of  3700Z. 
is  arrived  at  by  charging  upon  the  inheritance  of  the  son 
the  mortgage  for  10,0002.,  which,  in  my  opinion,  was  ef- 
fected under  circumstances  that  made  it  impossible  to  con- 
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aider  it  a  valid  charge  as  against  him,  the  transaction  is        1853. 
unsustainable.  However,  I  was  very  strongly  pressed,  that, 
in  cases  where  a  tenant  for  life  concurs  with  the  rever- 
sioner in  effecting  a  sale  of  the  estate,  the  rule  of  the 
Court  which  applies  to  sales  of  reversionary  interests  does  «'»»««• 

not  apply.  No  doubt  it  does  not  where  the  transaction  is 
a  simple  transaction  between  a  stranger  dealing  with  the 
parties,  and  contracting  at  arm's  length  with  both.  It  is 
said  in  this  case  that  Mr.  Savery  did  contract  with  these 
parties  at  arm's  length,  and  that  the  transaction  of  the  sale 
is  not  vitiated  by  the  confidential  relation  which  subsisted 
between  them. 

In  what  sense  is  the  case  of  the  defendant,  as  to  his 
having  acted  at  arm's  length  with  these  parties,  sustained 
by  the  evidence?  It  was  attempted  to  be  supported  by 
proving  that  Mr.  Kelly,  who  had  before  interfered  in  a 
way  so  creditable  to  himself  in  regard  to  the  mortgage 
transaction,  and  who  refused  to  sanction  it,  had  been  con- 
sulted with  regard  to  the  sale. 

Mr.  Kelly's  evidence  on  this  subject — ^he  states  it  very 
carefully  and  guardedly — ^is,  that  he  did  no  more  than 
peruse  and  settle  the  deed.  I  cannot  consider  that  suffi- 
cient Then  in  what  other  way  am  I  to  view  the  situation 
of  Mr.  Savery  in  the  transaction  of  this  sale  ?  Supposing 
the  whole  purchase-money  of  37002.  had  been  paid  to  the 
plaintiff — in  consideration  of  what  would  it  have  been 
paid?  Of  his  interest  in  the  estate.  What  was  his  in- 
terest in  the  estate  ?  A  reversionary  interest  Who  was 
his  professional  adviser  in  the  matter?  The  purchaser 
of  the  estate.  Well,  the  purchaser  of  the  estate — ^the 
confidential  adviser  of  the  family,  and  the  professional 
adviser  in  the  transaction,  takes  from  his  own  client  a 
conveyance  of  his  reversionary  interest  in  the  estate; 
and  because  the  tenant  for  life  concurs,  he  says  it  is  a 
transaction  not  to  be  impeached,  and  in  which  he  acted 
at  arm's  length;  and  that  it  is  not  vitiated  by  the  confi- 
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1863.  dential  reUtion  in  which  he  stood  towards  the  party. 
There  can  be  no  doubt  what  the  duty  of  Mr.  Savery  was 
with  regard  to  the  sale,  any  more  than  there  was  as  to 
what  was  his  duty  with  regard  to  th  e  mortgage.  He  had 
been  told,  if  he  were  ignorant  of  it  before,  by  Mr.  Short-r 
land,  what  his  duty  was  with  reference  to  the  confidential 
situation  in  which  he  stood  towards  the  party  with  whom 
he  was  dealing.  He  ought  not  to  have  forgotten  that  ad* 
yice — ^he  ought  not  to  have  entered  into  the  transaction 
as  to  this  purchase,  as  it  regarded  the  plaintiff's  interest 
in  the  way  in  which  he  did ;  and,  giving  the  full  weight 
to  all  the  arguments  urged  by  the  counsel  for  the  defend- 
ant in  support  of  Mr.  Savery's  conduct  in  this  transaction, 
I  cannot  look  at  the  evidence  on  which  I  must  act  with  re- 
gard to  it,  and  cannot  fairly  look  at  his  situation  in  relation 
to  these  parties  as  being  then  a  confidential  relation,  with- 
out considering  that  the  sale  to  him  cannot  be  sustained. 

It  was  however  said,  that,  although  improper  at  the 
time,  length  of  time  has  sanctified  the  transaction.  Length 
of  time  is  entirely  out  of  the  question  in  a  case  such  as 
this.  Acts  of  confirmation,  which  might  have  been  of 
validity,  to  have  any  weight  in  order  to  induce  the  Court 
to  sustain  the  transaction,  must  be  of  a  very  different 
character  from  those  relied  upon  on  the  part  of  the  plain- 
tiff in  this  casa 

There  remains,  however,  the  important  consideration  of 
how  the  plaintiff,  who  seeks  relief  in  equity,  can  do  what 
the  Court  will  require  of  him  in  order  to  obtain  that 
equity — namely,  do  full  justice,  and  all  that  equity  re^ 
quires,  towards  the  defendant  Mr.  Savery,  in  order  to  en« 
title  him  to  the  benefit  of  a  decree  to  annul  these  transac- 
tions. The  principle  of  this  Court  as  to  cases  of  this  kind 
is  perfectly  established.  There  is  the  general  maxim, 
that  '^  whoever  shall  come  into  this  Court  to  have  equity 
must  do  equity;''  and  when  a  party  comes,  as  this  plain- 
tiff does,  to  annul  a  mortgage  transaction,  and  to  annul  a 
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sale,  he  must  restore  the  indiyidual  against  whom  he        i86a 
seeks  relief  to  that  which  shall  be  a  just  situation  with 
reference  to  the  rights  which  he  held  antecedently  to 
these  transactions.    In  this  respect  some  difficulty  does 
occur;  for  if,  upon  holding  the  transaction  as  to  the  mort-     •'''*'"«»^ 
ga^e  an  invalid  transaction,  I  am  to  restore,  as  I  am  bound 
to  restore,  the  defendant  Hr.  Saveiy  to  all  those  rights 
which  he  held  with  regard  to^the  10,000{.  secured  by  that 
mortgage,  I  must  restore  to  him  the  benefit  of  all  bis  se- 
curities for  that  sum  which  he  held  as  security  for  the 
debt  of  the  father.    One  of  these  securities  was  a  policy 
of  insurance  for  12002.    But  that  policy  it  appears  cannot 
be  restored  by  the  plaintiff,  because  the  plaintiff  sold  it  in 
the  year  1845.    If  it  were  simply  an  act  of  the  plaintiff 
himself  in  destroying  one  of  those  securities,  the  restorar 
tion  of  which  would  be  the  defendant  Savery's  right,  i^ 
very  great  difficulty  might  occur  in  this  case.    But,  when 
I  look  at  the  circumstances  under  which  this  policy  of 
insurance  was  sold,  the  difficulties  in  restoring  Mr.  Savery 
to  what  are  his  just  rights  in  respect  of  it  do  not  seem 
great.    Mr.  Savery,  when  he  got  rid  of  these  policies  of 
insurance  as  his  security  and  handed  them  over,  or  rathw 
had  them  assigned  for  the  benefit  of  the  plaintiff,  continu- 
ing to  act  as  the  professional  adviser  of  the  plaintiff,  told 
him,  in  the  year  1839,  that  it  might  be  an  advisable  thing 
for  him  to  sell  some  of  those  policies.    I  find,  moreover^ 
as  to  the  sale  in  1845,  that  that  sale  was  not  effected 
without  the  knowledge  of  Mr.  Savery;  that  he  was  fully 
cognizant  of  it.    Now  Mr.  Savery,  all  along  in  the  pos- 
session of  the  opinion  of  Mr.  Shortland,  which  stated  no 
more  than  he  ought  to  have  known,  must  have  known 
that  he  held  his  mortgage,  and  his  right  to  the  posses- 
sion of  this  estate  as  purchaser,  upon  a  title  liable  to 
be  impeached.    He  knew,  at  the  time  when  he  was  ad- 
vising as  to  the  sale  of  this  policy  of  insurance,  what 
the  plaintiff's  rights  were;   he  knew  that   he  was  the 
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1853.  plaintiff's  adviser  with  regard  to  the  sale  of  this  policy  in 
the  year  1839;  and  I  therefore  cannot  consider  that  the 
circumstance  of  the  sale  of  this  policy  of  insurance  is  one 
which  creates  any  material  difficulty  in  restoring  Mr.  Sa- 
very,  when  I  annul  his  mortgage  as  affecting  the  inherit- 
ance, and  annul  his  title  as  purchaser  of  the  reversionary 
interest  in  this  estate,  to  all  the  rights  which  he  ought  to 
have  in  respect  of  the  security  which  he  was  entitled  to 
at  the  date  of  the  mortgage.  It  appears,  I  think,  that 
2751,  was  produced  by  the  sale  of  this  policy,  and,  being 
a  sale  under  the  circumstanced  that  I  have  mentioned,  I 
cannot  consider  that  Mr.  Savery  gets  anything  short  of 
what  he  is  entitled  to,  when  he  gets  the  money  produced 
by  the  sale  of  that  policy — ^a  sale  rendered  necessary  by 
an  improper  dealing  with  the  interests  of  his  own  client, 
and  dealing  with  those  interests  for  his  own  benefit^ 

Then  I  have  to  consider,  in  annulling  the  transaction 
as  to  the  sale  as  regards  the  plaintiff's  interest,  and  the 
mortgage  as  regards  his  interest,  what  ought  to  be  done 
further  in  order  to  give  to  Mr.  Savery,  and  restore  to  him, 
what  is  his  just  right  upon  annulling  those  transactions. 
All  these  mortgages  which  he  has  paid  off,  which  were 
contracted  between  the  date  of  the  mortgage  in  April, 
1835,  and  the  sale  to  him  in  1839,  all  those  mortgages 
which  he  paid  off  upon  the  occasion  of  the  sale,  I  think  he 
is  entitled  to  charge  upon  the  plaintiff's  inheritanca  I 
think  I  can  give  the  plaintiff  no  decree  to  annul  the  mort 
gage  of  1835  and  the  sale  which  shall  not  charge  his  inherit- 
ance in  this  estate  with  the  100021  due  upon  the  mortgage 
to  Mr.  Rainy,  with  the  SbOOL  due  upon  the  mortgage  to 
Fortescue — the  1900t  and  the  455Z.  due  upon  the  security 
which  was  executed  to  Mr.  Savery  himself.  The  decree 
which  I  propose  to  make  is,  to  declare  that  the  transac- 
tion by  the  mortgage  of  the  7th  and  8th  of  April,  1 835, 
is,  as  regards  the  interest  of  the  plaintiff,  an  invalid  trans- 
action, and  that  those  deeds  create  no  valid  charge  upon 
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the  inheritance  of  this  estate  as  against  the  plaintiff. 
Moreoyer^  to  declare  that  the  sale  in  1839,  and  the  con- 
veyance made  in  1839,  is  an  invalid  sale,  as  regards  the 
rights  and  interests  of  the  plaintiff;  but  that  both  the  life 
estate  and  the  inheritance  are  to  be  considered  as  validly  «<v«««<. 
charged  with  those  intermediate  incumbrances  which  I 
have  mentioned.  Subject  to  that,  there  must  be  a  recon- 
veyance of  the  inheritance  of  the  plaintiff's  estate,  as 
prayed  by  the  bill;  that  reconveyance  must  be  subject  to 
those  charges,  which  I  think  will  do  ample  justice  to  Mr. 
Savery,  and  establish  for  him  all  the  rights  which  he  can 
justly  claim  as  against  this  estate.  It  leaves  him  in  pos- 
session of  that  life  estate  which  he  has  obtained  from  the 
father,  as  to  which  none  of  the  transactions  with  the 
father  are  impeached  by  the  bill;  but  it  will  restore  to  the 
plaintiff  that  inheritance  which  became  and  is  now  vest- 
ed in  the  defendant  Mr.  Savery,  by  transactions  which  I 
conceive  are  improper  and  unsustainable. 

I  will  not  part  with  this  case  without  noticing  the  ar- 
gument that  was  urged  with  reference  to  the  disentailing 
deed,  and  the  attempt  which  was  made  to  connect  the 
transaction  of  the  disentailing  deed  with  the  transaction 
of  the  mortgage.  I  cannot  take  that  view  of  the  case. 
The  transaction  by  the  disentailing  deed  was  a  transac- 
tion in  the  ordinary  course  of  dealing  between  the  father 
and  son  upon  the  occasion  of  the  son's  coming  of  age,  and 
is  wholly  untainted  with  any  of  those  vices  which  affect  • 
the  mortgage  transaction.  No  doubt  the  mortgage  trans- 
action followed  upon  that.  No  doubt,  Mr.  Savery  advised 
this  disentailing  deed  with  a  view  to  his  own  behefit. 
But  when  I  disconnect  it  with  the  mortgage,  I  leave  to 
his  client  that  benefit  to  which  the  client  is  justly  enti- 
tled from  that  disentailing  deed;  and  if  the  advice  of  Mr 
Savery  to  his  client,  the  plaintiff,  had  been  confined  to 
advising  him  to  join  in  a  simple  disentailing  deed,  which 
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1853.        should  put  him  into  possession  simply  of  the  fee  simple, 
it  would  have  been  sound  and  good  advice. 


Dearu» 


By  the  decree  it  was  declared,  that  the  indentures  of 
mortgage  of  the  7th  and  8th  of  April,  1835,  were  invalid, 
so  far  as  they  purported  to  create  a  chaige  upon  the 
plaintiff's  interest  in  the  estates  purchased  by  the  defend- 
ant Savery ;  and  it  was  declared^  that  the  sale  of  the  plain- 
tiff's interest  in  the  estates  to  the  defendant  Savery,  and 
the  indentures  of  the  21st  and  22nd  of  March,  1839,  so 
far  as  they  purported  to  convey  the  plaintiff's  interest 
in  the  estates  to  the  defendant  Savery,  were  invalid,  and 
ought  to  stand  as  a  security  only  for  the  sum  of  30002. 
paid  by  the  defendant  Savery  to  the  plaintiff,  and  interest ; 
and  it  was  declared,  that  the  plaintiff  was  entitled  to  have 
the  indentures  of  the  7th  and  8th  of  April,  1835,  and  the 
2l8t  and  22nd  of  March,  1 839,  so  far  as  they  affected  his  in- 
terest in  the  estate,  set  aside,  upon  his  paying  such  monies 
and  executing  such  assignment  as  thereinafter  mentioned. 

And  it  was  declared,  that  the  sums  of  10002.  and  3500L, 
paid  by  the  defendant  Savery  in  discharge  of  the  mort- 
gages of  the  24th  of  October,  1835,  and  the  14th  of  Feb- 
ruary, 1837,  and  also  the  sum  of  19002.  secured  by  the 
mortgage  of  the  29th  of  September,  1837,  and  the  sum  of 
4552^  the  amount  of  the  joint  promissory  note  of  the 
plaintiff  and  the  defendant  John  King,  with  interest  there- 
on from  the  death  of  John  Ein^  ought  to  be  charged  for 
the  benefit  of  the  defendant  Savery  upon  the  reversion  in 
fee  simple  of  the  plaintiff. 

And  it  was  ordered,  that  the  following  accounts  should 
betaken: — 

1.  An  account  of  the  30002.  paid  by  the  defendant 
Savery  to  the  plaintiff  on  the  27th  of  March,  1839,  with 
interest  thereon  from  that  date  at  the  rate  of  42.  per  cent 
per  annum. 
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2.  An  account  of  all  monies  paid  hj  the  plaintiff  out  i863. 
of  his  own  proper  monies,  and  not  out  of  the  rents  and 
profits  of  the  copjhold  hereditaments  in  Hampshire,  for 
premiums  on  the  policies  of  assurance  in  the  pleadings 
mentioned,  and  interest  thereon,  at  the  rat«  of  4i.  per  cent.  -0««^ 
per  annum,  from  the  respective  days  of  such  payments; 
and  it  was  ordered,  that  an  annual  value,  hj  way  of  occu- 
pation rent,  should  be  set  on  the  part  of  the  purchased 
premises  in  Hampshire  which  had  been  in  the  occupation 
of  the  plaintiff,  during  such  time  as  he  had  been  in  the  occu- 
pation thereof;  and  it  was  ordered,  that  the  same  should 
be  deducted  from  what  should  be  due  to  the  plaintiff  in 
Respect  of  the  premiums  on  the  policies  of  assurance. 

S.  An  account  of  the  sum  of  2752.  produced  hj  the  sale 
of  the  policy  of  assurance  sold  as  aforesaid,  with  interest 
at  the  rate  of  42.  per  cent  per  annum  from  the  10th  of 
January,  1846,  the  day  of  the  sale  thereof. 

And,  if  the  sum  due  to  the  plaintiff  on  the  account  of 
premiums  paid  by  him  should  be  less  than  the  sum  due 
from  him  on  the  said  account  of  purchase-money,  or,  if  the 
same  should  be  greater,  then,  upon  payment  by  the  de- 
fendant Savery  to  the  plaintiff  of  the  balance  due  upon 
the  accounts — It  was  ordered,  that  the  plaintiff  should^ 
within  twenty-eight  days  after  the  amount  should  be  cer- 
tified, upon  such  reconveyance  being  executed  as  therein- 
after directed,  assign  the  remaining  policies  of  assurance 
to  the  defendant  Savery  for  securing  the  sum  (if  any)  due 
to  the  defendant  Savery  from  the  defendant  John  King, 
and  subject  thereto  in  trust  for  the  defendant  John  King. 
And,  if  the  sum  due  from  the  plaintiff  on  the  purchase- 
money  should  be  greater  than  the  sum  due  to  him  on  the 
premium  account,  it  was  ordered  that  the  plaintiff  should, 
within  the  like  time,  also  pay  to  the  defendant  Savery  the 
balance  due  on  the  accounts.  And  the  Court  declared, 
that  the  sum  so  paid  by  the  defendant  Savery  to  or  re- 
ceived by  him  from  the  plaintiff  in  respect  of  the  policies 
of  assurance,  should  form  an  item  of  debit  or  credit,  as 
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1853.        the  case  might  be,  in  the  accounts  between  the  defendant 
""^.^      Savery  and  the  defendant  John  King.    And  it  was  ordered 
»•  that  it  should  be  referred  to  the  Taxing  Master  to  tax  the 

plaintiff  his  costs  of  the  suit,  and  also  his  costs  of  a  cross 
suit,  in  which  the  defendant  Savery  was  plaintiff  and  the 
plaintiff  Richard  King  was  defendant;  and  it  was  ordered, 
that  the  plaintiff  should  deduct  the  amount  of  the  costs 
from  the  amount  which  should  be  found  due  to  the  de- 
fendant Savery  in  respect  of  the  sum  of  30002.  and  interest, 
and,  within  twenty-eight  days  after  the  date  of  the  Taxing 
Master's  certificate,  should  pay  the  balance  to  the  defend- 
ant Savery,  and  report  such  payment  being  made.   It  was 
ordered,  that  the  defendant  Savery  should  convey,  and 
procure  all  necessary  and  proper  persons  to  convey,  the 
remainder  in  fee  simple  after  the  decease  of  the  defendant 
John  King,  of  and  in  the  estate  comprised  in  the  inden- 
tures of  the  21st  and  22nd  of  March,  1839,  free  from  all 
incumbrances  made  and  executed  thereon  by  the  defend- 
ant Savery,  or  any  persons  claiming  under  him,  to  uses 
for  securing  to  the  defendant  Savery,  or  to  such  persons 
as  he  should  direct,  the  payment,  within  six  calendar 
months  after  the  decease  of  the  defendant  John  King,  of 
so  much  (if  any)  of  the  sums  of  lOOOi,  3500t,  19001,  and 
4552.  as  should  not  have  been  paid  to  the  defendant  Sa- 
very by  the  defendant  John  King,  or  settled  in  account 
between  the  defendants  Savery  and  John  King,  together 
with  interest  thereon  from  the  death  of  the  defendant 
John  King,  at  the  rate  of  5t  per  cent,  per  annum ;  and  sub- 
ject thereto  to  the  use  of,  or  in  trust  for,  the  plaintiff,  his 
heirs  and  assigns,  or  as  he  or  they  should  direct 

4.  An  inquiry  what  was  the  value  of  the  interest  in  the 
copyhold  property  in  Hampshire  comprised  in  the  plain- 
tiff's marriage  settlement,  which  was  by  the  settlement 
limited  for  the  benefit  of  the  plaintiff  and  his  issue. 

5.  An  account  of  what  was  due  from  the  defendant 
John  King  to  the  plaintiff  in  respect  of  the  sum  of  30002. 
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the  purchase-money  paid  by  the  defendant  Savery,  and 
received  by  the  defendant  John  King,  with  interest  at  the 
rate  of  5L  per  cent  per  annum  from  the  22nd  of  March, 
1839. 

And  it  was  ordered,  that  the  further  consideration  of 
the  cause  should  be  adjourned,  with  liberty  to  apply  (a). 
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Savxiit. 
Decree, 


(a)  This  decree  was  enrolled 
on  Uie  3rd  of  Koyember,  1853, 


and  is  now  under  appeal  before 
the  House  of  Lords. 


WATSON  V.  ALCOCK. 

X  HIS  was  a  motion  to  restrain  the  defendants  from  fur- 
ther proceeding  in  the  action  at  law  which  they  had 
brought  against  the  plaintiff  upon  his  guarantee,  bearing 
date  the  i4th  of  February,  1850. 

The  bill  was  filed  by  John  Watson  the  elder  against 
the  partners  in  the  Craven  Bank,  and  it  prayed  that  the 
guarantee  of  the  14th  of  February,  1850,  might  be  de- 
livered up  to  be  cancelled,  and  that  the  action  at  law  com- 
menced upon  such  guarantee  might  be  stayed. 

The  bill  stated,  that,  in  February,  1850,  John  Watson 
the  younger  applied  to  the  bank,  to  whom  he  was  already 
indebted,  for  a  further  advance ;  and  that  the  latter  agreed  to 
make  such  advance  upon  condition  that  the  plaintiff  would 
guarantee  to  them  what  was  then  or  might  thereafter  be- 
come due  to  them  fro&i  John  Watson  the  younger,  to  the 
extent  of  1 0002.  That  the  plaintiff  thereupon  agreed  to  such 
proposal ;  and  a  guarantee  in  writing  was  upon  the  14th  of 
February  signed  and  executed  by  the  plaintiff  and  John 
Watson  the  younger,  to  the  effect  that  the  plaintiff  should 
be  liable  to  the  bank  for  the  amount  due  from  John  Wat- 
son the  younger  to  the  extent  of  10002.,  with  a  provision 

VOL.  I.  T  a  a. 


March  Uth, 

A  surety  is  dis- 
charged where 
the  creditor,  by 
neglecting  Uie 
statutory  forma- 
lities, lost  the 
benefit  of  an 
execution  under 
a  warrant  of  at- 
torney, which, 
according  to  the 
agreement  of 
suretyship,  he 
had  proceeded 
to  enforce  upon 
a  notice  by  the 
surety. 
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that,  if  the  plaintiff  should  give  a  notice  in  "writing  to  the 
bank,  his  liability  should  not  extend  to  any  sums  advanced 
to  John  Watson  the  younger  after  the  date  of  such  notice. 
The  money  was  accordingly  advanced  by  the  bank  in 
conformity  with  this  agreement. 

In  March,  1851,  John  Watson  the  younger,  being  in  want 
of  a  further  sum  of  3002.,  the  balance  against  him  at  that 
time  amounting  to  lOOOJ.,  the  bank  advanced  such  further 
sum  upon  his  giving  them  a  warrant  of  attorney  to  con- 
fess judgment  for  the  sum  of  26002.,  in  order  to  secure  the 
floating  balance  due  by  him  to  the  bank;  with  a  proviso 
that  not  more  than  13002.  should  be  ultimately  recover- 
able upon  such  security.  It  was  also  provided,  that  the 
guarantee  given  by  the  plaintiff  should  not  be  prejudiced 
by  reason  of  such  warrant  of  attorney. 

Upon  the  occasion  of  executing  the  warrant  of  attorney 
an  agreement  was  made  and  executed  between  Watson 
the  plaintiff  of  the  first  part,  John  Watson  the  younger  of 
the  second  part,  and  the  bank  of  the  third  part,  which 
was  briefly  as  follows : — 


''Reciting  that  John  Watson  the  younger,  with  the 
sanction  of  the  plaintiff,  had  executed  the  warrant  of  at- 
torney; it  was  thereby  witnessed,  that  the  guarantee 
should  not  be  thereby  prejudiced  or  affected;  that  all 
monies  recovered  by  virtue  of  such  warrant  of  attorney 
should  be  first  applied  in  reduction  of  the  balance  due 
from  John  Watson  the  yoiinger  remaining  due  before  the 
said  guarantee  should  be  capable  of  being  performed  or 
satisfied  by  the  plaintiff,  either  wholly  or  in  part,  to  the 
intent  that  the  said  guarantee  should  be  in  fuU  force  to 
the  extent  of  10002.  after  such  judgment  should  have 
been  entered  up  on  the  said  warrant  of  attorney,  and  judg- 
ment levied  in  pursuance  thereof,  and  the  proceeds  of  such 
execution  placed  to  the  credit  of  the  said  account  Lastly, 
it  was  provided,  that,  for  the  privilege  or  protection  of  the 
plaintiff,   in  addition  to  the  proviso  contained  in   the 
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guarantee,  the  said  bank  should,  on  being  required  so  to 
do  in  writing  by  the  said  John  Watson  the  elder,  enter  up 
judgment  on  the  said  warrant  of  attorney,  and  levy  exe- 
cution thereon  against  the  goods  and  chattels  of  the  said 
John  Watson  the  younger  as  soon  as  practicable,  and  apply 
the  proceeds  of  such  execution  in  reduction  of  the  said 
balance  of  the  said  banking  account." 


1853. 


HtatenienU 


The  plaintiff  shortly  afterwards  gave  notice  to  the  bank 
to  enforce  the  warrant  of  attorney  against  John  Watson 
the  younger;  and  accordingly,  on  the  24th  of  March,  1851, 
they  caused  judgment  to  be  entered  up  on  the  warrant  of 
attorney,  and  levied  execution  on  his  property;  but  they 
neglected  to  file  the  warrant  of  attorney  or  a  copy  thereof 
or  of  the  affidavit  of  the  time  of  execution,  within  twenty* 
one  days  after  execution,  as  required  by  the  3  Geo.  4, 
c.  39,  a  1  (a). 

Shortly  after  the  bank  had  proceeded  under  the  ex- 
ecution John  Watson  the  younger  became  bankrupt,  and 
his  assignees,  in  consequence  of  the  irregularity  in  not 


(a)  That  section  enacts,  "that 
from  and  after  the  29th  of  Sep- 
tember next  (1822),  if  the  holder 
thereof  shall  think  fit,  every 
warrant  of  attorney  to  confess 
judgment  in  any  personal  action, 
or  a  tme  copy  thereof  and  of  the 
attestation  thereof  and  the  de- 
feasance and  indorsements  there- 
on, in  case  such  warrant  of  at- 
torney shaU  be  given  to  oonfess 
judgment  in  his  Majesty's  Court 
of  Eing's  Bench  at  Westminster, 
or  such  true  copythereof  as  afore- 
sidd,  in  case  such  warrant  of  at- 
torney shall  be  given  to  confess 
judgmentinanyotherCourt^shall, 
within  twenty-one  days  after  the 
execution  of  such  warrant  of  at- 
torney, be  filed,  together  with  an 


affidavit  of  the  time  of  the  execu- 
tion thereof  with  the  clerk  of  the 
dockets  and  judgments  in  the 
said  Court  of  King's  Bench." 

By  the  2nd  section,  it  is  enact- 
ed, that,  in  case  the  debtor  be- 
came bankrupt,  unless  such  war- 
rant of  attorney  or  a  true  copy 
thereof  should  have  been  filed  as 
aforesaid,  it  should  be  void  as 
against  the  assignees  in  bank- 
ruptcy of  such  debtor. 

By  the  12  &  13  Vict  c.  106, 
(the  Bankrupt  Law  Consolida- 
tion Act)  s.  136,  the  above  pro- 
visions are  repeated ;  and  war- 
rants of  attorney  not  filed  as  re- 
quired are  declared  ''to  be  fraud- 
ulent and  null  and  void  to  all  in- 
tents and  purposes  whatsoever." 
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filing  the  warrant  of  attorney,  succeeded  in  recovering 
from  the  bank  the  amount  they  had  received  under  the 
execution. 

The  bank  thereupon  commenced  an  action  against  the 
plaintiff,  who  allowed  the  action  to  proceed  for  a  consider- 
able time,  and  at  length  filed  his  bill  in  this  Court  for 
an  injunction. 


Argument.  Mr.  J.  BaUy  and  Mr.  TT.  CoUins  for  the  plaintiff — 
There  was  no  rule  of  law  better  settled,  than  that  the  surety 
was  entitled  to  the  benefit  of  all  the  securities,  rights,  and 
remedies,  whether  known  to  the  surety  or  not,  which  the 
creditor  had  against  the  principaL  In  Mayhew  v.  Cric- 
kett  (a)  it  was  laid  down  by  Lord  Eldon,  that  the  mere 
circumstance  that  the  sureties  did  not  know  that  the  cre- 
ditor held  a  warrant  of  attorney,  was  of  no  consequence, 
because  sureties  were  entitled  to  the  benefit  of  every 
security  which  the  creditors  had  against  the  principaL 
In  Capd  V.  Bwiler  (6),  part  of  the  security  being  lost 
by  the  act  of  the  creditor,  the  surety  was  held  to  be  dis- 
charged. In  the  case  of  Bonsor  v.  Cox  (c)  the  debtor  and 
creditor  having  altered  the  transaction  from  a  loan  with 
three  months  credit  to  the  principal  to  a  loan  without 
such  credit,  the  surety  was  held  to  be  discharged.  In 
Bacon  v.  Chemey  (d),  where  the  credit  was  altered  by  the 
creditor  and  principal  from  eighteen  to  twelve  months, 
the  surety  was  held  to  be  discharged. 

Secondly,  it  was  submitted  that  anything  that  placed 
the  surety  in  a  worse  position  operated  as  a  discharge. 
In  Bowmaker  v.  Moore  (e),  where  the  creditor  and  prin- 
cipal enlarged  the  time  for  an  arbitration,  which  might 
have,  though  it  did  not  appear  that  it  did  so,  prejudiced 
the  surety,  he  was  held  to  be  discharged.  In  Law  v.  The 
East  India  Company  (/)  it  was  laid  down  by  Lord  Alvan- 


(a)  2  S^TBiiBt  191. 
(h)  2  S.  &  S.  457. 
(c)  6  Beav.  110. 


(d)  1  Stark.  192. 

(e)  7  Price,  223. 
(/)  4  Ves.  833. 
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ley,  that  any  act  of  the  creditor  which  would  injure  the  1863. 
surety  the  Court  was  very  gkd  to  lay  hold  of  in  favour  of 
the  surety.  In  Straiofi  y.  RcutaU  (a)  a  bond  became  void 
by  the  neglect  of  the  grantee  to  register  it  under  the 
statute  (which  was  almost  the  present  case),  and  it  was 
held  that  the  surety  was  discharged.  In  A  rcher  y.  HaU  (b), 
where  the  principal  and  the  creditor  agreed  in  the  suit 
that  the  bond  should  be  the  security  for  the  perform^ 
ance  of  the  award,  the  sureties  were  held  discharged. 

Lastly,  it  was  contended,  that  here  the  contract  was  ex- 
press, that  the  surety  should  have  the  benefit  of  the  war- 
rant of  attorney. 

Mr.  Molina  and  Mr.  Nichola  for  the  defendants. — ^The 
whole  of  the  argument  goes  to  shew,  that,  at  law,  the  surety 
is  discharged;  in  which  case  he  was  not  entitled  to  come 
into  this  Court  There  was  no  distinction  between  law  and 
equity  as  to  what  operated  as  a  discharge  of  the  surety, 
and  this  bill  therefore  could  not  be  maintained.  The 
prindiple  was,  that  a  surety  should  not  be  placed  in  a  worse 
position;  but  here  the  surety  was  the  gainer  by  the  ne- 
glect of  the  bank,  for  he  had  obtained  a  share  of  the  bank- 
rupt's assets  under  the  bankruptcy,  which  would,  but  for 
the  defect  in  the  warrant  of  attorney,  have  been  absorbed 
by  the  defendants'  debt. 

The  Vicb-Chanoellob: — 

It  was  of  the  essence  of  the  contract  for  suretyship,  that  Judgment 
the  surety  should  have  the  benefit  of  the  warrant  of  attor- 
ney,  and  that,  upon  notice  from  him,  it  should  be  enforced. 
He  has  been  deprived  of  this  benefit  by  the  error  of  the 
creditor.  For,  when,  upon  notice  by  the  surety,  the  bank 
entered  up  judgment  upon  the  warrant  of  attorney,  and 
levied  execution,  they  omitted  to  file  either  the  warrant 
of  attorney  or  the  copy,  with  an  affidavit  of  the  execution, 
as  prescribed  by  the  Act  of  Parliament    The  effect  of  this 


(a)  2  T.  R  366. 


(6)  4  Bing.  464. 
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omisaon  was  to  destroy  the  warrant  of  attorney  as  a  secu- 
rity. 

I  think  that  the  bank,  having  entered  into  a  stipuktion 
with  the  surety  that  he  should  have  the  benefit  of  this 
security,  were  bound  to  do  what  was  necessary  to  keep  it 
effectual  It  is  by  their  omission  that  the  benefit  of  the 
security  has  been  lost,  and  I  must  therefore  hold,  that  the 
surety  is  discharged. 

An  objection  was  taken  that  the  plaintiff  had  a  good 
legal  defence,  and  was,  therefore,  not  at  liberty  to  resort  to 
this  Court  for  relief;  but  inasmuch  as  an  arrangement  was 
entered  into,  the  effect  of  which  was  to  transfer  the  juris- 
diction to  this  Court,  I  think  the  objection,  even  if  it 
were  valid,  has  been  waived.  The  plaintiff  is  entitled  to 
the  costs  of  the  suit;  but  I  make  no  order  as  to  the  costs 
of  the  action. 


Feb,  m. 


Injanction  re- 
fiued  to  restrain 
the  payment  of 
a  dividend  to 
the  sharehold- 
er! of  a  railway 
company,  which 
was  indebted  to 
another  compa- 
ny (the  plain- 
ti  ffs').  for  tolls, 
although  the 
debt  was  secur* 
ed  on  the  tolls 
and  dnes  of  the 
defendants* 
company,  and 
the  plaintiffs' 
company  had 
powers  of  entry 
and  distress. 


THE  SOUTH  YORKSHIRE  RAILWAY  AND  RIVER 
DUN  COMPANY  v.  THE  GREAT  NORTHERN 
RAILWAY  COMPANY. 

X  HIS  was  a  motion  on  behalf  of  the  plaintiffs,  that  the 
defendants,  their  directors,  treasurers,  bankers,  and  agents, 
might  be  restrained  bj  injunction  from  declaring  or  pay- 
ing any  dividend,  or  dividing  or  appropriating  any  of  their 
funds  or  monies  in  or  towards  the  payment  of  any  divi- 
dend, or  so  as  to  render  such  funds  or  monies  liable  to  the 
payment  of  any  dividend  to  or  among  the  shareholders  of 
the  defendants,  unless  and  until  the  defendants  had  paid 
the  amount  of  the  plaintiffs'  demand  in  this  cause,  stated  to 
be  due  to  the  plaintiffs  for  tolls,  and  that  the  defendants 
might  in  like  manner  be  restrained  from  withholding  or 
delaying  payment  of  the  said  tolls. 

The  bill  stated,  that,  by  the  South  Yorkshire,  Doncaster, 
and  Goole  Act,  dated  in  1847,  the  plaintiffs'  company  was 
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incorporated;  and  that,  by  an  Act  passed  in  1860,  autho-        1863. 
rising  the  transfer  to  them  of  the  canal  company,  the     x^Ts^h 
pkintiffs'  company  acquired  its  present  title.    The  raU-    jYorkrhim^ 
way  of  the  plaintiffs,  which  was  near  the  town  of  Don-  RivsBDuifCo. 
caster,  joined  the  Great  Northern  Railway,  intersected  the    j^,  q^^. 
South  Yorkshire  coal  field,  and  was  in  connexion  with    ^^*™f^ 
the  defendants'  line,  the  principal  channel  by  which  the 
coal  was  brought  into  consumption.    Under  these  circum- 
stances, an  intimate  connexion  arose  between  the  two 
companies,  and  in  1849  an  agreement  was  entered  into 
between  the  parties  for  the  passage  of  the  engines  and 
carriages  of  each  company  on  certain  portions  of  the  other's 
line.     In  1861,  the  defendants'  line  was  completed  to 
London,  which  placed  them  in  a  position  to  carry  on  an 
extensiye  trade  in  coal,  and  negotiations  were  immediately 
opened  between  the  parties  for  carrying  on  the  coal  trade, 
which  resulted  in  two  several  agreements,  dated  the  26th  of 
February,  1852,  of  which  the  first  was  briefly  as  follows:— 
First,  reciting  the  connexion  of  the  lines  of  railway,  and 
that  arrangements  had  been  previously  made  for  working 
each  other's  line,  and  that  it  was  desirable  to  make  further 
arrangements  for  the  passage  of  the  defendants'  carriages 
over  the  plaintiffs'  railways  for  the  purpose  of  carrying 
coal  upon  payment  of  a  graduated  toll  in  proportion  to 
the  quantity  of  coal  carried ;  but  that  the  plaintiffs  declined 
to  accede  to  such  arrangement,  unless  they  were  guaran- 
teed from  injury;  and  that  the  plaintiffs  and  defendants 
being  unable  to  determine  upon  any  fixed  rate  of  toll, 
agreed  to  enter  into  the  agreement  for  the  passage  of  the 
defendants'  carriages  over  the  plaintiffs'  line  for  the  pur- 
pose of  coal  traffic,  on  payment  of  such  fluctuating  tolls  as 
therein  contained.    The  deed  by  the  second  article  pro- 
vided, that,  when  and  so  long  as  the  quantity  of  coal  car- 
ried half  yearly  did  not  exceedl26,000  tons,  the  defendants 
should  pay  for  such  user  such  tolls  as  would,  with  the  clear 
profit  made  by  the  plaintiffs  from  their  undertaking  for 
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the  same  period,  enable  the  plaintiffs  to  paj  the  dividends 
on  their  preference  stock  already  issued,  or  to  be  issued 
with  the  consent  of  the  defendants,  and  a  net  dividend  on 
the  ordinary  stock  of  SL  per  cent  for  the  same  half  yearly 
period. 

The  deedHhen  provided,  that,  for  every  25,000  tons 
above  125,000,  the  defendants  should  pay  such  tolls  as 
would  enable  the  plaintiffs  to  pay  an  additional  one  quar- 
ter per  cent  on  their  ordinary  stock. 

By  the  seventh  article,  it  was  provided,  that  such  toll 
should  be  a  charge  on  the  tolls  and  dues  of  the  plaintiffs' 
company ;  and  that,  if  such  toll  should  be  in  arrear  twenty- 
one  days,  the  plaintiffs,  in  addition  to  all  other  legal  and 
equitable  rights  and  remedies  for  enforcing  the  same, 
should  have  power  to  distrain  any  of  the  engines,  car- 
riages, plant,  stock,  goods,  chattels,  and  things  of  and  be- 
longing to  the  defendants,  and  for  the  amount  due,  with 
interest,  and  all  costs,  damages,  and  expenses  which  might 
be  occasioned,  and  to  impound  any  distress  that  might  be 
found  thereupon,  &c.  (a). 


(a)  His  Honour's  decision  was 
affirmed  by  the  Lords  Justices. 
The  deed  which,  after  much  cri- 
ticism in  the  Courts  of  equity, 
was  established  at  law  by  the  de- 
cision of  the  Exchequer  Chamber, 
is  given  befow. 

The  action  on  the  deed  was 
tried  at  the  Spring  Assizes  for 
Lancaster,  1853,  when  contingent 
damages  were  assessed  on  the 
first  count,  and  the  jury  dis- 
charged by  consent  on  the  others. 
The  demurrer  was  argued  in  the 
Court  of  Exchequer  on  the  2nd 
and  27th  of  May,  1853,  when, 
after  time  taken  to  consider,  Jfar- 
tiny  B.,  was  in  fiftvour  of  the  de- 
murrer, and  FarkCy  B.,  and  PlaU^ 
B.,  in  fevour  of  the  plainti& 


The  Lord  Chief  Baron  had 
doubts;  but,  for  the  purpose  of 
pronouncing  judgment^  concur- 
red with  the  majority  of  the 
Court  in  fisivour  of  the  plainti£b. 
The  inclination  of  his  opinion, 
though  he  had  not  formed  a  po- 
sitive one,  was  with  the  judg- 
ment given  by  Baron  Martin, 

Judgment  was  accordingly 
given  for  the  then  plaintlfRg,  (re- 
ported 9  Exch.  66).  This  judg- 
ment was  affirmed  by  the  Exche- 
quer Chamber,  (9  Exch.  642). 

An  appeal  against  that  deci- 
sion is  now  pending  in  the  House 
of  Lords.  The  reasons  assigned 
are  as  follows : — 

1st.  That  the  two  companies, 
the  plaintUSb  and  the  defendants 
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B7  the  second  agreement  of  the  same  date,  which  re- 
cited the  object  and  intention  of  the  parties,  it  was 


in  error,  are  bodies  incorporated 
by  the  l^^atare  with  limited 
powers,  and  for  particular  and 
limited  purposes;  and  that  there 
is  no  authority  vested  in  either 
of  them,  or  in  the  directors  of 
either  of  them,  by  virtue  of  their 
constitution,  which  authorises 
and  renders  valid  the  deed  in 
question. 

2nd.  That  there  is  no  statute 
or  enactment  which  authorises 
and  renders  valid  the  deed  in 
question,  or  those  provisions  of 
it  on,  or  in  respect  of,  which  the 
action  is  brought 

The  deed,  as  set  out  in  the 
plaintiflh'  bill,  is  as  follows: — 

''By  an  indenture,  bearing 
date  the  26th  day  of  February, 
1652,  and  made  between  the 
plaintiff  of  the  one  part  and 
the  defendants  of  the  other  part, 
after  reciting  that  the  lines  and 
branch  lines  of  raUway  forming 
part  of  the  undertaking  of  the 
plaintifla  intersected  or  pene- 
trated into  the  South  York- 
shire Coal  Field,  between  the 
towns  of  Bamsley  and  Penistone 
on  the  one  side,  and  Sheffield, 
Botherham,  and  Swinton  on  the 
other  side,  and  formed  the  means 
by  which  the  coal,  the  produce 
of  such  coal  field,  might  be  trans- 
ported to  distant  places  for  con- 
sumption; and  reciting  that  the 
said  Great  Northern  Bailway 
oonununicated  with  the  railways 
of  the  piaintifb  by  a  junction  or 
junctions  at  or  near  Doncaster, 
in  the  county  of  York;  and  re- 
citing that  certain  agreements 


and  arrangements  had  been  made 
between  the  said  companies  for 
working  each  other's  lines ;  and 
that  the  defendants,  being  desir- 
ous to   make  further   arrange- 
ments, as  thereinafter  specified, 
for  the  passage  over  the  railways 
of  the  plaintiffs  of  the  engines, 
waggons,  and  other  carriages  of 
the  defendants,  for  the  purpose 
of  carrying  coal,  upon  payment 
of  a  graduated  toll  in  proportion 
to  the  quantity  of  coal  so  carried, 
applied  to  the  plaintiffi^  and  re- 
quested them  to  enter  into  such 
arrangements,  but  that  the  plain- 
tifb,  whose  railways  and  canals 
were  largely  used  for  the  carri- 
age of  coal,  which  formed  an  im- 
portant branch  of  their  revenue, 
being   apprehensive   that   such 
further  aiTangements   for  pas- 
sage of  the  engines,  waggons,  and 
other    carriages  of   the    Great 
Northern  Bailway  Company  up- 
on and  over  the  railways  of  the 
plaintifb  might  injuriously  affect 
both  the  coal  traffic  and  general 
traffic  of  the  plaintifb,  declined 
to  accede  to  such  request,  unless 
they  should  be  guaranteed  from 
any    injury   present    or   future 
therefrx>m ;  and  that  the  plaintiffs 
and  defendants,  being  unable  to 
determine  upon  any  fixed  rate  of 
toll  by  which  that  result  could 
be  secured,  had  agreed  to  enter 
into  the  contract  thereby  made 
for  the  jMssage  over  and  along 
the  railway  of  the  plaintifb,  of 
the  engines,  waggons,  and  other 
carriages  of  the  defendants,  for 
the  purpose  of  coal  traffic,  on 
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agreed,  that,  provided  the  authoritv  of  Parliament  could 
be  obtained,  the  plaintiffs  would  grant  and  the  defend- 


payment  of  such  flactuating  tolls 
as  thereinafter  mentioned;  the 
plaint!  flk,  for  themselves,  their 
Baooeaeors  and  assigns,  and  the 
defendants,  for  themselves,  their 
snocessors  and  assigns,  did  there- 
by mutually  covenant  and  agree, 
in  manner  following,  that  is  to 
fcy:— 

*"  1st  That  the  defendants 
shonld  and  might,  at  all  times 
thereafter,  during  the  term  of 
twenty  one  years,  to  oommenoe 
and  be  computed  from  the  1st 
day  of  July,  1851,  pass,  go, 
and  remain,  and  have  full  and 
free  ingress,  egress,  and  regress 
into,  over,  upon,  and  out  of  the 
railways,  and  have  the  tree  use 
of  all  tiie  works  and  oonveniences 
of  the  plaintiffi^  and  eveiy  or  any 
pai't  thereof  with  aU  engines, 
waggons,  or  other  carriages,  offi- 
cers, servants,  and  workmen  ne- 
cessary for  the  purpose  of  carrying 
coal: — 

''2nd.  That  such  passage  of 
the  defendants  over  or  along  the 
said  railways  of  the  plaintiflB, 
and  the  use  of  their  works  and 
conveniences,  should  be  had  and 
made  on  payment  of  such  tolls^ 
and  under  such  restrictions  and 
conditions  as  were  thereinafter 
specified,  and  which  had  been 
mutually  agreed  upon  between 
the  said  companies  (that  is  to 
say)  when  and  so  long  as  the 
quantity  of  coal  carried  over  or 
upon  the  said  undertaking  of  the 
plainti£b,  or  any  part  thereof  to 
the  Great  Northern  Bailway, 
and  thence  south  of  Doncaster 


on  the  main  line,  or  south  of 
Misterton  on  the  loop  line  of  the 
said  Qreat  Northern  Railway, 
together  with  the  quantity  of 
ooal  carried  over  or  upon  the 
said  undertaking,  or  any  part 
thereof,  by  or  for  the  defendants, 
or  by  or  for  any  corporation  or 
person,  under  or  by  virtue  of  any 
arrangement  or  agreement  with, 
or  by  permisBion  o^  the  defend- 
ants, to  any  railway  other  than 
the  Great  Northern  Railway^ 
for  transit  to  the  south  of  Shef- 
field or  Rotherham,  should  not 
amount  to  125,000  tons  in  any 
period  of  six  calendar  months, 
commendng  upon  and  with  any 
Ist  day  of  July  or  1st  day  of 
January,  and  terminating  upon 
and  with  any  3lBt  day  of  Decem- 
ber or  30th  day  of  June,  during 
the  continuance  of  the  said  term 
of  twenty-one  years,  and  the  first 
of  such  periods  to  commence 
with  the  1st  day  of  July,  1861; 
then  the  defendants  should  pay 
to  the  plainti£&  such  toll  for  such 
period  of  six  calendar  months  as 
would,  with  any  dear  profits 
which  might  be  made  by  the 
plainti£b  firom  their  undertaking 
for  the  same  period,  after  pay- 
ment of  all  annual  or  half-yearly 
charges  for  interest  or  other  out* 
goings,  and  all  expenses  of  man- 
agement and  otherwise,  be  suffi- 
cient to  enable  the  plaintifiSi  to 
pay  such  dividends  as  might  at 
any  time  during  such  period  of 
six  calendar  months  be  or  be- 
come payable  upon  or  in  respect 
of  any  guaranteed  or  preference 


CASES  IN  CHANCERY. 


329 


ants  take  a  lease  of  the  whole  of  the  plaintifFs'  andertaking 
upon  the  terms  and  conditions  therein  provided. 


stock  or  shares  of  the  plaintifis 
already  issued,  or  thereafter  to 
be  issued  with  the  knowledge  and 
consent  of  the  defendants,  and 
also  a  clear  net  dividend  at  the 
rate  of  3/L  per  cent,  per  annum, 
for  such  period  of  six  calendar 
months,  upon  the  ordinary  capi- 
tal stock  or  shares  for  the  time 
being  of  the  plaintiffs  then 
called  up,  or  thereafter  to  be 
called  up  with  the  consent  of 
the  defendants;  and  when  and 
so  long  as  the  quantity  of  coal  so 
carried  in  any  such  period  of 
six  calendar  months,  as  afore- 
said, should  amoimt  to  any  of 
the  respective  quantities  therein- 
afler  mentioned,  and  should  not 
amount  to  the  quantity  next 
succeeding  such  quantity  in  the 
order  thereinafter  contained, 
then  the  defendants  should  pay 
to  the  plaintifis  such  toll  for  such 
passage  for  such  period  of  six 
calendar  months  as  would,  with 
any  such  clear  profits  as  afore- 
said, be  sufficient  to  enable  the 
plaintifiBs,  from  time  to  time  and 
at  all  times,  to  pay  any  dividends 
which  might,  for  the  time  being, 
become  payable  upon  or  in  re- 
spect of  any  such  guaranteed  or 
preference  stock  or  shares  of  the 
plaintiffs  as  aforesaid,  and  also  a 
dear  net  dividend  on  such  or- 
dinary capital  stock  or  shares  for 
the  time  being  of  the  plaintiffs  as 
aforesaid,  at  the  respective  rates 
thereinafter  mentioned  (that  is 
to  say),  when  and  so  long  as 
the  quantity  of  coal  so  carried 


in  any  such  period  of  six  calendar 
months  should  amount  to  125,000 
tons,  and  should  not  amount  to 
150,000  tons,  a  clear  net  dividend 
upon  such  ordinary  capital  stock 
or  shares,  at  the  rate  of  3^.  5f. 
per  cent  per  annum,  for  such 
period  of  six  calendar  months; 
and  when  and  so  long  as  the 
quantity  of  coal  so  carried  in 
any  such  period  of  six  calendar 
months  should  amount  to  150,000 
tons,  and  should  not  amount  to 
175,000  tons,  a  clear  net  divi- 
dend upon  such  ordinary  capital 
stock  or  shares,  at  the  rate  of 
3^  10«.  per  cent  per  annum, 
for  such  period  of  six  calendar 
months;  and  when  and  so  long 
as  the  quantity  of  coal  so  car- 
ried in  any  such  period  of  six 
calendar  months  should  amount 
to  175,000  tons,  and  should  not 
amount  to  200,000  tons,  a  dear 
net  dividend  upon  such  ordinary 
capital  stock  or  shares,  at  the  rate 
of  3^.  15«.  per  cent,  per  annum, 
for  such  period  of  six  calendar 
months;  and  when  and  so  long 
as  the  quantity  of  coal  so  carried 
in  any  such  period  of  six  calendar 
months  should  amount  to  200,000 
tons,  and  should  not  amount  to 
225,000  tons,  a  dear  net  dividend 
upon  such  ordinary  capital  stock 
or  shares,  at  the  rate  of  4L  per 
cent  per  annum,  for  such  period 
of  six  calendar  months ;  and  when 
and  so  long  as  the  quantity  of 
coal  so  carried  in  any  such  period 
of  six  calendar  months  should 
amount   to    225,000   tons,   and 
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The  first  agreement  was  approTed  of  and  confirmed  by 
the  shareholders  of  both  companies  at  extraordinary  gene- 


should  not  amount  to  250,000 
tons,  a  dear  net  dividend  upon 
such  ordinazy  capital  stock  or 
shares  of  such  company,  at  the 
rate  of  4/.  6s,  per  cent  per  an- 
num, for  such  period  of  six 
calendar  months;  and  when  and 
so  long  as  the  quantity  of  coal 
so  carried  in  any  such  period 
of  six  calendar  months  should 
amount  to  250,000  tons,  and 
should  not  amoimt  to  275,000 
tons,  a  clear  net  dividend  upon 
such  ordinary  capital  stock  or 
shares  of  such  company,  at  the 
rate  of  4/.  10«.  per  cent  per  an- 
num, for  such  period  of  six  ca- 
lendar months ;  and  when  and  so 
long  as  the  quantity  of  coal  so 
carried  in  any  such  period  of  six 
calendar  months  should  amount 
to  275,000  tons,  and  should  not 
amount  to  300,000  tons,  a  dear 
net  dividend  upon  such  ordinazy 
capital  stock  or  shares,  at  the 
rate  of  41.  I6s,  per  cent,  per  an- 
num, for  such  period  of  six  ca- 
lendar months ;  and  when  and  so 
long  as  the  quantity  of  coal  so 
carried  in  any  such  period  of  six 
calendar  months  should  amoimt 
to  300,000  tons,  and  should  not 
amount  to  325,000  tons,  a  dear 
net  dividend  upon  such  ordinary 
capital  stock  or  shares,  at  the 
rate  of  61,  per  cent,  per  annum, 
for  such  period  of  six  calendar 
months ;  and  when  and  so  long 
as  the  quantity  of  coal  so  carried 
in  any  such  period  of  six  calendar 
monUis  should  amount  to  325,000 
tons,  and  should  not  amount  to 


350,000  tons,  a  net  dividend  up- 
on such  ordinary  capital  stock  or 
shares,  at  the  rate  of  5^  6s,  per 
cent,  per  annntn^  for  sudi  period 
of  six  calendar  months ;  and  when 
and  so  long  as  the  quantity  of  coal 
so  carried  in  any  such  period  of  six 
calendar  months  should  amount 
to  350,000  tons,  and  should  not 
amount  to  375,000  tons,  a  dear 
net  dividend  upon  such  ordinazy 
capital  stock  or  shares,  at  the 
rate  of  5L  lOf.  per  cent  per  an- 
num, for  such  period  of  six  ca- 
lendar months;  and  when  and  so 
long  as  the  quantity  of  coal  so 
carried  in  any  such  period  of  six 
calendar  months  should  amount 
to  375,000  tons,  and  should  not 
amount  to  400,000  tons,  a  dear 
net  dividend  upon  such  ordinary 
capital  stock  or  shares,  at  the 
rate  of  5^  I6s.  per  cent  per  an- 
num, for  such  period  of  six 
calendar  months;  and  when  and 
so  long  as  the  quantity  of  coal  so 
carried  in  any  such  period  of  six 
calendar  months  should  amount 
to  400,000  tons  or  upwards,  a 
dear  net  dividend  upon  such  or- 
dinary capital  stock  and  shares, 
at  the  rate  of  6^  per  cent  per 
annnm,  for  such  period  of  six 
calendar  months:  Provided  al- 
ways, that  whenever  the  quan- 
tity of  coals  so  carried  in  any 
such  period  of  six  calendar 
months,  together  with  any  quan- 
tity brought  forward  and  reckon- 
ed in  that  period  in  pursuance  of 
the  proviso  now  in  statement 
should  be  a  quantity  which  was 
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ral  meetings  held  for  that  purpose,  and  the  seal  of  the 
companies  duly  affixed  in  the  presence  of  two  of  the  di* 


not  an  exact  multiple  of  S5,C00 
toDBy  the  difference  between  the 
total  of  each  quantity  and  the 
earn  of  the  highest  multiple  of 
26,000  tons  contained  therein, 
ahonld  be  carried  on  and  indnded 
and  reckoned  in  the  quantity  of 
coal  regulating  the  rate  of  toll 
for  the  next  succeeding  period  of 
six  calendar  UMmtha:  Pkovided, 
nerertheleflB,  that  when  once  the 
defendants  should  have  become 
liable  to  pay  to  the  plaintiffs 
such  toU  for  Budi  passage  as 
aforesaid  for  any  such  period  of 
six  calendar  months  as  aforesaid, 
as  would  with  any  eoeh  dear 
profits,  and  after  payment  of  such 
expenses  as  aforesaid,  be  suffi- 
cient to  enable  the  plaintifls  to 
pay  such  dividends  upon  guar- 
anteed or  preference  stock  of  the 
plaintiffs  as  aforesaid,  and  a  net 
dividend  upon  thoMdinary  ciq>i- 
tal  stock  or  shares  of  the  plain- 
tiffs not  exceeding  the  rate  of 
4L  10&  per  cent  per  annum,  for 
any  such  period  of  six  calendar 
months,  then  and  from  thence- 
forth the  toU  to  be  paid  by  the 
defendants  to  the  plaintiffs  fbr 
such  passage  as  aforesaid  should 
never,  under  any  drcnmstances, 
recede  nor  be  less,  Har  any  sub- 
sequent period  of  six  calendar 
months  as  aforesaid,  than  sndi 
toll  as  would,  witii  any  such 
dear  profits^  and  after  payment 
of  such  expsnsee  as  aforesaid,  be 
sufficient  to  enable  the  plaintiffs 
to  pay  such  dividends  upon  guar- 
anteed or  preference  stock  as 
aforesaid,  and  also  a  net  dividend 


npoa  the  ordinaiy  coital  stock 
or  shares  of  the  plaintiA,  after 
the  hij^ftest  rate  of  sudi  last- 
mentioned  dividend,  not  exceed- 
ing the  rate  of  4L  10s.  per  cent, 
per  annum,  for  any  period  of  six 
^^^i^aMJM-  months,  whidi  the  de- 
fendants should  have  theretofore 
become  liable  to  pay  to  the  plain- 
tiflh  by  virtue  of  the  said  agree- 
ment now  in  statement  notwith- 
standing the  diminution  to  any 
extent,  in  any  succeeding  period 
of  six  calendar  months,  of  the 
quantity  of  coals  regulating  the 
toll  to  be  paid  as  aforesaid: 

''ard.  That  such  toll  should 
eommoice  and  be  computed  from 
the  1st  day  of  July,  1851,  and 
should  be  payable  and  paid  by 
the  defendants  to  the  plaintiffb 
by  equal  half-yeariy  payments, 
at  the  expiration  of  sixty  days 
after  every  sudi  period  of  six  ca- 
lendar months  as  aforesaid,  the 
first  of  such  payments  to  grow 
due  and  be  made  at  the  expira- 
tion of  sixty  days  after  the  1st  day 
of  January,  1852:  And  that  the 
receipt  of  the  treasurer  for  the 
time  being  of  the  plaiutiflJs  or  of 
the  chairman  and  any  two  of  the 
directors  of  the  plaintiffi^  should 
be  a  suffident  and  effectual  dis- 
diaige  for  such  toll,  or  such  part 
thereof  as  in  such  receipt  should 
be  menticmed  to  be  received: 

<'4th.  That  a  deputation  of 
two  persons  from  each  of  the 
plaintiffs  and  defendants  should 
from  time  to  time  half-yearly  be 
appointed  by  each  of  them  re- 
spectively, by  some  writingunder 
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1853.        rectora.     In  March,  1^2,  the  plaintiffs  and  defendants 
settled  the  amount  due   under  the  agreement  in  the 
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Railway  and 

RivBB  Dvn  Co. 


Tb>  Orbat 

Northern 

Railway  Co. 


the  hand  of  the  raspectiye  secre- 
taries of  the  plaintifb  and  de- 
fendants, and  should,  in  any 
manner  satisfiictory  to  them- 
selves, from  time  to  time  asoer- 
Statemeni,  tain,  and,  within  twenty-one  days 
from  the  Ist  day  of  January 
and  the  Ist  day  of  July  in  every 
year,  fix  the  half-yearly  amounts 
of  toll  which,  under  the  terms 
and  conditions  of  the  said  inden- 
ture now  in  statement^  were  to 
be  paid  to  the  plaintij6G3,  up  to  the 
preceding  Ist  day  of  July  or  1st 
day  of  January,  as  the  case 
might  be,  and  should,  within 
such  twenty-one  days,  report 
in  writing  under  their  hands  to 
the  secretary  of  the  defendants 
the  amount  uf  toll  to  be  so  paid : 
Provided  that,  in  case  the  de- 
fendants should  at  any  time  fiftil 
to  appoint  such  two  persons  on 
their  part^  within  seven  days 
after  being  required  by  a  notice 
in  writing  from  the  secretary  of 
the  plaintifb  to  the  secretary  of 
the  defendants  so  to  do,  or  if  the 
persons  or  any  person  so  at  any 
time  appointed  by  the  defendants 
should  fail  to  meet  the  persons 
so  appointed  by  the  plaintiflh  at 
such  time  and  place  as  the  latter 
should  appoint,  after  having  had 
notice  of  such  time  and  place  by 
some  writing  signed  by  the  se- 
cretary of  the  piMwtiflk  to  the 
secretary  of  the  defendants,  and 
delivered  at  the  office  of  the  last- 
named  secretary  seven  days  be- 
fore the  time  thereby  appointed 
for  such  meeting,  or  if  the  said 
two  deputations  should  at  any 


time  &il  to  agree  as  to  the  amount 
of  the  toll  to  be  fixed,  then,  and 
as  often  as  it  should  so  happen, 
the  two  persons  for  the  time  be- 
ing deputed  as  aforesaid  by  th6 
plaintifb  might  and  should,  in 
manner  aforesaid,  ascertain  and 
fix  and  report  to  the  secretary  of 
the  defendants  the  amoimt  of  toll 
to  be  BO  paid,  stating  at  the  foot 
thereof  that  such  report  was 
made  ex  parte : 

''fith.  That  the  defendants 
should  from  time  to  time  pay 
the  amounts  of  toll  fixed  by  any 
such  report  to  be  paid  to  the 
phuntifb  at  the  respective  times 
thereinbefore  limited  for  pay- 
ment thereof: 

**  6th.  That>  in  case  such  re- 
port should  be  signed  by  either 
of  the  persons  deputed  by  the 
defendants,  or,  not  being  so 
signed,  should  be  afterwards  ac- 
quiesced in  by  the  defendants, 
the  payments  made  in  pursu- 
ance of  the  same  should  not  af- 
terwards be  disturbed,  altered, 
or  aJQGdcted,  on  any  account  or 
pretext  whatsoever.  I(  how- 
ever, not  having  been  so  signed 
or  acquiesced  in,  the  said  report 
should  be  disputed  by  the  direc- 
tors of  the  defendants,  and  such 
directors  should  deny  that  any 
amount  of  toll  so  paid  in  pursu- 
ance of  such  report  was  due,  and 
if  the  said  respective  directors, 
after  conference  thereon,  should 
ultimately  differ  about  the  same, 
such  difference  should  be  settled 
by  arbitration  in  the  manner 
prescribed  by  the   'Companies 
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half  year  up  to  the  Ist  of  January,  1862,  at  the  sum  of        i853. 
6600Z. 


Clauses  Consolidation  Act,  1846/ 
the  plaintifis  being  one  party, 
and  tlie  said  defendants  being 
the  other  party  to  the  reference : 
Provided  always,  that  it  should 
not  be  lawftd  for  the  directors 
of  the  defendants,  or  for  the  de- 
fendants, on  any  pretext  what- 
ever, to  withhold  or  delay  the 
payment  of  the  said  toll  pending 
any  such  arbitration,  but  the 
toll  so  fixed  by  each  such  report 
should  be  paid  on  the  day  on 
which  the  same  was  payable  as 
aforesaid,  notwithstanding  dis- 
pute or  the  pendency  of  any  such 
arbitration;  and  if  the  award 
made  on  any  such  arbitration 
should  determine  that  the  toll 
so  fixed  was  greater  than  was 
due,  the  excess  should  be  de- 
ducted fir6m  the  half-year's  toll 
which  should  become  payable 
next  after  the  making  of  such 
award,  and  the  costs  of  such  ar- 
bitration should  be  in  the  dis- 
cretion of  such  arbitrator: 

**  7th.  That  such  toll  should  be 
a  charge  upon  the  tolls  and  dues 
of  the  defendants;  and  that,  if  the 
sidd  tolls  should  be  in  arrear  fctr 
twenty-one  days  after  the  same 
should  become  payable  as  afore- 
said, the  pkintifb  should,  in  ad- 
dition to  all  other  legal  and 
equitable  rights  and  remedies 
for  enforcing  the  same,  have 
power  to  distrain  any  of  the  en- 
gines, carriages,  plant,  stock, 
goods,  chattels,  and  things  of  or 
belonging  to  the  defendants  upon 
the  said  undertaking  of  the  plain- 
tiffs, for  the  amount  of  the  said 


Th>  South 

yorkshirs 
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ton  which  might  be  in  arrear 
and  unpiaid,  together  with  law- 
fiil  interest  thereon,  and  all  costs, 
damages,    and    expenses  which 

might  be  occasioned  by  the  non-  

payment  thereof,  and  to  take,  Suument, 
hold,  and  impound  any  distress 
or  distresses  found  thereon,  and 
to  deal  with  the  same  in  all  re- 
spects in  like  manner  as  they 
might  take,  hold,  impound,, 
and  deal  with  any  distress  or 
distresses  for  rent  in  arrear : 

<<8th.  That  the  said  toll  should 
be  ])aid  in  manner  aforesaid, 
without  any  deduction  or  abate- 
ment whatsoever: 

^9th.  That  the  defendants 
should  develop  properly  and 
fully,  and  by  aU  reasonable  ways 
and  means  in  their  power,  the 
ooal  traffic  of  the  plainti£GB  to 
and  upon  the  said  Great  North- 
em  Bailway,  and  would  pro- 
vide all  proper  facilities  for  the 
same;  and  that  at  all  timen, 
so  long  as  the  said  indenture 
now  in  statement  should  con- 
tinue in  foroe,  the  defendants 
would,  at  their  own  expense,  in 
the  conduct  and  management  of 
the  traffic  which  they  should  so 
carry  on  upon  the  said  under- 
taking, work,  use,  manage,  and 
regulate  the  same  in  accordance 
with  the  bye-laws  of  the  plain- 
tiff* company,  and  in  a  proper 
and  safe  manner,  and  according 
to  the  best  system  of  manage- 
ment for  the  time  being  known, 
and  in  all  other  respects  would 
regulate  the  conduct  and  ma- 
nagement of  such  traffic  so  as 
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On  the  3rd  of  March,  1852,  the  secretary  of  the  plain- 
tifis'  company  addressed  the  following  letter  to  the  secre- 
tary of  the  defendants'  company: — 


not  mmecessarily  to  interfere 
-with  the  convenient  and  safe  use 
of  the  said  undertaking,  for  the 
purposes  of  the  general  or  re- 
maining traffic  thereof;  and  that 
the  directors  of  the  plaintiffs 
should  have  full  power  to  exar 
mine  into  and  investigate  the 
mode  of  working  such  traffic  of 
the  defendants;  and  if  it  should 
appear  to  them  that  a  better 
system  might  be  adopted,  or  that 
the  coal  traffic  was  not  properly 
and  fully  developed,  or  suffered 
fix)m  neglect  or  other  cause,  then 
such  last-mentioned  directors 
might  fix)m  time  to  time  give 
notice  to  the  defendants'  direct- 
ors of  such  alterations  as  in  the 
opinion  of  the  plaintifib*  directors 
would  remedy  the  evil ;  and  in 
case  any  such  alterations  were 
not  adopted  or  duly  carried  out, 
the  matter  should  be  submitted 
to  arbitration: 

^lOth.  That  the  defendants 
would  at  all  times,  during  so 
long  as  the  said  indenture  now 
in  statement  should  remain  in 
force,  at  their  own  expense,  en- 
gage and  employ  in  and  about 
the  said  coal  traffic  upon  the 
said  undertaking  such  a  num- 
ber of  skilful  and  careful  en- 
gine-drivers, stokers,  guards,  por- 
ters, labourers,  and  other  offl- 
oera  and  servants  as  should  be 
sufficient  for  working  such  coal 
traffic  fhlly,  efficiently,  and  safe- 
ly, and  with  due  regard  to  the 
convenience  and  requirements  of 


the  general  traffic  of  the  same 
undertaking,  and  the  proper  ac- 
commodation of  the  public:  Pro- 
vided, that,  if  the  directors  of  the 
plaintiflb  should  at  any  time 
complain  of  the  inefficiency  of 
any  individuals  so  employed  by, 
or  of  any  part  of  the  establish- 
ment of  the  defendants,  the  mat- 
ter of  such  complaint  should  be 
determined  by  arbitration  in 
case  the  plainti£b  and  defend- 
ants could  not  agree  thereon : 

•*  11th.  That  in  the  working 
and  management  of  the  said  coal 
traffic  upon  the  said  undertak- 
ing, the  defendants  would  not  at 
any  time,  so  long  as  the  said  in- 
denture now  in  statement  should 
remain  in  force,  contravene  any 
of  the  obligations  or  provisions 
whatsoever  of  any  Act  of  Par- 
liament, whether  general  or  lo- 
cal, then  or  from  time  to  time  in 
force,  and  in  any  way  relating 
to  the  said  undertaking,  and 
should  and  would  fully  and  free- 
ly indemnify  and  save  harmless 
the  plaintiffii,  and  the  direct- 
ors thereof,  and  every  of  them, 
from  and  agunst  all  penal- 
ties, forfeitures,  damages,  oosts, 
charges,  expenses,  claims,  and  de- 
mands whatsoever,  incurred  by 
the  defendants  in  any  manner 
relating  to  their  said  traffic: 

"  12th.  That,  whenever  the  di- 
rectors of  the  plaintifb  should 
desire  by  themselves,  their 
agents,  officers,  and  servants,  or 
any  of  them,  to  inspect  all  or 
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"South  Yorkshire  Railway  Company  and  River  Dun  Com- 
pany, Secretary's  Office,  Sheffield,  3rd  March,  1852. 
"  My  dear  Sir. — The  Great  Northern  account  shews  a 
balance  to  our  credit  up  to  the  31st  of  December  last,  of 


any  part  or  parts  of  the  said  nn- 
dertaking  and  works,  or  to  as- 
certain itie  state  of  repair  and 
condition  thereof,  or  to  attend 
board  meetings  of  the  plaintiffs, 
and  for  such  poipose  to  travel 
in  the  carriages  of  the  defend- 
ants, such  directors  and  their 
agents,  officers,  and  servants  re- 
spectively, or  any  of  them,  should 
be  conveyed  free  of  charge  by 
the  Great  Northern  Bailway 
Company  in  their  first  class  car- 
riages, upon  and  over  all  or 
any  part  of  the  Great  Northern 
Bailway :  Provided  always,  that 
it  should  not  be  obligatory  on 
the  defendants  so  to  convey  free 
of  charge  more  than  five  persons 
at  one  and  the  same  time: 

<<13th.  That  the  defendants 
would,  during  the  said  term,  at  all 
times  keep  full,  true,  and  perfect 
aoooimts  of  all  the  coal  carried 
over  or  upon  the  said  undertak- 
ings of  the  plainti£b  or  any  part 
thereof  as  aforesaid;  and  that 
the  plaintiffs  would  also,  during 
the  continuance  of  the  said  term, 
at  all  times  keep  full,  true,  and 
perfect  accounts  relating  to  the 
concerns  and  all  other  traffic  of 
the  said  undertaking ;  and  that 
each  of  the  phdntiffii  and  defend- 
ants would,  at  the  end  of  every 
calendar  month,  render  and  pro- 
duce such  accounts  to  the  other 
company,  and  supply  them,  their 
directors,  agents,  accountants, 
or  servants,  with  full  and  true 

VOL.  I. 


copies  thereof  and  with  all 
vouchers,  documents,  and  in- 
formation which  they  might  re- 
quire to  explain,  elucidate,  and 
verify  such  accounts  for  the  pur- 
poses of  the  said  agreement  now 
in  statement:  Provided  always, 
that,  upon  the  execution  of  the 
said  indenture  now  in  statement, 
and  so  long  as  the  same  should 
continue  in  force,  the  agreement 
of  the  1st  day  of  September, 
1849,  between  the  defendants 
and  the  plaintiffi^  by  and  under 
the  name  of  'The  South  York- 
shire, Doncaster,  and  Goole 
Bailway  Company,'  and  all 
clauses  and  provisions  contained 
therein,  should  be  suspended  as 
respected  both  the  said  compa- 
nies, but  should  revive  and  come 
into  operation  again  in  the  event 
of  the  said  indenture  now  in  state- 
ment becoming  void  and  of  no 
effect  in  any  other  manner  than 
by  the  making  of  the  lease  or  sale 
as  thereinafter  was  mentioned: 

''  14th.  That,  if  Parliament 
should  at  any  time  during  the 
said  term  pass  an  Act  autho- 
rising the  making  of  any  lease 
or  sale,  by  the  plaintifi  to  the 
defendants,  of  the  undertaking 
of  the  plaintiffs,  immediately 
upon  the  passing  of  such  Act, 
and  the  execution  by  both  the 
plaintiffe  and  defendants  of  a 
lease  or  conveyance  of  the  said 
undertaking  in  pursuance  there- 
of, the  said  indenture  now  in 

;  s.  Q. 
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Thi  South 
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Thb  Orsat 

North RRN 

Railway  Co. 

Statement, 


9582Z.  16&  4(i.  for  tolls  (of  which  6600Z.  was  under  the 
agreement),  and  I  should  be  very  much  obliged  by  a  cheque 
for  the  amount  at  the  earliest  convenience  of  your  board. 
The  money  is  required  to  pay  dividends,  the  warrants  for 
which  will  be  issued  in  a  few  days. 

"  I  am,  dear  Sir,  yours  &c. 

"  S.  Charles  Handpield,  Secretary. 
'<  To  Thomas  Reynolds,  Esq.,  Accountant, 
"  Great  Northern  Railway  Company." 


In  reply  to  the  above  letter  the  plaintiffs  received  the 
following: — 

"The  Great  Northern  Railway,  Secretary's  Office, 
King's  Cross  Station,  London,  5th  March,  1852. 
"  Sir. — Your  letter  of  the  3rd,  addressed  to  the  Account- 
ant, applying  for  payment  of  *9518L  16&  4(i,  stated  to  be 
the  balance  due  to  the  South  Yorkshire  Company  to  the 
31st  December  last  for  tolls,  has  been  this  day  laid  before 
the  directors;  and  I  am  instructed,  with  reference  to  the 
recently  concluded  and  sealed  agreement  between  the  two 
companies,  by  which  the  South  Yorkshire  Railway  and 
River  Dun  Company  are  to  be  worked  for  twenty-one 
years  by  the  Great  Northern  Railway  Company  upon  a 
guaranteed  rent,  proportioned  to  the  quantity  of  coals 


statement,  and  all  the  provisions 
thereof  slionld  be  and  become 
void  and  of  no  effect,  save  and 
except  as  to  any  rights  or  reme* 
dies  either  of  the  said  plaintiff 
and  defendants  might  have 
against  the  other  of  them,  by 
reason  or  in  consequence  of  any 
breach  or  non-performance  of 
any  of  the  provisions  of  the  said 
indenture  now  in  statement;  but 
otherwise  the  said  indenture 
now  in  statement  should  conti- 
nue in  force  for  the  said  term  of 


twenty-one  years: 

^'  16th.  That  all  costs,  chai^ges, 
and  expenses  of  and  incident  to 
the  preparation,  completion,  and 
execution  of  the  said  indenture 
now  in  statement  should  be  paid 
and  borne  by  the. plaintiffs,  and 
form  part  of  their  outlay  as 
therein  mentioned,  as  by  such 
agreement,  to  which  the  plain- 
tiffis  crave  leave  to  refer,  when 
produced,  will  appear." 

*  Sic  in  orig. 


Statement, 
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carried  on  the  railway,  and  to  take  effect  from  the  1st        1853. 
July  last,  to  request  the  South  Yorkshire  board  will,  as     thb  South 
necessary  to  the  adjustment  of  the  proper  account,  to  be     Yorkkhirb 

credited  to  and  paid  to  your  company  for  the  half  year  RivBRDimCa 
ended  31st  December  last,  order  such  an  account  to  be     j>^^  orkat 

furnished  as  will  shew  the  quantity  of  coal  carried  by  the     Northbrn 

Kail  WAV  C/O. 

railway  south  of  Doncaster,  and  the  amount  of  revenue 
derived  from  all  sources,  and  the  net  proceeds  thereof 
after  payment  of  all  expenses,  and  the  amount  of  prefer- 
ence and  ordinary  capital  on  which  such  guarantee  has 
been  paid. 

''  I  am.  Sir,  your  obedient  humble  servant, 

"  J.  R.  MowATT,  Secretary. 
"  J.  C.  Handfibld,  Esq.,  Secretary  of  the  South 

Yorkshire  Railway  and  River  Dun  Company, 

Sheffield." 

The  accounts  demanded  were  accordingly  furnished,  as 
well  as  more  detailed  accounts  required  by  the  defendants; 
and  on  the  30  th  of  March,  1852,  Mr.  Mowatt  sent  the  fol- 
lowing letter  to  the  secretary  of  the  plaintiffs'  company, 
inclosing  a  cheque  on  account. 

"  The  Great  Northern  Railway  Company,  Secretary's  Of- 
fice, King's  Cross  Station,  London,  30th  March,  1852. 
"  Sir. — I  am  instructed  to  forward  the  inclosed  cheque 
of  this  company  for  6600Z.  in  favour  of  the  South  York- 
shire Company,  being  a  payment  on  account  of  the  toll  due 
on  the  carriage  of  coals;  the  receipt  of  which  be  so  good 
as  to  acknowledge  on  the  accompanying  printed  form. 
"  I  am,  Sir,  your  obedient  humble  servant, 

"J.  R  Mowatt. 
"  S.  C.  Handfibld,  Esq.,  Secretary,  South 
Yorkshire  Railway,  Sheffield." 

On  the  30th  of  June,  1852,  an  Act  of  Parliament  re- 

z2 
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ceived  the  royal  assent,  intituled  "An  Act  to  enable 
the  South  Yorkshire  Railway  and  River  Dun  Com- 
pany to  transfer  their  undertaking  to  the  Great  Northern 
Railway  Company/'  which  recited,  inter  alia,  that  both 
companies  were  desirous  that  such  an  arrangement  should 
be  effected;  and  that  an  agreement  had  been  entered  into 
between  them  under  their  respective  common  seals,  bear- 
ing date  the  26th  of  February,  1852,  for  transferring  to  the 
Great  Northern  Railway  Company  the  undertakings  and 
property  of  the  other  company.  The  Act  then,  in  the  1st 
and  2nd  sections,  gave  power  to  the  plaintiffs  to  lease  or 
sell,  and  to  the  defendants  to  take,  the  line  of  the  plain- 
tiffs (a),  and  in  the  other  sections  of  the  Act  made  pro- 


(a)  The  1st  and  2nd  sections 
of  the  Act  (16  &  16  Vict  c.  diii.) 
are  as  follows: — 

Sect.  1.  <<  It  shall  be  lawful  for 
the  South  Yorkshire  Railway  and 
River  Dun  Company, with  the  au- 
thority of  three-fifths  of  the  votes 
of  the  shareholders  thereof  who 
may  be  present,  either  personal- 
ly or  by  proxy,  at  some  extraor- 
dinary general  meeting  of  the 
Company,  to  demise  or  lease 
their  undertaking,  for  such  con- 
sideration or  annual  rent  as  they 
shall  think  proper,  unto  the 
Great  Northern  Railway  Com- 
pany, for  any  term  which  has 
been  or  shall  be  agreed  upon; 
and  the  Great  Northern  Rail- 
way Company  are  hereby  au- 
thorised, with  the  like  authority 
of  the  shareholders  thereof,  to 
enter  into  and  accept  such  lease; 
and  every  such  lease  shall  be 
valid  and  efiectual,  and  shall  en- 
title the  Great  Northern  Rail- 
way Company,  during  the  term 
therein  granted,  to  the  full  and 


free  use  and  enjoyment  of  the  un- 
dertaking thereby  demised  and 
the  works  connected  therewith." 
Sect  2.  ''  It  shall  be  lawful  for 
the  South  Yorkshire  Railway 
and  River  Dun  Company,  by  and 
with  the  authority  of  three-fifths 
of  the  votes  of  the  shareholders 
thereof  who  may  be  present,  ei- 
ther personally  or  by  proxy,  at 
some  extraordinary  general  meet- 
ing of  that  Company  specially 
called  for  the  purpose,  to  sell, 
transfer,  or  diepose  o^  and  for 
the  Great  Northern  Railway 
Company,  by  and  with  the  like 
authority  of  the  shareholders 
thereof,  to  purchase  or  accept, 
the  undertaking  of  the  South 
Yorkshire  Railway  and  River 
Dun  Company,  for  such  consi- 
deration and  upon  such  terms 
and  conditions  as  have  been  or 
may  be  mutually  agreed  upon, 
subject  to  the  existing  liabilities 
affecting  the  same  undertaking, 
and  subject  also  to  the  provi- 
sions of  this  Act.*' 
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vision  for  the  conveyance  to  be  executed,  and  the  mode  of        la/^, 
carrying  the  transfer  into  effect  thb  South 

Shortly  after  the  passing  of  the  Act  the  plaintiffs  sent     Yorksuirb 
to  the  defendants  a  conveyance  in  pursuance  of  the  Act,  rivskDunCo. 
and  of  the  agreement  of  the  26th  of  February,  1852,  but    .j^^  griat 
which  the  defendants  did  not  then,  and  which  they  sub-     Northrbm 

'  -^  Railway  Co. 

sequently  refused  to  execute.  In  the  meanwhile,  on  the 
5th  of  July  the  plaintiffs,  and  on  the  6th  the  defendants 
appointed  two  persons  to  estimate  the  amount  of  toll  to 
be  paid  to  the  plaintiffs  by  the  defendants  for  the  half 
year  up  to  the  1st  of  July,  1852,  under  the  agreement.  . 
After  some  correspondence  the  defendants  met  at  Don- 
caster  on  the  16th  of  July,  1852,  when  a  difference  arose 
as  to  the  number  of  hundred  weight  to  go  to  the  ton,  the 
plaintiff  contending,  that  the  word  ton  must  be  taken  in 
the  ordinary  sense  to  be  twenty  hundred  weight,  the  de- 
fendants on  the  other  hand  claiming  to  be  allowed  twenty- 
one  hundred  weight  for  every  ton.  In  consequence  of 
this  disagreement  the  deputation  of  the  plainti£&,  on 
the  20th  of  July,  proceeded  to  estimate  the  sum  due  to 
their  company  from  the  defendants,  which  they  accord- 
ing certified  to  amount,  from  the  1st  of  January  to  the  1st 
of  July,  1852,  to  12,544Z.  16&  Set,  "as  being  the  sum 
which,  with  the  clear  profits  that  had  been  made  by  the 
South  Yorkshire  Kailway  and  River  Dun  Company  from 
their  undertaking  for  the  same  period,  after  payment  of 
all  annual  or  half  yearly  charges  for  interest  and  other- 
wise, outgoings,  and  all  expenses  of  management  &c.,  was 
sufiicient  to  enable  the  plaintiffs'  company  to  pay  4Z.  per 
cent,  dividend  for  the  six  mdnths,  both  on  the  preference 
and  ordinary  shares  of  the  company."  The  certificate  and 
report  were  sent  to  the  defendants,  but,  at  a  meeting  held 
by  them  on  the  27th,  were  voted  to  be  unsatisfactory,  it 
not  being  accompanied  by  the  detailed  accounts  necessary 
to  shew  the  earnings  and  expenses  of  the  plaintiffs.     A 
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cop7  of  such  resolution  was  sent  by  the  defendants  to  the 
plaintiffs,  who  caused  a  meeting  of  the  directors  to  be  held 
on  the  10th  of  August,  1852,  at  which  it  was  resolved, 
that  the  directors  should  call  the  attention  of  the  Great 
Northern  Board  to  the  4th,  5  th,  and  6th  clauses  of  the  agree- 
ment, which  provided  for  the  arrangement  of  differences 
by  arbitration.  A  copy  of  this  resolution  was  sent  to  the 
defendants;  and  a  conference  between  the  two  boards  took 
place  on  the  25th  of  August,  J  852,  when  objections  were 
taken  to  the  Transfer  Act,  on  the  ground  that  it  gave 
powers  to  the  Midland  Railway  Company  which  would 
interfere  with  the  command  the  defendants  desired  to  have 
of  the  Yorkshire  coal  field.  It  was  stated  at  the  confer- 
ence, that  the  agreement  was  "  not  legally  valid,"  but  the 
defendants  agreed  to  pay  9000iw  without  prejudice. 

From  that  time  negotiations  continued  between  the  two 
companies,  in  the  course  of  which  the  defendants  im- 
pugned the  agreement  of  the  26th  of  February,  1852.  On 
the  8th  of  January,  1853,  the  plaintiffs  sent  a  notice  to 
the  defendants  that  they  had  appointed  a  deputation  to 
fix  the  amount  of  toll,  pursuant  to  the  agreement;  and 
that,  if  the  defendants'  agents  failed  to  meet  at  the  time 
appointed,  the  plaintiffs'  agents  would  proceed  without 
theuL 

In  answer  to  such  notice  the  plaintiffs  received  the  fol- 
lowing letter: — 


"The  Great  Northern  Railway,  Secretary's  Office, 
King's  Cross  Station,  London,  17th  of  January, 
1853,  A.  198. 
"  Sir, — Upon  the  subject  of  the  notice,  dated  the  8th 
instant,  and  which  in  your  official  capacity  you  handed  to 
me  that  day,  I  am  instructed  to  inform  you  that  the  Great 
Northern  Railway  Company  decline  to  recognise  the  agree- 
ment of  the  26th  February,  1852,  therein  referred  to,' as  a 
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valid  or  binding  agreement^  or  to  make  any  sach  appoint-        i8d3. 
ment  as  is  required  by  the  said  notice,  in  pursuance  of  the     th«  South 
said  alleged  agreement.    But  I  am  further  to  inform  you,    Yormhihb 

1     >.  ^^      ^  _    .,  _,  ,    "^      _    Railway  and 

that  the  Qreat  Northern  Railway  Company  are  ready  and  RivuiDuNCa 

willing  to  furnish  to  the  South  Yorkshire  Railway  Com-     thb  Grsat 

pany  all  such  accounts  of  the  quantity  of  coals  carried  by   j^J^*^"*^ 

the  said  Great  Northern  Railway  Company  over  the  said        

South  Yorkshire  Railway  as  the  said  South  Yorkshire 

Railway  Company  are  entitled  to  under  the  agreement  of 

September,  1849,  in  the  same  manner  as  such  accounts 

have  been  hitherto  furnished  since  the  time  when  the 

last-mentioned  agreement  came  into  operation. 

"  I  am,  Sir,  your  obedient  humble  servant, 

"J.  R  MowATT,  Secretary. 

"  To  J.  C.  Hahdfieli),  Esquire,  Secretary,  South 

"  Yorkshire  Railway  Company,  Sheffield." 

On  the  18th  of  January,  1853,  the  plaintiffs'  deputa-  * 
tion  (that  of  the  defendants  having  failed  to  appear)  pro- 
ceeded to  fix  the  amount  of  the  toll,  which  they  certified 
to  be  13,1 1 6L  la.  Id.  The  plaintiffs,  on  the  26th  of  January, 
1853,  filed  their  bill,  stating  that  the  sum  of  1 6,666{.  1 7&  id. 
was  then  owing  from  the  defendants;  that  they  had  re- 
fused to  perform  the  agreement,  though  they  still  made 
use  of  the  plaintiffs'  line,  and  prayed  that  the  said  agree- 
ment might  be  decreed  to  be  specifically  performed  under 
the  decree  of  the  Court 

The  bill  stated,  that  the  defendants  had  now  a  large  fund 
in  hand  accruing  from  their  tolls  and  dues,  and  insisted  that 
the  amount  due  to  the  plaintiffs  was  a  charge  on  such 
tolls,  and  prayed  for  an  injunction  in  the  terms  frt>m  which 
the  present  notice  of  motion  was  taken. 

Mr.  Malins,  Mr.  FoUetty  and  Mr.  BovUl  for  the  motion. —     Argument. 
This  is  an  agreement  strictly  in  conformity  with  the  pro- 
visions  of  the  8  &  9  Vict.  c.  20,  s.  87.     By  that  Act,  a  com- 
pany was  authorised   to  contract  with  another  railway 
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1863         company,  for  the  passage  of  their  trains,  upon  the  payment 
Thi  South     ^^  ^^'^  ^^^  ^  should  be  agreed  on;  and  it  was  lawful 

Y0RK8HIKB    for  the  companies  to  enter  into  any  contract  for  the  divi- 
Railway  and     .  *^  "^ 

RzvbrDunCo.  sion  or  apportionment  of  such  tolls.  This  was  precisely 
Thb  Grbat  what  had  been  done.  The  agreement  was  not  an  agree- 
lUttWAY^  ment  for  a  lease,  but  simply  for  the  passage  of  the  trains 
upon  payment  of  tolls,  and  was  clearly  valid. 

If,  then,  the  agreement  was  within  the  Act,  it  created 
an  equitable  charge  on  the  receipts  of  the  defendant,  and, 
consequently,  gave  the  plaintiffs  a  lien  on  the  fund,  which 
they  now  had  in  their  handa  At  the  same  time  it  was 
not  such  a  charge  as  the  plaintiffs  could  enforce  by  action 
at  law. 

This  Court  would  not  countenance  an  endeavour  by  a 
railway  company,  upon  such  grounds  as  were  now  re- 
lied on  by  these  defendants,  to  evade  a  solemn  agreement 
In  Hawkes  v.  The  Eastern  Counties  Railway  Company  (a), 
Lord  St  Leonards  said,  that  where  a  person  capable  of 
entering  into  a  contract  did  enter  into  it,  there  were  no 
grounds  for  saying,  that  that  person  could,  by  saying  that 
the  act  he  was  called  on  to  perform  was  illegal,  refuse  to 
perform  his  agreement  His  Lordship  added,  that  he,  in 
such  a  case,  should  have  had  no  hesitation  in  directing  a 
specific  perfonnance  of  the  agreement 

The  Solicitor  General,  Mr.  Wigram,  and  Mr.  K  B.  Dent- 
son  appeared  for  the  defendants,  but  were  not  called  on. 

JudgmenL      The  ViOB-ChaNCELLOB  : — 

The  substance  of  the  case  of  the  plaintiffs  is,  that  theyseek 
to  recover  tolls  which  are  due  to  them  as  remuneration  for 
the  use  of  their  works  by  the  defendants,  the  Great  Nor- 
thern Railway  Company.  There  is  no  question  that  the 
works  have  been  used;  and  upon  the  main  question,  that 
some  remuneration  is  due  to  them,  there  can  be  no  doubt; 

(a)  1  De  G.,  Mac.  &  Q.  737. 
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but  I  can  only  look  at  the  rights  of  the  plaintiffs  with  re-        i863. 
ference  to  the  relief  they  ask  of  this  Court,  according  to     ^hi  South 
the  frame  of  the  suit  in  which  they  state  their  complaint,     Yorkshih* 
and  define  the  sort  of  relief  that  they  ask.    They  ask  the  riv«rDunCo. 
specific  performance  of  the  agreement;  tney  ask,  upon  the     j,^^  grkat 
footing  of  that  agreement,  a  declaration  that  they  are  en-    j^^""J"^^ 

titled  in  equity  to  a  charge  upon  the  tolls  of  the  defend-         

ants;  and,  as  ancillary  to  these  two  rights,  they  ask  an 
injunction  to  restrain  the  defendants  from  administering 
that  property  of  which  they  are  in  possession  as  the  assets 
of  their  own  company,  and  produced  by  the  tolls  of  their 
own  company,  in  any  other  way  than  such  as  shall  be 
consistent  with  the  rights  asserted  by  the  bUL 

They  therefore  claim  a  right  to  the  specific  performance 
of  the  agreement,  a  right  to  an  equitable  charge,  and,  as 
founded  upon  these,  a  right  to  an  injunction.  The  de- 
fendants insist,  that,  although  the  agreement  which  the 
bill  asks  to  have  perfonned  was  executed  by  both  parties, 
and  although  it  was  acted  upon  for  a  considerable  time, 
they  are  advised  now  that  it  is  illegal,  and  therefore  can- 
not be  treated  as  a  contract  upon  the  footing  of  which  the 
rights  of  the  parties  are  to  be  determined 

It  has  been  very  much  pressed  upon  the  Court,  that,  if 
there  is  a  doubt  upon  the  validity  of  that  agreement,  the 
duty  of  the  Court  in  the  present  stage  of  the  cause  is,  to 
protect  the  property  during  the  discussion  of  the  question. 
Two  cases  have  been  quoted  as  authorities  on  this  subject 
— one  before  the  present  Lord  Chancellor,  and  the  other 
before  the  late  Master  of  the  Rolls,  Lord  La/ngdaie.  I  can- 
not treat  either  of  these  cases  as  governing  the  present 

The  principle  on  which  the  Court  has  interfered  by  in- 
junction to  preserve  property  pending  litigation  does  not 
seem  to  me  to  apply  to  a  case  of  this  kind.  This  is  a 
mere  demand  for  pecuniary  remuneration  upon  the  foot- 
ing of  a  certain  agreement;  not  a  question  as  to  the  right 
of  shareholders  upon  the  construction  of  the  terms  of  the 
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contract  inter  se,  which  was  KynastoiCs  case;  nor  a  case 
like  that  before  Lord  GranworOh  where  there  was  a  ques- 
tion whether,  as  between  two  agreements  relating  to  traffic, 
one  should  be  allowed  to  proceed,  which,  if  it  did  proceed, 
might  have  been  acted  upon  in  a  way  to  produce  great 
inconvenience,  loss,  and  mischief. 

Now,  if  I  were  to  interfere  on  that  principle  here,  what 
should  I  do  ?  I  should  sequester  a  certain  amount  of  the 
funds  of  the  defendants  pending  a  litigation  as  to  the 
specific  performance  of  this  agreement. 

I  am  not  aware  of  any  case  in  which,  upon  a  suit  for  the 
specific  performance  of  an  agreement,  the  Court  has  been 
asked  to  interfere  by  way  of  injunction  in  order  to  keep 
the  property  in  specie  pending  the  litigation,  when  the 
property  was  a  mere  pecuniary  demand.  It  was  quite  a  dif- 
ferent thing  where  the  property  is  property  to  be  dealt 
with  in  specie  as  the  subject  matter  of  the  agreement,  and 
which,  if  allowed  to  go  into  the  hands  of  the  one  party  or 
the  other,  might  put  their  rights  in  such  a  condition  as  to 
produce  irreparable  mischief 

It  must  be  considered,  whether,  looking  at  the  terms  of 
the  agreement,  the  subject  matter  of  it,  and  the  situation 
of  the  contracting  parties,  it  is  one  in  which  it  is  probable 
that  the  jurisdiction  of  specific  performance  can  be  ap- 
plied. It  is  an  agreement  extraordinary  and  specific, 
peculiar  and  intricate  in  its  terms  and  construction.  The 
parties  entering  into  it  saw  that  circumstances  might  oc- 
cur which  would  render  it  a  matter  beyond  all  doubt,  that 
this  agreement  should  not  be  that  which  should  regulate 
their  conduct;  for,  contemporaneously  with  it,  there  was 
the  agreement  for  the  transfer  of  the  whole  undertaking 
of  the  one  company  to  the  other;  and  there  had  been  an 
antecedent  agreement  made  in  the  year  1 849  for  regulat- 
ing the  remuneration  for  that  very  traffic  upon  the  plain- 
tifi^s'  line,  which  is  the  subject,  according  to  the  terms  of 
the  agreement  of  1852,  of  this  suit 
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The   13th  clause  contemplates  the  occurrence  of  the        i863. 
case  of  the  former  agreement,  which  would  fix  the  amount     thk  South 
of  tolls  to  be  payable  by  the  defendants  to  the  plaintiffs     Yorkhhirb 

.  .  ,  -1^     ,      ,      Railway  and 

as  an  agreement  again  to  come  mto  operation.  No  doubt  RivkrDunCo. 
it  describes  the  cLrcumstances  in  which  the  contingency  j^^^  qrkat 
may  occur,  of  the  parties  recurring  to  that  agreement  of  T?J**"^"^nL 
1849  in  very  extraordinary  and  hardly  intelligible  terms. 
Before  all  things,  the  Court,  in  cases  where  it  is  asked 
to  make  a  decree  for  the  specific  performance  of  an 
agreement,  or  to  entertain  an  application  for  an  iujunc- 
tion  upon  the  footing  that  a  specific  performance  may  be 
decreed,  ought  to  look  for  certainty  in  the  terms  of  the 
agreement,  and  for  something  clear  and  intelligible  with 
which  it  can  deal ;  and  the  Court  would  expect  to  find 
in  the  terms  of  the  agreement  sought  to  be  specifically 
performed  such  terms  as  this  Court  could  by  its  au- 
thority, and  by  enforcing  its  own  decree,  direct  in  all  re- 
spects to  be  specifically  performed.  I  cannot  look  upon 
this  agreement  as  so  certain  in  its  terms  as  that  it  could 
be  the  subject  of  a  decree  for  specific  performance.  I 
find  it  substantially  not  so  much  an  agreement  for  an 
amount  of  toll  as  an  agreement  for  an  amount  of  divi- 
dend. It  Is  said,  indeed,  that,  according  to  the  construc- 
tion of  that  part  of  the  agreement,  it  is  a  mere  matter  of 
arithmetical  calculation.  But  it  introduces  this  extraor^ 
dinary  stipulation  (of  the  legality  of  which  I  doubt  ex- 
tremely), a  stipulation  that  the  toll  is  to  be  fixed  with 
reference  to  the  amount  of  profits  to  be  earned  by  the 
company  to  which  it  is  to  be  paid.  How  could  this  Court 
enforce  the  specific  performance  of  such  a  stipulation  as 
that  ?  .  And,  if  it  cannot,  how  should  I  be  justified  in  in- 
terfering now  with  the  rights  of  the  parties  by  sequestrat- 
ing a  considerable  part  of  the  assets  of  one,  the  defend- 
ants' company,  merely  because  the  plaintiffs  have  had 
their  line  used,  and  have  not  yet  received  a  proper  re- 
muneration for  the  use  of  it 
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1853.  ^t  may  be  extremely  unfortunate  that  an  agreement 

ThbSout  ™^^^®  between  two  considerable  bodies  should  be  framed 

YoRKSHiRB  in  such  extraordinary  terms ;  it  may  lead  to  great  embar- 

Railwat   and  __  ,  «I,,i,  T» 

RivbhDunCo.  rassment  and  loss  on  the  part  of  the  shareholders.     But 

^'  sequestrating  the  fund,  and  preventing  the  payment  of  a 
dividend  to  the  shareholders  of  the  Great  Northern  Rail- 
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way  Company,  would  not  advance  one  inch  the  deter- 
mination of  the  question  as  to  the  right  on  the  part  of  the 
plaintiffs  to  exact  a  toll  of  a  given  amount,  the  amount  of 
which  they  say  they  can  ascertain,  but  the  amount  of 
which,  as  to  its  legality  under  the  agreement,  is  disputed 
by  the  plaintiffs. 

It  would  be  the  duty  of  the  Court,  where  there  is  a  case 
in  which  substantially  there  is  a  right  on  the  part  of  the 
plaintiffs  to  recover  something  as  against  the  defendants, 
to  give  its  best  assistance,  in  order  to  enable  that  to  be  paid 
to  the  plaintiffs  which  must  be  considered  their  due.  But 
I  must  deal  with  the  case  as  it  is  constituted  by  the  re- 
cord before  the  Court. 

The  counsel  for  the  plaintiffs  seem  to  have  felt  some 
embarrassment  as  to  the  terms  in  which  the  injunction  is 
asked,  and  they  say  they  will  be  content  if  a  sum  of  money 
is  paid  into  Court  What  sum  of  money  ?  Who  would 
be  benefited  by  the  payment  into  Court  of  a  sum  of 
money?  There  it  would  lie,  and  the  question  in  the 
meantime  between  these  parties  would  remain  undisposed 
of,  awaiting  the  result  of  a  decree,  upon  which,  so  fiur  as  I 
can  now  see,  the  plaintiffs  would  fail. 
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18A3. 

INGE  V.  THE  BIRMINGHAM,  WOLVERHAMPTON,    April  %m. 
AND  STOUR  VALLEY  RAILWAY  COMPANY. 

JL  HE  bin  was  filed  on  the  30th  of  April,  1850,  by  Wil-  a  landowner, 
liam  Inge,  and  it  asked  that  the  defendants,  the  Railway  ^^jJJ^, 
Company,  might  be  decreed  to  perform  specifically  an  pany  with  the 
agreement  to  purchase  certain  land  and  premises  belonging  treat,  aent  in 
to  the  plaintiff  for  the  sums  of  1350i  and  150i  for  com-  Klu2^^ 
pensation,  with  interest  firom  the  date  of  the  agreement     J^^*  *  2d 
The  plaintiff  was  the  owner  in  fee  simple  of  certain  shortly  after- 
land,  which  lay  in  the  angle  formed  by  Lower  Temple-  the  company 
street  and  Pinfold-street,  Birmingham,  and  comprised  an  ^  Mtioe^nn- 
area  of  about  3662  square  yards.    The  land  had  been  let  ^"*^®  ^®? 

^  ^  lection  of  the 

on  a  building  lease,  in  1772,  for  a  term  of  ninety-nine  8&9  Vict 
years,  at  a  ground  rent  of  322. 13«.  per  annum,  and  was  mmpany  not 
now  covered  with  buildings.  JUSS^f  ^IS^ 

In  June,  1848,  Mr.  Cheshire,  the  surveyor  of  the  com-  ^^  twenty- 

on«  days,  the 

pany,  wrote  to  Mr.  Whately,  of  Birmingham,  the  plain-  landowner 
tiff^s  solicitor,  informing  him  that  a  portion  of  the  plain-  timi^theram 
tiff's  property  in  Lower  Temple-street  would  be  required  JJ^*^'*'^* 
for  the  railway.    Mr.  Whately,  in  reply  to  such  communi-  upon  which 
cation,  requested  to  be  furnished  with  a  plan  of  the  pro-  wrote  to  the 
perty  required;  which  was  shortly  afterwards  forwarded,  IJ^L"*«  The* 
with  a  note  to  the  following  effect: —  company  wui 

°  pay  the  amount 

"Sir, — I  forward  to  you  a  plan  and  section  as  wished:  claimed  for  the 

'  ,  ,  ,  purchaie  of  the 

the  street  will  be  raised  in  the  blue  line.    I  am  fully  au-  landowner's 
thorised  by  the  directors  to  purchase  the  five  houses,  as  iand."Theiand- 
coloured  red  on  the  sketch,  and  shall  be  glad  of  an  ap-  SSIld'in  aI"* 
pointment  to  treat  "  Yours  &a,  fee,  f?i»on»  ^^ » 

'^        '  „        bill  for  specific 

"John  Cheshire.        performance  of 

the  agreement; 
— Held^  that  the  letter,  together  with  the  notice  and  the  claim,  amounted  to  a  binding  agreement 

Slsmft^,  after  notice  to  treat,  a  company  may  by  their  conduct  waire  their  right  to  insist  on  the 
landowner's  proceeding  under  one  of  the  three  mddes  pointed  out  by  the  Lands  Clauses  Consolida- 
tion Act 

Whether  this  Court  will  decree  specific  performance  of  a  contract  arising  under  the  Act  from  a 
defoult  to  summon  a  jury  within  the  time  fixed  by  the  68th  section — Qutsre, 

VOL.  I.  A  A  s.  a 
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1653.  ^^  ^^^  ^^^  ^f  September,  1 848,  the  plaintiff  was  seired 


Inok 


with  the  following  notice  under  the  statute,  accompanied 
v'        by  a  plan   of  the  land  and  of  the  buildings  erected 

Tbb  Birming-    .1 

HAM,WoLv«R.  thereon: — 

HAMPTON,  AND     ^ 

Railway  Co.  ''  Birmingham,  Wolverhampton,  and  Stour  Valley." 

SuuemeHL  **  You  are  requested  to  take  notice  that  the  Birming- 
ham, Wolverhampton,  and  Stour  Valley  Railway  Com- 
pany, incorporated  by  an  Act  of  Parliament  passed  in  the 
9th  and  10th  years  of  the  reign  of  her  present  Majesty,  in- 
tituled '*  An  Act  for  making  a  Railway  from  Birmingham 
to  Wolverhampton,  and  to  the  Grand  Junction  Railway 
in  the  parish  of  Bushbury,  with  a  Branch  to  Dudley,"  re- 
quire to  purchase  and  take  for  the  purposes  of  the  said 
Act  all  those  pieces  or  parcels  of  land  or  ground  contain- 
ing by  admeasurement  330  square  yards  or  thereabouts, 
more  or  less,  together  with  all  buildings  and  erections 
standing  and  being  thereon ;  which  said  pieces  of  land, 
buildings,  and  hereditaments,  so  required  as  aforesaid,  are 
situate  in  the  parish  of  Birmingham,  in  the  county  of 
Warwick,  and  are  parcel  of  the  larger  piece  of  land  mark- 
ed or  referred  to  in  the  map  or  plan  and  in  the  book  of 
reference  of  the  said  Railway  Company  deposited  at  the 
office  of  the  clerk  of  the  peace  for  the  said  county  of  War^ 
wick,  with  the  numbers  292e,  292/,  292^,  292&,  292i,  in 
the  said  parish  of  Birmingham,  or  in  whatsoever  way  the 
same  are  therein  marked  or  referred  to;  and  for  the  bet- 
ter description  of  the  said  pieces  of  land,  buildings,  and 
hereditaments  so  required  as  aforesaid,  the  same  are  de- 
lineated in  a  plan  attached  hereto,  and  thereon  distin- 
guished by  a  red  colour;  and  the  said  company  are  will- 
ing to  treat  and  agree  with  you  and  every  of  you  for  the 
purchase  of  the  said  pieces  of  land,  buildings,  and  heredi- 
taments so  required  as  aforesaid,  and  as  to  the  compen- 
sation to  be  made  to  you  and  every  of  you  for  the  damage 
that  might  be  sustained  by  you  and  every  of  you  by  reason 
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of  the  execution  of  the  works  authorised  by  the  Act  of       1853. 
Farfiament  above  referred  ta    And  the  said  company        ingi 
hereby  demand  from  you  and  every  of  you  the  particulars  THiBmMnia- 
of  your  respective  estates  and  interests  in  the  land  and  ham,  Wolvb». 

-•'_.  *^  .,  -  .-  ,^1,.  HAMPTON,  AND 

hereditaments  so  required  as  aforesaid,  and  of  the  claims  StoueVallst 
made  by  each  of  you  respectively  in  respect  thereof  And  JLJ 
you  are  further  required  to  take  notice,  that  if,  for  twenty-  BtaUmetu. 
one  days  after  the  service  hereof,  you  shall  fail  to  state 
the  particulars  of  your  respective  claims  in  respect  of  the 
land  and  hereditaments  required  as  aforesaid,  or  to  treat 
with  the  said  company  in  respect  thereof,  or  if  you  or  any 
of  you  respectively  and  the  said  company  shall  not  agree 
as  to  the  amount  of  the  compensation  to  be  paid  by  the 
said  company  for  or  in  respect  of  your  respective  interests 
in  the  premises  so  required,  or  the  interests  therein  which 
you  respectively  are  by  the  said  Act  of  Parliament  en- 
abled to  sell,  or  for  any  damage  that  may  be  sustained  by 
you  respectively  by  reason  of  the  execution  of  the  works 
authorised  by  the  said  Act,  the  said  company  will  forth- 
with proceed  to  require  the  amount  of  such  compensation 
to  be  settled  in  the  manner  by  the  said  Act  provided  for 
settling  cases  of  disputed  compensation.  Dated  this  14th 
day  of  August,  184&  ''  Hsnut  Mobgai^,  % 

"  Secretary  of  the  said  Company/' 
*^  To  Captain  Inge,  and  to  all  persons  having 

or  claiming  any  estate  or  interest  in  the 

said  landa'' 

On  the  same  day  Mr.  Whately,  on  behalf  of  the  plain- 
tiff, sent  the  following  notice  to  the  secretary  of  the  com- 
pany:— 

'^  To  the  Birmingham,  Wolverhampton,  and  Stour  Valley 
Railway  Company,  and  to  Mr.  Henry  Morgan,  their 
Secretary. 
'^In  reference  to  a  notice,  dated  the  14th  August,  1848, 

signed  by  you  the  said  Henry  Morgan,  secretary  of  the 

A  A  2 
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1853.        said  company,  and  addressed  to  me,  I,  the  undersigned 

"  j^^^  ^      William  Inge,  do  hereby  give  you  notice  that   I  claim 

V.  to  be  seised  in  fee  simple  of  and  in  the  pieces  or  parcels 

Tub  Bikming-      ^  ,       ,  ,  .  •         i 

HAM,WoLVBR-  of  land  or  ground  and  hereditaments  mentioned  or  re- 
Stoij^ai.ley  fenred  to  in  the  map  or  plan,  and  in  the  book  of  reference 
Railway  Co.   ^f  ^j^^  g^jj  railway  therein  mentioned,  with  the  numbers 
Statement.     292^,  292/,  292flr,  292A,  and  292t,  and  required  by  the  said 
notice  to  be  purchased  and  taken  by  the  said  company, 
together  with  the  buildings  and  erections  standing  and 
being  thereon,  subject  to  an  unexpired  term  therein ;  and 
which  said  unexpired  term,  and  the  rent  payable  in  re- 
spect thereof,  are  set  forth  in  a  schedule  hereunto  an- 
nexed. 

''And  I  do  further  give  you  notice  that  I,  the  said 
William  Inge,  do  claim  from  you,  the  said  Birmingham, 
Wolverhampton,  and  Stour  Valley  Company,  the  sum  of 
]  500^  for  the  purchase  of  all  my  estate  and  interest  in 
the  said  pieces  or  parcels  of  land,  buildings,  erections,  and 
hereditaments  last  mentioned,  so  marked  or  referred  to 
with  the  said  numbers  292e,  292/,  292^,  292A,  and  292^ 
and  for  the  compensation  to  be  made  to  me  for  the 
damage  that  will  be  sustained  by  me  by  reason  of  the 
0  severance  of  such  lands,  buildings,  erections,  and  heredi- 

taments from  other  lands,  buildings,  erections,  and  heredi- 
taments belonging  to  me,  and  not  required  for  the  works 
of  the  said  company,  and  by  the  said  last-mentioned 
lands,  buildings,  erections,  and  hereditaments  being  inju- 
riously affected  by  the  exercise  of  the  powers  of  the  seve- 
ral Acts  of  Parliament  mentioned  in  the  said  company's 
notice;  (that  is  to  say),  the  sum  of  13502L  for  such  purchase 
as  aforesaid,  and  the  sum  of  1502.  for  the  compensation 
to  be  made  to  me  for  such  damage  so  to  be  sustained 
by  me  as  aforesaid.  Dated  this  6th  day  of  September, 
1848. 

"  William  Inob." 
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''Thb  Schsdolb  rxtbrbed  to  bt  thb  bbforbp-writtxn  NoncB. 


Nob.  on  Railway 

Plan  and  in 
Notice,  10  niDch  aa 
ia  coloured  Red. 

PreMnt  Lenee. 

Rent  reserved 
under  Leaae. 

Unexpired  Term 
at  Lady  Day  1848. 

2920^ 
292/ 
292a 
292  A 
292i  J 

Thomas  Phillips 

^£32  ISs. 

23  Years. 

1853. 
Inob 

V. 

Thb  BiRMiNO- 

HAH,WOLVBR- 
HAMPTON,  AND 

Stour  Vallby 
Railway  Co. 

SkOemeiU, 


**  William  Inob." 


No  further  steps  were  taken  untU  December  1848,  when 
the  Company  entered  Into  possession  of  the  land.  On  the 
22nd  of  the  same  month,  Mr.  Whately,  on  behalf  of  the 
plaintiff,  served  the  usual  notice  upon  the  Company,  un- 
der the  68th  section  (a)  of  the  Lands  Clauses  Consolidation 


(a)  The  68th  section,  8  &  9 
Vict.  c.  18,  is  as  follows: — 

•*  If  any  party  shall  be  enti- 
tled to  any  compensation  in  re- 
spect of  any  lands  or  of  any  in- 
terest therein,  which  shall  have 
been  taken  for  or  injurionsly  af- 
fected by  the  execution  of  the 
works,  and  for  which  the  pro- 
moters of  the  nndertaking  shall 
not  have  made  satisfaction  un- 
der the  provisions  of  this  or  the 
special  Act,  or  any  Act  incor- 
porated therewith;  and  if  the 
compensation  claimed  in  such 
case  shall  exceed  the  sum  of  60^,, 
such  party  may  have  the  same 
settled  either  by  arbitration  or 
by  the  verdict  of  a  jury,  as  he 
shall  think  fit;  and  if  such  party 
desire  to  have  the  same  settled 
by  arbitration,  it  shall  be  lawful 
for  him  to  give  notice  in  writing 
to  the  promoters  of  the  under- 
taking of  such  his  desire,  stating 


in  such  notice  the  nature  of  the 
interest  in  such  lands  in  respect 
of  which  he  claims  compensation, 
and  the  amount  of  the  compen- 
sation so  claimed  therein;  and, 
unless  the  promoters  of  the  un- 
dertaking be  willing  to  pay  the 
amount  of  the  compensation  so 
claimed,  and  shall  enter  into  a 
written  agreement  for  that  pur- 
pose within  twenty-one  days 
after  the  receipt  of  any  such  no- 
tice from  any  party  so  entitled, 
the  same  shall  be  settled  by  ar- 
bitration in  the  maimer  herein 
provided;  or,  if  the  party  so  en- 
titled as  aforesaid  desire  to  have 
such  question  of  compensation 
settled  by  a  jury,  it  shall  be 
lawful  for  him  to  give  notice  in 
writing  of  such  his  desire  to  the 
promoters  of  the  undertaking, 
stating  such  particulars  aa  afore- 
said ;  and,  unless  the  promoters 
of  the  undertaking  be  willing  to 
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1863.        Act,  calling  on  them,  within  twenty-one  days  from  the 

"  jj^^^         service  of  the  notice,  to  issue  a  warrant  to  the  sheriff  of 

«•  the  county  of  Warwick,  requiring  him  to  summon  a  jury 

HAM^WoLTBii-  to  assess  the  value  of  the  plaintiffs  property. 

Si^iSv^^^^         On  the  5th  of  January,  1849,  Mr.  Cheshire  wrote  a 

Railway  Co.   ^qi^  ^q  j[j^  Whately,  in  which  he  requested  to  know  the 

quantity  of  land  included  in  Phillips's  lease;  upon  which 

Mr.  Whately  sent  his  clerk,   a  Mr.  Hickman,  to  Mr. 

Cheshire.    Mr.  Hickman  stated  to  Mr.  Cheshire  the  date 

of  the  lease,  the  number  of  square  yards  comprised  in  it^ 

the  amount  of  the  ground-rent  reserved  thereon,  and  left 

with  him  an  extract  from  the  lease  which  contained  the 

above  particulars. 

The  defendants'  solicitor  having  failed  to  take  out  a 
summons  to  empannel  a  jury  within  twenty-one  days 
from  the  service  of  the  notice  as  prescribed  by  the  Act, 
the  plaintiff  commenced  an  action  on  the  16th  of  January, 
1849,  against  the  Company,  for  the  sum  of  15002.,  which 
he  had  claimed  as  due  to  him  for  purchase-money  and 
compensation. 

On  the  3rd  of  February,  before  the  action  came  on  to 
be  tried,  Mr.  Carter  wrote  to  Mr.  Whately  a  note,  as  fol- 
lows:— 

*'  Inge  V.  The  Birmingham,  Wolverhampton,  and  Stour 
Valley  Railway  Company. 

"  In  this  case  the  Company  will  pay  the  16002.  claimed 
for  the  purchase  of  Captain  Inge's  interest'' 


pay  the  amount  of  oompenBfttion  maimer  herein  provided;   and, 

BO  claimed,  and  shall  enter  into  in  de&ult  thereof  they  shall  be 

a  written   agreement  for  that  liable  to  pay  to  the  party  ao 

purpose,  they  shall,  within  twen-  entitled  as  aforesaid  the  amount 

ty-one  days  after  the  receipt  of  of  compensation  so  daimed;  and 

such  notice,  issue  their  warrant  the  same  may  be  recovered  by 

to  the  sheriff  to  summon  a  jury  him,  with  costs,  by  action  in  any 

for   settling  the  same,    in  the  of  the  superior  Courts.** 


Inob 

TbB   BiSlUNO* 
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On  the  5th  of  March,  at  the  instance  of  the  phiintiff's        i65a 

Bolicitor,  the  following  memorandum  was  indorsed  on  the 

abstract  of  the  plaintiff's  title,  which  had  been  sent  by 

the  plaintiff  to  the  defendants : —  ^u,  w^lvsr^ 

hampton,  and 
StovrVallbt 

''  It  is  hereby  agreed  between  the  within-named  William  R^u^w^v  Co. 
Inge  and  the  within-named  Birmingham,  Wolverhampton,  suumau. 
and  Stour  Valley  Railway  Company,  that  the  said  William 
Inge  shall  sell,  and  the  said  Company  shall  purchase,  the 
property  delineated  red  in  the  following  plan,  at  the  sum 
of  15001,  including  all  compensation,  whether  by  sever- 
ance or  otherwise.'' 

It  was  on  this  occasion  proposed  by  the  plaintiff's  so- 
licitor that  Mr.  Carter  should  sign  the  memorandum;  but 
on  that  gentleman  suggesting  that  it  should  bear  the 
Company's  seal,  which  he  undertook  to  get  affixed,  his 
signature  was  dispensed  with. 

On  the  7th  of  March  Mr.  Whately  wrote  to  Mr.  Carter 
a  letter,  which  contained,  among  other  things,  the  fol- 
lowing passage  :«* 

"  The  property  required  by  you  is  333  yarda  The  whole 
quantity  comprised  in  the  lease  is  3552  square  yards,  upon 
which  a  ground-rent  of  322.  ISs.  per  annum  is  payable,  and 
must  of  course  be  apportioned.  The  amount  upon  your 
333  will  be  Si  Os.  8d.  per  annum,  to  which  you  will  be 
entitled." 

Mr.  Whately  then  went  on  to  propose,  that  there  should 
be  added  to  the  memorandum,  clauses  to  the  effect  that 
it  was  agreed  that  the  plaintiff  should  undertake  to  pay 
to  the  Company  an  apportioned  ground-rent  in  respect 
of  the  333  yards  taken  by  them. 

On  the  20th  of  March,  Mr.  Carter  wrote  to  Mr.  Whately 
declining  to  acquiesce  in  either  of  the  clauses  suggested, 
stating  that  the  Company  claimed  to  be  entitled  to  the 
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estate  and  interest  specified  in  the  schedule  to  the  daim, 
and  that  thej  could  not  consent  to  any  diminution  of  the 
ground-rent  therein  stated. 

Mr.  Whately  then,  in  a  letter  dated  the  21st  of  May, 
1849,  suggested  that  the  ground-rent  should  be  apportioned 
under  the  119th  section  of  the  Lands  Clauses  Consolida- 
tion Act;  but,  the  Company  not  having  acceded  to  that 
proposal,  the  plaintiff  commenced  an  action  against  the 
Company  on  the  4th  of  July,  1849;  to  which  the  defend- 
ants filed  a  demurrer,  which,  on  argument,  was  allowed, 
upon  the  ground,  that  in  the  notice  the  particulars  were 
not  set  out  as  required  by  the  68th  section  of  the  Lands 
Clauses  Consolidation  Act. 

On  the  30th  of  April,  1860,  the  plaintiff  filed  his  bill 
for  a  specific  performance  of  the  agreement  The  defend- 
ants by  their  answer  denied  that  they  were  by  their  agents 
aware  that  the  ground  rent  specified  in  the  claim  sent  in 
by  the  plaintiff  was  reserved  in  respect  of  land  other  than 
that  agreed  to  be  sold  to  the  defendants.  The  answer 
denied  generally  that  either  Mr.  Cheshire  or  Mr.  Carter 
knew  the  quantity  of  land  comprised  in  Phillips'  lease. 

Mr.  JUaiins  and  Mr.  Spooner  for  the  plaintiffa — ^This 
was  a  perfectly  distinct  contract  by  the  Company  to  pur- 
chase the  plaintiff's  land,  which  they  were  bound  to  per- 
form: Hawkea  v.  The  Eastern  Counties  Raihmy  Cam- 
pany  (a). 

Mr.  Bacon  and  Mr.  Speed  for  the  Company.— This  Court 
had  no  jurisdiction  to  decree  specific  performance  of  an 
agreement  made  under  the  Lands  Clauses  Consolidation 
Act,  where  there  has  been  no  contract  within  the  scope  of 
the  97th  section  of  the  Companies  Clauses  Act,  8  Vict, 
c.  1 6 ;  Adams  v.  The  London  and  BlachwaU  Railway  Com- 


(a)  1  Dc  a,  Mao.  &  G.  118. 
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pany  (a),  Stone  ▼.  The  Commercial  Railway  Company  (J!>),        1^53 
inasmuch  as  such  contracts  must  be  governed  by  the  pro-      ^  ^    ^ 
visions  of  that  Act,  and  the  price  ascertained  in  the  mode  «. 

tnere  pointed  out  ham,Wolv«ii- 

The  jurisdiction  of  this  Court  in  decreeing  specific  pei>  g^^^T^'i^^" 
formance  of  an  agreement  is  discretionary,  and  will  not  Railway  Co. 
be  exercised  in  &vour  of  a  plaintiff  who  seeks  to  enforce  AryumenL 
an  inequitable  agreement.  Here  the  foundation  of  the 
alleged  contract  was  a  failure  on  the  part  of  the  defendant's 
solicitor  to  obtain  a  jury  to  assess  the  value  of  the  land 
within  the  twenty-one  days  specified  by  the  Act.  Suppose, 
instead  of  demanding  16002.,  the  plaintiff  had  demanded 
10,0002.  as  the  value  of  the  330  square  yards,  would  this 
Court  decree  the  specific  performance  of  such  an  agree- 
ment? But  if  not,  how  could  the  Court  say  that  it  was 
equitable  that  the  Company  should  pay  the  amount  de- 
manded in  the  claim,  which  it  is  notorious  is  always  far 
above  the  real  value.  It  might  be  that  at  law  the  de- 
fault of  the  defendants  enabled  the  plaintiff  to  recover 
the  amoimt  of  his  claim,  but  if  so  this  Court  would  leave 
him  to  his  legal  remedy. 

But  then,  it  was  said,  the  notice,  coupled  with  Mr. 
Carter's  letter,  amounted  to  a  contract;  but  that  letter 
was  written  under  a  mistake,  against  which  this  Court 
would  relieve.  Again,  Mr.  Carter  had  no  power  to  bind  the 
Company  in  a  contract  relating  to  land,  even  if  it  were 
the  intention,  which  it  was  not»  to  make  such  a  contract 

But,  even  if  the  letter  amounted  to  a  contract,  it  was 
not  the  contract  sought  to  be  enforced  by  this  bill,  be- 
cause that  letter,  if  a  contract  at  all,  was  a  contract  to 
give  15002L  for  certain  land,  on  which  was  reserved  a 
ground  rent  of  322^  13&;  whereas,  what  the  plaintiff  by 
his  bill  asked  was,  that  the  Company  should  give  15002. 
for  land  on  which  the  ground  rent  reserved  was  stated 
to  be  32.  8d. 

(a)  2  Mac.  &  a.  118.  (b)  4  My.  &  Cr.  122L 
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igl^  The  yiCB-CHA]rcBLi.oB:— 

iNOB  The  question  is,  whether  the  defendants  are  bound  to 

Thi  BiaMiNo-  P'^^'^^^u®  the  interest  of  the  plaintiff  in  that  piece  of  land 

HAM,  WoLVBR-  wluch  was  specified  in  their  notice  to  treat,  for  two  sums 

BAMPTON,  AND  *  rv     »         ▼  -•         .     .  i 

StourVaixbt  making  together  ISOOJ.  I  am  of  opimon,  that,  upon  the 
^^j;^  Co.  j^^^i^^  ^  ^yg^^^  taking  it  with  aU  that  haa  followed  up<m 
JudgnuHi,  it,  the  defendants  are  bound  to  complete  the  purchase 
at  that  sum.  It  is  said,  on  behalf  <^  the  defendants,  that 
they  have  been  so  dealt  with  by  the  plaintiff  in  regard  to 
the  particulars  stated  in  his  claim,  that  they  are  not  bound 
to  complete  the  purchase  at  this  price,  unless  they  got  more 
than  was  specified  in  their  notice  to  treat,  viz.  some- 
thing which  they  say  was  described  in  the  schedule  to 
his  claim.  But  the  effect  of  the  notice  to  treat  is  to 
create  the  relation  of  vendor  and  purchaser  as  between 
the  Company  and  the  plaintiff  That  upon  that  relation 
so  constituted  simply  there  would  be  a  right  on  the  part 
of  an  individual,  served  with  the  notice  to  treat,  to  file 
a  bill  for  specific  performance,  is  a  proposition  which,  I 
think,  is  not  to  be  maintained;  but  there  may  follow,  on 
the  service  of  the  notice  to  treat,  such  a  course  of  con- 
duct on  the  part  of  the  Company  as  shall  amount  to  an 
agreement,  and  put  it  out  of  the  power  of  the  Company 
to  insist  that  the  Court  has  not  jurisdiction  to  decree 
specific  performance,  or  to  insist  that  the  party  served 
with  the  notice  to  treat,  whose  land  the  Company 
have  taken,  can  only  recover  his  money  by  one  of  the 
modes  pointed  out  in  the  Lands  Glauses  Consolidation 
Act 

I  do  not  understand  the  judgment  of  Lord  OoUenham  in 
the  case  of  Adama  v.  The  London  a/nd  BlachwaU  Raikvajf 
Compawg  as  going  so  far  as  to  state  that  this  Court  has 
not  jurisdiction,  arising  from  the  conduct  of  the  parties 
as  consequential  on  the  notice  to  treat,  to  decree  specific 
performance,  and  to  compel  the  Company  to  take  the  land 
included  in  their  notice  to  treat  at  the  price  which  may 
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have  been  defined  or  settled  by  the  subsequent  conduct  of       iscai 
the  parties.    This  case,  in  my  opinion,  is  one  in  which      "  .- 
the  Court  would  greatly  fail  in  its  duty,  if,  finding  that  «. 

the  plaintiff  is  right  in  his  construction  of  what  passed  ham^Wolvsa- 
between  the  parties,  it  should  dismiss  his  bill,  and  leave  s^^allw 
him  to  recover  compensation  before  some  other  tribunal  Hajlwat  Co. 
£>r  what  the  Company  have  unquestionably  taken.  JudgmenL 

This  case  is  very  singular  in  its  nature.  The  conduct 
of  the  parties,  and  what  has  really  taken  place  here,  is  very 
bx  from  what  occurs  in  ordinary  circumstancea  Upon  the 
notice  to  treat,  what  the  Company  required  was  land, 
about  the  situation  and  quantity  of  which  there  is  no 
doubt  at  aUL 

The  question  that  is  raised  by  the  defendants  is  upon 
the  construction  to  be  put  on  the  notice  of  claim,  by  which 
the  plaintiff  claimed  16002^  for  the  land  which  they  wanted 
to  take.  Athough  there  is  far  from  perfect  accuracy  in  the 
description  given  in  the  schedule  and  in  the  body  of  the 
plaintiff's  notice  of  claim,  I  cannot  consider  that  there  is 
that  sort  of  description  contained  in  the  claim  and  the 
schedule  for  which  the  defendants  contend.  They  treat 
the  claim  as  shewing  that  the  price  of  15002.  was  claimed 
in  respect  of  land  on  which  was  a  reserved  rent  of  322. 13«. ; 
and  they  treat  it  as  describing  to  them  the  interest  of  the 
plaintiff  in  the  property  in  question,  as  being  an  interest 
which  he  held  as  tenant  in  fee,  with  a  right  to  receive,  in 
respect  of  that  land,  a  rent  of  322.  13^.  I  cannot  read  the 
claim  and  the  schedule  in  that  way.  In  the  first  place,  the 
claim  is  given  in  respect  of  the  notice  to  treat;  that  is 
perfectly  clear.  The  description  given  of  the  plaintiff's 
interest  in  the  property  is,  that  the  particular  pieces  of 
land  mentioned  in  the  notice  to  treat  by  the  numbers  are 
held  by  him  as  seised  in  fee  simple,  '' subject  to  an  un- 
expired term  therein,  and  which  said  unexpired  term,  and 
the  rent  payable  in  respect  thereof,  are  set  forth  in  a  sche- 
dule hereunto  annexed."    The  counsel  for  the  defendants 
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1853.        ^^^^  these  words  as  describing  that  the  rent  of  321  13&  is 
-  to  be  paid  in  respect  of  these  particular  pieces  of  land. 

«.  The  claim  does  not  say  so.     The  claim  says,  that  the 

HAM,w^LyK»^  fe^t  is  payable  in  respect  of  the  term,  and  it  says  that 
StowTvalley  *^®®®  ^*°^  *^®  ^®^^  ^y  ^™  subject  to  an  unexpired  term. 
Railway  Co.  All  that  is  literally  trua  He  had  and  possessed  the  land  so 
JudifmenL  held  by  him  subject  to  a  term;  and  the  rent  payable  in  re- 
spect of  that  term,  but  not  in  respect  of  these  five  pieces  of 
land,  is  322. 13^.  I  find,  after  the  defendants  were  in  pos- 
session of  this  notice,  and  of  this  description  of  the  plain- 
tiff's title,  on  the  6th  of  January,  1849,  they  write  and 
ask  in  very  plain  terms  to  know  what  quantity  of  land 
is  comprised  in  Phillips's  lease.  Therefore,  they  did  not 
treat  this  claim  as  telling  them  that  the  rent  of  322.  13a 
was  payable  in  respect  of  these  five  pieces  of  land.  This 
letter  would  have  been  nonsense  if  they  had  considered 
that  the  description  in  the  claim  was  a  description  of  these 
S30  square  yards  as  held  subject  to  a  rent  of  322.  ISs, 
I  must  take  this  letter,  written  by  the  surveyor  of  the 
Company,  as  shewing  that  the  Company  read  the  claim  as 
understanding  that  there  was  other  land  included  in  this 
term.  It  is  certain  that  they  were  told  by  the  claim  that 
there  was  one  term  and  one  rent,  and  they  wanted  to 
know  how  much  land  there  was.  Now,  very  shortly  after 
that,  and  I  read  the  words  "  very  shortly "  as  meaning 
either  the  next  day  or  the  day  following  that,  or  certainly 
before  the  3rd  of  February,  the  plaintiff's  solicitor  sent 
a  person  to  give  the  defendants  the  desired  information. 
Mr.  Cheshire,  who  received  the  information,  and  Mr. 
Hickman,  the  individual  sent,  who  gave  the  information, 
have  both  given  evidence  in  this  cause;  but  their  evidence 
is  not  exactly  to  the  same  effect  Mr.  Cheshire,  who 
wanted  the  information,  seems  to  have  treated  the  matter 
certainly  not  very  carefully,  nor  to  have  considered  it  of 
much  importance.  That  something  passed  between  them 
is  certain,  and  that  Mr.  Cheshire  had  the  means  of  in- 


CASES  IN  CHANCERY.  359 

formation  from  the  individual  who  attended  for  the  pur-        1853. 
pose  of  giving  it  is  beyond  dispute.     Mr.  Cheshire,   I      ^"TkgT^ 
think,  says  that  he  made  no  memorandum  of  the  informa-  «• 

tion  which  was  given  to  him  by  Mr.  Hickman  at  the  inter-  ham,  Wolveh- 
view;  and,  moreover,  that  he  did  not  communicate  to  Mr.  si^J7v'ALL»Y 
Carter,  the  solicitor  of  the  Company,  the  nature  of  that   ^"'^^^^ 
information.    The  Company  want  the  information;  it  is     Jud^meni. 
given  to  the  officer  of  the  Company  who  requires  it,  and  he 
does  not  take  the  trouble  of  telling  Mr.  Carter  what  in- 
formation he  has  received.    That  is  Mr.  Cheshire's  evi- 
dence. But  the  evidence  of  Mr.  Hickman  is  more  specific. 
Hesays,  he  gave  Mr.  Cheshire  an  extract  from  the  lease ;  and 
I  must  hold,  upon  every  principle,  that,  on  that  occasion, 
the  plaintiff  had  done  all  that  was  required  of  him  to  put 
the  defendants  in  possession  of  and  to  give  them  the  fullest 
knowledge  that  they  wished  to  hava    It  was  for  them  to 
know  to  what  extent  they  required  information;  but  there 
was  at  their  own  request  the  opportunity  given  of  getting 
the  fullest  information.     I  cannot  therefore  hold,  that, 
after  what  passed  on  the  5th  or  the  6th  of  January,  be- 
tween Mr.  Cheshire  and  Mr.  Hickman,  the  Company 
were  not  perfectly  aware  that  the  quantity  of  land  com-  ^ 

prised  in  the  lease  was  above  3000  square  yards,  of  which 
they  wanted  only  330,  and  that  the  rent  reserved  was  that 
which  was  reserved  in  respect  of  the  whole  of  the  land 
comprised  in  the  term. 

Before  this  interview,  the  plaintiff,  who  very  naturally 
wished  to  have  the  question  settled  and  to  get  his  money, 
as  it  was  quite  clear  the  Company  were  empowered  to 
take  his  land,  had,  on  the  22nd  of  December,  served  them 
with  a  notice  to  have  a  jury  summoned,  in  order  to  assess 
the  value  of  it  by  that  means.  The  Company  took  no  step 
on  that;  and  the  next  step  that  is  taken  by  them  is,  that 
their  solicitor  writes  a  letter  to  the  plaintiff's  solicitor,  to 
say  that  the  Company  will  pay  the  1 5002.  Now,  I  am  asked 
by  the  defendants  to  treat  that  letter  as  a  piece  of  waste 
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1863.        paper;  to  consider  it  as  amounting  to  nothing,  or,  at  any 
"  j^^^  "      rate,  to  treat  it  as  not  amounting  to  an  agreement,  because 
V.  it  is  said  Mr.  Carter  had  no  power  to  make  any  agreement 

HAM,WoLYBRp  of  the  kiud.     Perhaps,  in  strictness,  if  the  whole  case 
StourValliiy  between  the  parties  had  rested  upon  this  letter  as  mak- 
RailwatOq.   ing  an  agreement,  with  nothing  else  occurring  before  or 
Judgment,     after,  there  might  be  some  difficulty  on  that  point ;  though, 
even  in  a  case  of  that  kind,  I  think  this  Court  would 
consider  well  before  it  held,  that,  on  a  claim  made  against 
the  Company,  the  circumstance  of  the  solicitor  of  the 
Company  agreeing  to  submit  to  that  claim,  should  not 
be  held  to  amount  to  an  agreement  as  between  an  indi- 
vidual and  the  Company.    But  the  counsel  for  the  Com- 
pany has  very  properly  said,  that  this  letter  is  only  a 
submission  to  pay  the  demand  in  the  proceedings  under 
the  notice  of  the  22nd  of  December.    That  is  the  way  in 
which  I  understand  it  to  be  put,  because  it  was  not  con- 
tended that  the  letter  had  no  effect,  but  that  it  was  only 
a  letter  submitting  to  pay  the  money  instead  of  going 
before  a  jury.     But  such  a  submission  under  such  circum- 
stances amounts  to  an  agreement,  after  the  fullest  in- 
»  formation  as  to  the  nature  of  the  plaintiff's  title  and 

interest,  to  pay  him  the  15002.  rather  than  have  any  fur- 
ther proceedings. 

Subsequently  to  that,  there  is  further  correspondence 
between  the  parties,  and  I  cannot  help  thinking  that  the 
dispute  has  been  in  a  great  degree  occasioned  by  the  terms 
in  which  the  letter  of  the  7th  of  March  and  the  proposal 
contained  in  that  letter  are  expressed.  It  seems  to  have 
been  the  notion  that  something  in  the  nature  of  a  contract 
was  necessary  with  reference  to  an  apportionment  of  the 
rent  between  the  Railway  Company  and  the  plaintiff!  I 
cannot  understand  how  that  view  of  the  case  can  be  en- 
tertained. If  I  am  right  in  my  view,  the  only  question 
is,  whether  the  Company,  being  clearly  entitled  to  take 
the  whole  of  the  plaintiff"s  interest,  are  not  bound  to  pay 
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him  the  fair  price,  or  the  price  agreed  upon  and  settled        1803. 
between  them,  and  to  receive  in  exchange  for  that,  treat-      ^"iJj^T^ 
ing  the  matter  as  resting  in  contract,  a  conveyance  of  the         ^' 
vhola    That  would  be  clear  of  any  question  of  apportion-  ham«Wolvxr- 
ment,  because  the  apportionment  would  take  place  be-  s-^^^I^Tvallky 
tween  the  landowner  and  the  tenant  of  the  remainder  of  ^^"^^Co. 
the  property  comprised  in  the  term.    But  after  some  fur-     JudgmenL 
ther  correspondence  between  the  parties,  the  plaintiff 
chose  to  have  recourse  to  his  legal  remedy  in  an  action 
under  the  notice  to  summon  a  jury  given  on  the  22nd  of 
December.    The  form  of  that  notice  precluded  his  right 
to  recover  in  that  action ;  and  as  his  remedy  now  in  that 
way  has  failed,  I  am  of  opinion  that  his  remedy  in  this 
Court  ought  not  to  fail.    According  to  my  construction  of 
the  acts  and  conduct  of  the  parties,  the  defendants,  the 
Railway  Company,  are  bound  to  act  on  that  view  of  the 
case  which  was  taken  by  Mr.  Carter  in  his  letter  of  the 
3rd  of  February,  1849,  and  to  pay  the  1600L  as  the  price 
of  the  whole. . 

According  to  my  view  of  the  case,  the  plaintiff  must 
shew  a  good  title,  and  must  deal  with  the  Company  on 
that  footing;  and  although  what  seems  to  me  to  be  a  pro- 
per decree  is,  to  declare  that  the  Company  are  bound  to 
purchase,  it  must  be  subject  to  a  reference  to  the  convey- 
ancing counsel  to  approve  of  a  title.  I  make  no  decree 
for  an  apportionment  of  the  rent,  for  I  cannot  see  any 
necessity  for  my  doing  so.  The  Lands  Clauses  Consoli- 
dation Act  gives  the  plaintiff  a  right  of  apportionment 
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Feb.  nth  ir  In  the  Mattbb  op  OVERHILL'S  TRUST. 

18M. 

In  the  Matter  op  THE  TRUSTEE  RELIEF  ACT. 

Where  there  is  X  HIS  was  the  petition  of  the  children  of  one  WiUiam 
if!f ck^im^  Garrett,  except  one  of  them  Mary  Oakman  Mullens,  ask- 
less  the  words    ing  i\^2X  a  sum  of  6251  Consolidated  Bank  Annuities, 

neoesarfly  apply       ^ 

to  and  inciade  which  the  trustees  under  the  will  of  Mary  Qyerhill  had,  in 
chMrenTor  ex-  1848,  paid  into  Court  under  the  provisions  of  the  Trustee 
^tcMidi^*  Act,  might  be  directed  to  be  transferred  by  the  Ac- 
thegift  includes  countant-Geueral  to  them. 

children  only.  It  appeared  that  Mary  Overhill,  the  testatrix,  by  her 
K^gift"^    wiU,  dated  the  22nd  of  November,  1834,  bequeathed  the 


dmde  a  capital  '     *  ^ 

sum  after  tiie  to  pay  the  dividends  to  William  Garrett  for  life,  and 

ii^tee  for  life  after  his  decease  to  divide  the  capital  between  all  the 

diSSd^"  cMldren  of  the  said  William  Garrett,  and  the  children  of 

M^  A^tifeof  ^*^  *^®  ^^^®  of  William  Bentley,  of  Tottenham,  in  the 

w.  B.,  and  M.  couuty  of  Middlesex,  labourer,  who  should  be  alive  at  the 

mate'chiid^^'  respective  deaths  of  the  said  William  Garrett,  and  Mary 

t^rS^y^^re  Bentley,   except    Mary  Oakman    Mullens,    who  was  a 

notentitled^and  daughter  ofWilliam  Garrett,  and  the  issue  then  living  of  all 

that  it  made  no  *                          ,                                                   . 

difference  that  such  of  their  respective  children,  except  as  aforesaid,  who 

^*eJr^M.  might  happen  to  die  in  their  respective  lives  time  leaving 

i^om^shT^  issue,  equally  to  be  divided  between  such  children  and 

lieyed  to  be  le-  issue,  share  and  share  alike,  the  issue  of  every  deceased 

^tM.wM  child  <  to  take  only  the  share  which  his  or  her  parents 

IJle^dfuLf"  would,  if  living,  have  been  entitled  to. 

the  will  —  Mary  Overhill,  the  testatrix,  died  in  1S37,  and  William 

Hddy  also,  that  ''                               ,                           .    , 

Beaehcro/t  t.  Garrett,  who  was  entitled  to  the  dividends  of  the  stock  for 

^Ler  t!j^  his  life,  died  in  1841.    Mrs.  Mary  Bentley  died  in  1852, 

overbid  ^°  but  she  did  not  leave  any  lawful  issua 

other  autho-  It  appeared  by  the  affidavit  of  William  Bentley,  who 
had  survived  his  wife,  that  he  had  cohabited  with  his 


1853. 
In  re 

OVERHILL'a 

Trust. 
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wife^  whose  maiden  name  was  Mary  Qarratt,  for  eighteen 
years  prior  to  1832,  but  that  it  was  generally  understood 
and  believed  that  they  were  married  during  that  time;  and 
that  six  illegitimate  children  bom  during  that  period  were 
the  issue  of  such  cohabitation;  and  that  in  January,  1832, 
he  married  Mary  Garratt  It  also  appeared  that  these  six 
ill^timate  children  were  well  known  to  the  testatrix,  who 
always  expressed  a  strong  interest  in  them,  and  her  inten* 
tion  to  provide  for  them  by  her  will ;  and  it  further  ap- 
peared, that,  at  the  date  of  the  will,  Mary  Bentley  was  of  the 
age  of  forty-nine  years. 

The  six  illegitimate  children  now  claimed  to  be  entitled 
to  a  share  in  the  fund,  as  being  the  children  of  Mary  Bentley 
within  the  meaning  of  the  will  of  the  testatrix. 

The  case  was  twice  argued. 

Mr.  Shapter  in  support  of  the  petition  submitted,  that,  ArgumenL 
Mary  Bentley  having  left  no  lawful  issue,  the  petitioners  are 
entitled  to  the  whole  fund.  The  illegitimate  children  of 
Mary  Bentley  can  sustain  no  claim  to  participate  in  the 
fund.  The  word  "  children"  in  a  gift  means,  prima  fieude, 
Intimate  children,  as  fully  as  if  the  word  legitimate  had 
been  inserted  in  the  will  :•  Owen  v.  Bryant  (a) ;  but,  in  this 
will,  there  is  nothing  to  suggest  any  other  than  the  primary 
sense  of  the  word.  It  is  admitted,  that,  in  cases  where  there 
is  such  ambiguity,  extrinsic  evidence  of  the  circumstances 
which  might  have  be^i  known  to  the  testatrix  is  receivable 
to  explain  the  ambiguity:  Ja/mes  v.  Smith  (b),  JEvansY. 
Davies  (c).  If  the  word  used  were  capable  by  its  mean- 
ing of  pointing  to  two  objects,  then  extrinsic  evidence 
might  be  admitted;  but  the  word  children  means  legitimate 
children  only,  and  it  is  not  competent  to  any  party  to  at- 
tempt to  give  a  different  meaning  to  that  word,  by  intro- 
ducing extrinsic  evidenca    Nor  do  the  facts  raise  any  am- 


(a)  16  Jur.877. 
VOL.1. 


(b)  14  Sim.  214. 
BB 


(c)  7  Hare,  498. 

a  Q. 


36f 


the  ^  *^**  Mary  Bentley,  the  mother, 
>«•  *  li^tii*/'  ^^""^a  *t  t^®  d^*®  of  the  will ;  and  therefore  it 

^^  w^  *^  Mnd«^  *^*  ^*  ^^^^  ^^  *^  ^  presumed  that  she 
«>v»'?»''f'*    ^*"^j  after  that  time  have  legitimate  children. 

rni'f^'      ^^^.    honour  intimated  that  he  was  satisfied  on  that 

^Qj^  the  whole,  therefore,  no  evidence  in  reference  to  the 

^.^Ijinate  children  can  be  received, 
^ut^  even  if  such  evidence  be  received,  it  will  not  be  suffi- 

^ent  to  give  title  to  these  illegitimate  children.    In  Beachr 

^^ft  V.  Beachcroft  (a),  the  testator,  who  had  no  Intimate 
children,  referred  to  his  own  children,  coupled  with  an  allu- 
sion to  their  mother,  and  then  extrinsic  evidence  was  ne- 
cessarily received,  to  give  a  meaning  to  the  word  "  children," 
which  otherwise  was  without  meaning.  Fraaer  v.  Piggott  (6) 
may  be  explained  by  a  similar  necessity.  Harriav.  Lloyd{c) 
has,  however,  established  the  principle,  that  iU^timate 
children  cannot  take  under  the  designation  of  children,  un- 
less there  had  been  an  impossibility  that  any  legitimate 
children  should  come  into  existence  who  could  take.  Even 
a  gift  to  the  first-bom  son  of  a  woman  who  was  unmarried, 
and  who  had  only  an  illegitimate  son  at  the  date  of  the 
testator's  will,  who  was  known  to  and  recognised  and  main- 
tained by  the  testator,  was  held  by  the  Vice-Chancellor  Sir 
James  Parker  to  be  a  gift  strictly  applicable  to  a  legiti- 
mate son  of  the  unmarried  woman  who  might  afterwards  be 
bom,  and  that  the  illegitimate  son  could  not  take:  Durra/rU 
V.  Friend  (d). 

In  Godfrey  v.  Davis  (e),  Warner  v.  Warner  (/),  Mere- 
dith V.  Farr  (g),  and  Owen  v.  Bryant  (h),  the  iU^timacy  of 
the  children  was  known  to  the  testator,  but  the  rule  of  law 
prevailed.      In  Davenport's  TrvM(i),  the  same  general 

(a)  1  Madd.  430.  (/)  16  Jup.  141. 

(6)  I  Younge,  364.  (^)  2  Y.  &  C.  C.  C.  626. 

(c)  T.  &  R.  311.  (A)  16  Jut.  877. 

(d)  6  De  a.  &  S.  343.  (t)  Ante,  p.  126. 
(e;  6  Yes.  43. 
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rule  of  construction  now  contended  for  prevailed  before  your 
Honour. 

But  the  objection  to  the  claim  of  these  children  of  Maxy 
Bentley  is  even  greater  if  the  testatrix  did  not  know  that 
thej  were  illegitimate,  for  although  she  might  have  been 
disposed  to  make  a  gift  to  legitimate  children,  non  constat 
that  she  would  have  made  the  same  gift  to  childr^i  if  ille- 
gitimate (a).  He  also  cited  OiU  v.  Shelley  (6),  and  Bagley 
▼.  MoUa/rd  (c). 
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In  re 

Ovbrhill's 

Trust. 

Jk  TfftHMCWtm 


Mr.  H.  Stevens  for  the  iUegitimate  children  of  Mra 
Bentley. — It  may  be,  that,  as  between  legitimate  and  ille- 
gitimate children,  the  gift  will  only  be  good  as  to  legitimate 
children;  but  here  the  question  is,  whether  the  word 
**  children  "  shall  include  illegitimate  children,  or  whether 
it  shall  wholly  fedl,  a  consequence  against  which  the  Court 
will  struggle.  Beachcroft  v.  Beachcroft  and  Fraaer  v.  Pig-- 
goU,  cases  decided  by  two  eminent  Judges,  are  authorities 
fully  sufficient  to  sustain  the  principle  contended  for  on  be- 
half of  these  children.  The  evidence  shews  that  the  testa* 
trix  treated  these  children  as  being  legitimate;  and,  if  so, 
she  used  the  best  description  in  her  power  to  include  the 
children  on  whom  she  had  expressed  her  intention  to  bestow 
her  bounty.  The  age  of  the  mother  also  must  be  presumed 
to  have  been  known  to  the  testatrix,  who  must  be  presumed 
to  have  thought  it  in  the  highest  degree  improbable,  if  not 
impossible,  that  the  mother  should  have  children  after  the 
date  of  the  will,  a  presumption  corroborating  the  conclusion 
that  the  testatrix,  by  the  words  "  children  of  Mary ''  Bentiey, 
intended  that  her  then  existing  children  should  participate 
in  the  benefit  of  her  bequest 


The  Vice-Chancellor: — 

On  mature  consideration  of  the  words  of  this  will,  I  think      judgmmi, 

a)  KenneU  v  Ahbotty  4  Yes.  802.  {b)  2  Buss.  &  M.  336. 

(c)  1  Rubs.  &  M.  581. 
BB2 
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Judgment, 


thaty  consistently  with  the  principles  applicable  to  this  case, 
I  am  bound  to  receive  all  such  evidence  as  will  inform  me  of 
all  that  the  testatrix  knew,  or  must  be  presumed  to  have 
known,  at  the  time  when  she  made  her  will,  so  as  to  enable 
the  Court,  in  construing  it,  to  place  itself  in  the  position  of 
the  testatrix,  and  to  determine  what  her  language  meant 
with  that  assistanoa  But  with  the  assistance  of  the  evi- 
dence which  has  been  offered  in  support  of  this  petition, 
the  rule  of  law  is  established  on  authority  too  strong  to  be 
shaken  by  me.  This  rule  is  established  on  the  highest  au- 
thority, though  there  has  not  been  an  imiformity  of  decision. 
If  Beachcroft  v.  Beachcroft  (a)  was  properly  decided,  I  should 
be  bound  to  hold  that  these  children  are  entitled.  But  the  de- 
cision of  Sir  Thomas  Plumer  in  that  case  is  not  reconcileable 
with  the  principle  to  be  collected  from  the  decisions  in  other 
casea  It  is  entirely  opposed  to  Harris  v.  Lloyd  (b).  The 
principle  of  Sir  Thomas  Plumer's  decision  is  this,  that 
the  description  "children''  means  present  children;  for  he 
says  that  it  is  unreasonable  to  suppose  that  a  man  sitting 
down  to  make  his  will,  and  intending  bounty  to  the  children 
of  a  certain  individual,  should  not  have  in  his  mind  some 
present  person  to  fill  that  character.  In  a  later  part  of  his 
judgment,  the  learned  Judge  refers  to  the  previous  gift  to 
the  mother  of  the  children ;  but  at  page  ^4ei,  he  says  that 
the  words  "  my  children''  imported  such  as  the  testator 
then  had.  He  says  distinctly,  '*  for  all  these  reasons^  I 
think  it  a  gift  to  present  children." 

This  decision  has  been  repeatedly  commented  upon.  It 
is,  however,  fortified  by  Fraser  v.  Piggott{c),  a  decision 
which  rather  extends  the  principle  of  Beachcroft  v.  Beach- 
croft 

What  I  am  bound  to  follow  is  that  well-established  doc- 
trine, that,  where  there  is  a  gift  to  children  as  a  class>  then, 
unless  there  are  words  so  clear  as  necessarily  to  apply  to 


(a)  1  Madd.  432.        (&)  T.  &  R.  311.        (c)  1  Younge,  364. 
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and  include  illegitimate  children,  or  clearly  to  exclude  any 
but  such  children,  I  must  hold  that  the  description  would 
include  legitimate  children  onlj.  Now,  the  only  circum- 
stances in  fikvour  of  this  claim  by  the  illegitimate  children 
are  these,  that  Mary  Bentley  was  at  the  date  of  the  will 
aged  forty-nine,  and  that  the  testatrix,  when  she  made  her 
will,  knew  that  Mary  Bentley  had  children,  and  believed 
her  to  be  the  wife  of  William  Bentley,  and  so  describes  her. 
All  that  supports  the  view  taken  by  Sir  Thomas  Phimer 
in  Becbchoroft  v.  Beachorqft,  and  of  Lord  Lyndhurst  in 
Fraaer  v.  Piggott,  in  favour  of  illegitimate  children.  But  it 
is  quite  opposed  to  the  decision  of  Lord  Eldon  in  Harris 
V.  Lloydj  and  all  other  decisions  on  this  subject,  except  the 
cases  just  mentioned.  Here  it  is  impossible  not  to  see  that 
this  lady  might  have  had  legitimate  children,  and  that  her 
legitimate  children  could  not,  upon  the  construction  of  this 
will,  have  been  excluded  from  participating  in  this  gift. 
However  improbable  it  was  that  there  should  be  legitimate 
children  of  Mary  Bentley,  they  would,  if  there  had  been  any, 
have  clearly  become  entitled.  According  to  the  argument 
for  the  only  children  of  Mary  Bentley,  they,  though  illegiti- 
mate, would  have  been  entitled  to  take  equally  with  any 
such  legitimate  children;  but  this  would  be  contrary  to  the 
rule  of  law. 

I  must  hold,  with  reluctance  and  regret,  that  the  children 
now  claiming  are  not  entitled. 


185a 

In  re 

Ovebhill's 

Tbust. 

Judgment, 
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ji^  21^  EVEKALL  t;.  BROWNR 

AteBtatordi-  xloBEBT  CBACBOFT  by  his  will,  dated  the  Sth  of 
e^tOT  to"iav  March,  1830,  after  giving  several  legacies,  made  the  foUow- 
^f  h'^^'tete^^  ing  disposition: — **  I  request  and  empower  the  said  Edward 
the  purcbaae  Browne  to  lay  out  the  whole  of  the  residue  of  my  property, 
ities  for  three  which  I  hereby  empower  him  to  sell  for  that  purpose,  in  the 
a^codicU  ^i  purchase  of  three  annuities,  if  practicable,  from  the  Govanor 
gave  specific     and  Company  of  the  Bank  of  England,  in  any  manner  or 

monies  to  one  -r      ./  o  j 

of  the  annul-  way  which  the  said  Edward  Browne  may  think  proper,  for 
gl^^hwlll*  and  during  the  lives  of  my  brother  C.  W.  Cracrofl^  Eebeoca 
hiflclothe8,and  Nash,  and  a  little  girl,  the  daughter  of  the  said  Eebeoca 

any  other  pro-  o    -^  ~© 

perty,  goods,  Nash,  provided  that  the  said  C.  W.  Cracroft  should  be  liv- 
belonging  to  "^g  at  the  time  of  my  decease ;  and  if  C.  W.  Cracroft  should 
to?e*of  w«  ^^*  ^  living  at  such  decease,  then  in  the  purchase  of  two 
death;  and,  by  annuities  for  and  during  the  lives,  and  for  the  sole  and  sepa- 

a  subsequent  . 

codicil,  the  rate  use  only,  of  the  said  Bebecca  Nash  and  the  said  little 
ed  the  annS-  g^l»  the  daughter  of  the  said  Bebecca  Nash  only/'  And  the 
ty  to  another    testator  left  the  manner  of  purchasing  the  said  annuities  en- 

annuitant : —  *^  ® 

Hdd,  that  the   tirely  to  the  knowledge  and  judgment  of  his  executor,  Ed- 

giffcinthefirst  \^  ^  J      & 

codicil  was       Ward  i5rowne. 

fi^ldtolS^'       The  testator  made  three  unattested  codicils  to  his  will. 

ciee  ejusdem     The  first  did  not  affect  the  question  of  his  residue.     The  se- 

genens  with 

clothes,  but      cond  was  dated  the  6th  of  March,  1830,  and  was  as  follows: — 
newJ^and"  ^  "  I  '^^  ^^'^  bequeath  the  amount  of  any  salary  due  to  me 
nuir^okSi    ^y  ^  Majesty's  Government  at  the  time  of  my  decease, 
by  the  second    also  any  arrears  of  rent  for  my  property  in  Wales  or  else- 
where, unto  the  said  Bebecca  Nash;  and  it  is  my  wish  to 
be  buried  in  as  humble  but  decent  manner  as  possibla     I 
also  bequeath  all  my  clothes,  and  any  other  property,  goods, 
and  articles  belonging  to  me  at  the  time  of  my  decease  un- 
to the  said  Bebecca  Nash." 

The  third  codicil  was  dated  the  24th  of  January,  1882, 
and  was  as  follows: — "This  is  a  codicil.     I  hereby  exclude 
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my  brother  C.  W.  Cracroft  from  any  participadon  in  tho  an- 
nuities I  have  before  named,  and  hereby  deprive  him  of  all 
and  every  right  or  benefit  to  any  part  of  my  property  or  ef- 
fects whatsoever,  that  I  may  be  in  possession  of  or  entitled 
to  at  the  time  of  my  decease/' 

The  testator  died  in  Jmie,  1832 ;  Bebecca  Nash  and  Ann 
Rebecca,  the  child  of  Bebecca  Nash,  mentioned  in  the  vrill, 
survived  the  testator. 
Rebecca  Nash  afterwards  married  Mr.  EveralL 
The  bill  was  filed  by  Mr.  and  Mrs.  Everall,  for  the  pur- 
pose of  obtaining  the  opinion  of  the  Court  as  to  the  effect  of 
the  above  will  and  codicils. 
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Mr.  Sidmey  Smith,  for  the  plaintifGs,  submitted^  that  the 
second  codicil  gave  to  Mrs.  Everall,  formerly  Rebecca  Nash, 
everything  that  was  not  disposed  of  by  the  will,  as  qualified 
by  the  third  codicil  The  gift  in  the  second  codicil  was  a 
general  one,  and  the  words  "property,  goods,  and  articles," 
must  be  taken  in  their  full  meaning,  and  must  not  be  con-* 
fined  to  articles  ejusdem  generis  with  clothes.  These  words 
were  large  enough  to  include  whatever  the  testator  was  poft- 
sessed  of  at  his  death:  KendaU  v.  Kendall  (a),  Arnold  v« 
AvTioldQ}),  Dowaon  v.  Oaskoin(c),  Boys  v.  Morgan  (d), 
Parker  v.  Marchxint  (e). 


ArffMmeiU. 


Mr.  W.  P.  Murray,  for  the  next  of  kin,  contended,  that 
the  words  "  property,  goods,  and  articles,"  must  be  confined 
to  articles  ejudem  generis  with  clothes:  Timewdl  v.  Per- 
ki/as  (/).  Otherwise  the  second  codicil  would  have  the  ef- 
fect of  revoking  the  gift  in  the  will  to  her  daughter,  and  giv- 
ing all  the  testator's  property  to  Rebecca  Nash,  which  could 
not  have  been  the  intention  of  the  testator. 


(a)  4  Bass.  360 
(6)  2  My.  &K.  365. 
(c)  2  Keen,  14. 


(rf)3My.&Cr.66I. 

it)  1  Y.  &  C.  C.  C.  290 ;  1  Ph.  356. 

(/)  2  Atk.  102. 
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Mr.  Shapter,  Mr.  Fooka,  Mr.  Oabome,  Mr.  Wickens,  and 
Mr.  Vcmoe  for  other  partiesL 

The  Yice-Changellob  said,  that  the  question  waa^  m 
substance,  as  to  the  one  third  of  the  residue  of  the  personal 
estate  which  would  have  devolved  on  C.  W.  Cracroft  but  for 
the  revocation  contained  in  the  third  codicil  After  read- 
ing the  second  and  third  codicils,  his  Honour  proceeded  to 
say,  that  it  had  been  contended,  that,  if  the  second  codicil 
was  to  have  the  e£fect  of  giving  the  residue  generally  to 
Bebecca  Nash,  it  would  amoimt  to  a  gift  to  her  of  every 
thing,  and  be,  in  effect^  a  revocation  of  the  gift  of  the  whole 
residue  comprised  in  the  will;  but  he  could  not  accede  to 
that  view.  Whatever  construction  were  adopted,  the  will 
would  be  good  as  to  the  gifts  to  Bebecca  Nash  and  her 
daughter.  On  looking  at  the  will  and  the  third  codicil  to- 
gether, his  Honour  foimd  that  there  was  something  undis- 
posed of,  namely,  the  share  given  by  the  will  to  C.  W.  Cra- 
•  croft;  on  this  the  second  codicil  would  operate,  and  so  have 
effect  given  to  it  The  declaration,  therefore,  must  give  two- 
thirds  to  the  plaintifl^  and  the  remaining  one-third  to  her 
daughter. 


CASES  m  GHANGEBT. 


KING  V.  ISAACSON,  Peh,  2\h. 

X  HIS  cause  came  on  for  fuiiher  directions  upon  the  con-  Residuary  es- 
staniction  of  the  gift  of  the  residue  in  the  will  of  Walter  ofanSied"** 

Norton.  fund,  real  and 

peraoDal,  was 

The  testator,  who  was  possessed  of  real  and  personal  estate,  given  to  tma- 

by  his  will,  dated  the  21st  of  July,  1823,  gave,  devised,  to  pay  the  in- 

and  bequeathed  all  the  rest  and  residue  of  his  real  and  ^^f^ufe^ 

personal  estate  to  his  wife  Molly  Norton  and  R   Bayley,  SSl^^JL-h 

upon  trust  to  convert  the  personalty  into  money  and  invest  decease,  to 

the  proceeds,  and  pay  the  income  thereof,  and  the  rents  of  ^"SisSn^a 

his  real  estate,  in  manner  in  the  will  expressed,  during  ^J^^^^o 

the  life  of  his  wife;  and  after  her  decease  to  pay  two  third  «ad  among  all 
,  A    •'  mj^  every  ner 

parts  of  the  income  to  his  niece,  Maiy  Travis,  for  her  sepa-  children,  as 
rate  use  for  life ;  and,  as  to  the  remaining  one-third,  to  his  jJhoiJd  re-  ^^ 
niece,  Latona  Norton  Travis,  for  her  separate  use,  for  life,  ■p^ctivelyat- 

'  ^  .  .  *«"*  twenty- 

The  will  then  contained  the  following  provision :  "  And  from  one,  as  tenants 

and  immediately  after  the  decease  of  either  or  both  of  my  and  in  case' 

said  nieces,  then  upon  trust  that  they,  my  said  trustees  or  ^®Jut  ^n©  ^ 

the  survivor  of  them,  or  the  heirs,  executors,  or  administra-  child,  then  un- 

,  ,  ,  to  such  only 

tors  of  such  survivor,  shall,  as  soon  as  conveniently  may  be  child,  and  to 
after  the  decease  of  my  said  nieces  or  either  of  them,  con-  tltordevUed' 
vey,  pay,  assign,  transfer,  and  make  over  all  the  residue  of  ^^^ij^^"^*^" 
my  real  estate,  and  all  the  residue  of  the  said  trust  monies  accordingly: 
and  premises,  aft^  fully  providing  for  and  answering  the  sue^Sree^uch 
trusts  and  purposes  hereinbefore  expressed  in  this  my  will,  g^l^^drhe* 
in  the  shares  and  proportions  following,  that  is  to  say,  upon  tenant  for  life, 

. ,      .  ,,  °      .  •'A         two  of  whom 

the  decease  of  my  said  niece,  Mpjy  Travis,  to  convey,  pay,  died  under 

assign,  transfer,  or  make  over  two  equal  tliird  parts  or  shares  ^^  thaf  alT 

of  the  said  residuary  real  estates,  and  also  of  the  residue  of  *^j*?^^ 

the  said  trust  monies  and  premises,  imto  and  among  all  and  ests  abso- 

every  the  child  and  children  of  my  said  niece,  Mary  Travis;,  ^    ^' 
as  well  daughters  as  sons,  as  and  when  they  shall  severally 
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and  respectively  attain  their  respective  ages  of  twenty-one 
years,  to  andfortheir  own  absolute  use  and  benefit  as  tenants 
in  common  and  not  as  joint  tenants,  and  to  their  several 
and  respective  heirs,  executors,  administrators,  and  assigns, 
according  to  the  nature  and  quaUtyof  such  estates;  andif  there 
shall  be  but  one  child  of  my  said  niece  Mary  Travis,  th^i 
to  such  only  child,  his  or  her  heirs,  executors,  administratois, 
and  assigns,  according  to  the  nature  and  quality  of  such 
estates,  and  to  whom  I  give,  devise,  and  bequeath  ihe 
same  accordingly;  and,  after  the  decease  of  my  said  niece, 
Latona  Norton  Travis,  to  convey,  pay,  assign,  transfer,  and 
make  over  the  other  or  remaining  equal  third  part  or  share 
of  my  said  residuary  real  estates,  and  also  of  the  residue  of 
the  trust  monies  and  premises,  unto  and  amongst  all  and 
every  the  child  and  children  of  my  said  niece  Latona  Norton 
Travis,''  &a,  in  precisely  the  same  form  as  in  the  trusts  for  the 
childr^i  of  Mary  Travis. 

Latona  Norton  Travis  married  James  King,  and  had  issue 
three  children,  all  of  whom  survived  the  testator,  but  two 
of  whom  afterwards  died  before  they  attained  twenty-one; 
and  their  £ekther  had  obtained  administration  to  their  e£fect& 

The  bill  had  been  filed  by  the  only  surviving  child  of  Mr. 
King,  an  infant,  claiming  to  be  entitled  to  the  whole  two- 
thirds  of  the  fund,  the  father  being  one  of  the  defendants^ 
and  claiming,  as  the  representative  of  his  two  deceased  in- 
£EUDLt  children,  that  one-third  each  had  vested  in  them, 
and  that  he,  as  their  personal  representative,  was  entitled 
thereto. 


Arffumeni.  Mr.  WdUcer  and  Mr.  Oiffard,  for  the  infant  plaintiff,  sub- 
mitted, that  the  three  children  of  Mra  King  took  vested 
estates  and  interests,  liable  to  be  divested  on  their  dying 
under  twenty-one.  This  is  the  rule  as  to  real  estates: 
Boraston's  case  (a),  Doe  d.  Wheedon  v.  Lea  (b). 


(a)  3  Bep.  16. 


(b)  3  T.  B.  41. 
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The  same  rule  is  equally  applicable  to  personal  estate:  Re 
Bartholom&u)  (a),  Sa/wndera  v.  VautieT(b),  Harrison  v. 
Orimyx)od  (c). 

In  Phippa  V.  Ackera  (d),  and  Hvmter  v.  Jvdd  (e),  the 
same  rule  was  applied ;  real  and  personal  estates  were  given 
as  a  mixed  fimd.  In  the  clause  giving  the  fund  to  the  only 
child,  the  only  child  who  should  survive  can  alone  be  meant 
The  gift  being  of  residue  carries  the  intermediate  income 
with  it:  Oenery  v.  Fitzgerald  (/). 


373 


186a 


ArgumenL 


The  Vi(3B^Chanceixor  remarked,  that  SoAmdera  v.  Vau- 
tier,  had  always  been  considered  to  be  a  very  strong  casa 

Mr.  FoUett  and  Mr  Roaaeter  for  the  heir-at-law  and  next 
of  kin  of  the  testator,  submitted  that  the  gift  was  entirely 
contingent  on  the  children's  severally  attaining  twenty-ona 
The  words  ''  as  and  when'"  in  a  will  are  conditional,  when 
they  occur  as  they  do  in  this  will  without  any  words  that 
can  qualify  them:  Homaon  v,  Oraha/ni{g). 

Mr.  Borton  for  the  trusteea 

Mr.  SeJ/wyn  and  Mr.  Alderaon  for  other  parties. 

Mr.  Ruaaell  and  Mr.  AlhiuU  for  Mr.  King,  the  Mtier, 
were  not  called  on. 


The  ViCE-CHANCfELLOR  said: — 

The  words  of  this  will  create  some  di£5culty ;  but  the  ques- 
tion resolves  itself  into  this,  whether  the  principle  of  the  deci- 
sion in  JTo^i^on.  v.  GraAom  and  cases  of  that  kind  apply;  and 


JudgmtmL 


(a)  1  Mac  &  Q.  354. 
(6)  Cr.  &  Ph.  240. 
(c)12Beav.l92. 
(ci)  9  a  &  F.  583. 


(e)  4  Sim.  45  . 
(/)  Jac  468. 
(^)6ye8.239. 
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whether  I  can  hold  it  to  be  the  true  construction  of  tiiis  vnH, 
that  none  of  the  children  of  the  two  nieces  named  took  vested 
interests  until  they  attained  twenty-ona  Notwithstanding 
the  difficulty  created  by  the  words  used  in  this  will  with  refer- 
ence to  attaining  twenty-one,  yet,  looking  at  the  words  of  the 
whole  gift,  which  is  to  operate  on  the  estate  upon  the  death 
of  each  niece,  and  at  the  ultimate  gift  of  an  absolute  interest 
in  case  of  there  being  only  one  child,  I  can  come  to  no  other 
conclusion  than  this,  that  every  child  on  being  bom  was  to 
acquire  a  vested  interest  The  words  of  the  will  are  re< 
markable.  (His  Honour  read  the  words  of  the  gift  and 
proceeded — )  The  obvious  intention  of  the  testator  was, 
that  immediately  on  the  death  of  each  tenant  for  life  some- 
thing was  to  be  done^  something  was  to  accrue  in  the  shape 
of  interest,  to  each  child,  and  there  is  a  declaration  to  con- 
vey to  each  of  the  children.  The  difficulty  is  created  by 
the  reference  to  the  period  of  the  children  attaining  twenty- 
one.  That  the  testator  directed  a  conveyance  and  transfer 
to  the  children  immediately  on  the  deaths  of  their  parents 
is  certain,  and  the  direction  to  convey  and  transfer  and  pay 
to  the  children  is  to  them  as  a  class;  but  it  cannot  be 
doubted  that  the  testator  intended  the  whole  class  of  children 
to  take  as  tenants  in  common  absolutely;  nor  can  it  be 
doubted,  that,  if  there  was  only  one  child  there  is  an  abso- 
lute vested  gift  to  such  only  child,  and  that  such  gift  is 
not  contingent  on  such  child's  attauiing  twenty-one.  The 
j^rust  was  declared  of  a  mixed  fund  of  real  and  personal 
estate.  Upon  the  words  of  the  will,  by  which  a  convey- 
ance and  assignment  were  directed,  and  referring  to  the 
authorities  on  the  subject^  I  can  only  hold,  that  the  period 
of  attaining  twenty-one  in  this  will  had  reference  only  to 
the  time  when  the  enjoyment  by  the  children  was  to  begin 
in  possession,  and  not  to  the  time  when  they  should  attain 
vested  interests. 

It  has  been  justly   observed  by   Lord  Langdale,    in 


Judffnieut, 
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Harrison  v.  Qrvmwood  (a),  upon  any  diflSculty  occurring 
where  there  were  words  that  imported  the  necessity  of  a 
child  attaining  twenty-one  before  a  vested  interest  should 
accrue,  that  if  the  gift  is  to  a  class  and  not  to  an  individual, 
there  is  a  stronger  reason  for  holding  that  the  intention 
was,  that  the  gifk  should  be  vested  before  twenty-one  than 
in  the  case  of  a  gift  to  an  individual  That  is  a  just  ob- 
servation, which  will  apply  to  the  present  case.  The 
decision  in  Hrmter  ▼.  Judd  (b)  proceeded  upon  a  sound 
principle  of  construction.  In  that  case,  there  were  words 
which  taken  altogether  clearly  imported  a  contingency. 
The  present  is  the  converse  of  that  case,  and  it  is  stronger. 
It  seems  to  me  also,  that  it  would  be  by  far  the  safer  and 
wiser  rule,  if  there  were  any  doubt^  to  hold  that  the  children 
take  vested  interests,  than  to  adopt  the  other  construction, 
and  hold  the  interests  contingent  The  principle  of  con- 
struction applicable  to  similar  limitations  in  marriage  set- 
tlements, where  the  Court  struggled  against  words  import- 
ing contingency,  was  founded  in  great  reason;  for  the 
hardship  of  holding  that  a  provision  for  a  child  in  case 
he  attained  twenty-one  failed  in  the  event  of  his  marrying 
and  dying  leaving  issue  under  that  age,  was  enormous;  and 
though  the  Court  would  not  go  as  far  in  construing  a  will, 
yet,  where  there  is  a  doubt  upon  the  subject,  and  the  question 
is  evenly  balanced,  it  is  a  reasonable  course  rather  to  lean 
to  the  side  of  holding  that  the  children  take  vested  in* 
teresta  It  must,  therefore,  be  declared  that  the  children 
took  vested  interesta 

(a)  12  Beav.  192.  (6)  4  Sim.  455. 
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Feb.  23rd:  LEWELLIN  u  COBBOLD. 

ThetruBteeof  XHIS  was  a  Suit  by  Mr.  Lewellin  and  his  wife  for  iJie 
which  ayoung  purpose  of  haviDg  a  deed,  purporting  to  be  a  sale  by  Mrs. 
tJ^iT?^"  Lewellin  of  a  trust  fund  to  Mr.  Cobbold,  the  trustee,  shortty 
der  *ft®f  *^«  before  her  marriage,  without  the  knowledge  of  her  intended 
mother,  at  the  husband,  might  be  declared  void,  and  ordered  to  be  deli- 
S2dy  kther,  ^^red  up  to  be  cancelled. 
•dyanoedBuma      rjij^g  ^ase  on  behalf  of  the  plaintiflF  waa  as  follows:— 

01  money  * 

amounting  to  Mrs.  Lewdlin,  who  before  her  marriage  was  Miss  Grace 

able  the  &ther  Donnelly,  was  entitled  imder  the  will  of  her  great  grand- 

miorS^aftOT^'  fether,  subject  to  her  mother's  life  interest  in  a  sum  of 

she  «ime  of  io83i.  Consols,  to  one-third  part  thereof:  and  that  the  fund 

age,Demgen-  ,  jt  ^ 

ga^  to  be  stood  in  the  name  of  Mr.  Cbbbold  as  the  trustee  thereof 

^deed  pr^'  That^  On  the  8th  of  November,  1844,  Miss  Donnelly  attain- 

fi^r'8  aoUd-  «*  ^©T  age  of  twenty-one  years;  and  that,  on  the  26th  of 

tor,  reciting  a  June,  1846,  being  at  the  time  engaged  to  be  married  to  the 

contract  for  »  » 

Bale  at  the  plaintiff  Mr.  Lewellin,  she  executed  a  deed  of  assignment^ 
fo^J  wWchl^^'  dated  the  21st  of  June,  1846,  which  recited  that  she  had 
receipt  waa       contracted  and  agreed  with  Mr.  Cobbold  for  the  absolute 

mdoned,  as-  ,  °  ,  , 

signed  thefund  sale  tohim  of  her  reversionaiy  interest  in  the  said  sum  of 

the  trustee,      stock,  at  and  for  the  price  or  sum  of  260Z.;  and  the  deed 

ra*\hB^Uw-  P^"Po^^*^>  *^t,  in  consideration  of  the  sum  of  260i.  received 

ing  day.  The    at  or  before  the  sealing  and  delivery  thereof  of  which  she 

present  at  the    acknowledged  the  receipt,  she  released  her  share  in  the  trust 

S^hwband*    ^^     ^  receipt  for  the  purchase-money,  signed  by  Miss 

was  informed    Donnelly  was  indorsed.     Her  fiskther  instructed  the  solicitor 

neither  of  the  "^ 

existence  of     who  prepared  the  deed,  and  Miss  Donnelly  had  no  other  pro- 

the  deed.  fessional  adviser.     Mr.  Lewellin,  the  intended  husband,  was 

hii^and  md^  not  informed  of  the  transaction,  and  he  was  kept  in  ignor- 

wife— j&eW,      ance  that  Miss  Donnelly  was  entitled  to  any  interest  in  the 

deed,  falsely     fund  in  question.     The  marriage  was  solemnised  on  the  fol- 

representing 
the  transac- 
tion to  be  an  actual  sale,  must  be  set  aside. 
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lowing  day,  viz.  26th  of  Juna  On  behalf  of  Mr.  Cobbold 
it  was  alleged  and  proved,  that  Mr.  Donnelly  the  £Bither  was 
in  veiy  poor  drcumstanoefi,  so  as  to  be  unable  properly  to 
educate  his  daughter;  that  the  young  lady's  talents  as  a 
singer  were  very  good;  and  that,  on  the  Other's  frequent  re- 
presentations to  him,  he  had  been  induced  from  Hsne  to  time 
to  advance  sums  of  money,  amounting  in  the  whole  to  about 
4602.,  to  enable  him  to  reside  at  di£ferent- places  on  the 
continent^  and  to  place  his  daughter  with  eminent  teachers, 
so  as  to  fit  her  for  a  public  singer.  It  also  appeared,  that 
Mr.  Cobbold  hful  been  informed  of  the  engagement  between 
Mr.  Lewellin  and  Miss  Donnelly,  and  that  he  had  been  in- 
formed by  th^£Bither  that  it  was  intended  that  the  repay- 
ment of  the  advances  made  by  him  should  be  secured  to 
him  by  adeed,  to  be  executed  by  the  daughter  previously  to 
her  marriage,  whereby  these  advances  would  be  charged  on 
her  share  of  the  trust  fund.  Mr.  Cobbold  was  also  informed 
that  it  was  not  intended  to  apprise  Mr.  Lewellin  of  the  trans- 
action, because  it  was  desired  to  keep  from  Mr.  Lewellin's 
knowledge  the  fact  that  his  intended  wife  had  been  edu- 
cated for  public  singing.  Mr.  Cobbold  was  not  aware  of 
the  nature  of  the  deed,  or  that  it  purported  to  be  an  actual 
assignment, 

Mr.  Cobbold  was  present  at  the  wedding,  but  he  did  not 
mention  the  existence  of  the  trust  fimd  to  Mr.  Lewellin,  or 
of  the  assignment  made  to  him. 

By  his  answer  Mr.  Cobbold  stated,  that  he  had  made  a 
memorandum  that  the  deed  was  to  secure  the  debt  due  to 
him,  and  that  he  had  always  treated  and  considered  the 
deed  as  a  security  merely  for  the  amount  due  to  him. 


1663. 


Mr.  Russell  and  Mr.  Batten  for  the  plaintiffi. — The  deed 
impeached  in  this  suit  must  be  treated  as  void  for  all  p\ir- 
posea  The  transaction  never  was  a  purchase  by  Mr.  Cob- 
bold; indeed,  he  does  not  daim  to  set  it  up  as  such ;  but  he 
insists  by  his  answer  that  the  security  is  good  as  a  security 


Argument, 
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for  SO  much  money  as  he  had  advanced,  to  enable  her  father 
to  educate  her  as  a  professional  singer.  But  the  advances  were 
made  to  the  father,  and  constituted  the  debt  of  the  father, 
for  which  he  might  have  been  sued  at  law;  and  even  in  or- 
dinary cases,  a  young  lady  who  has  just  attained  her  age, 
and  is  sdll  under  his  influence,  cannot  effectually  become  a 
surety  for  her  father's  debt:  such  a  security  is  in  this  Court 
held  to  be  void:  Archer  v.  Hud8on{a).  Still  less  could 
such  a  security  given  by  her  to  her  trustee  be  good  in  ordi- 
nary circumstances;  but,  where  the  security  thus  given  to  the 
trustee  is  given  on  the  eve  of  the  marriage  of  the  young 
lady,  and  without  the  knowledge  of  her  intended  husband, 
no  consideration  can  make  it  valid  for  any<purpose.  The 
case,  however,  goes  farther,  it  professes  to  be,  and  recites,  an 
actual  sale,  at  a  sum  which  he  allies  was  paid.  The  &lse- 
hood  of  the  recital  and  statement  of  itself  invalidates  the 
deed  for  every  purpose :  Watt  v.  Orove(b). 


Mr.  Renahaw  for  the  defendant  Cobbold. — ^The  circum- 
stances of  this  case  shew  that  Mr.  Cobbold's  conduct  was  free 
from  blame.  The  father  of  the  young  lady  had  a  very 
small  income,  quite  inadequate  to  provide  for  the  education 
of  his  daughter.  Mr.  Cobbold  advanced  monies,  exceeding  the 
sum  of  2502.,  the  consideration  expressed  in  the  deed,  to  enable 
the  father  to  educate  the  young  lady  as  a  professional  singer; 
and  it  was  feared  that  her  engagement  to  her  present  hus- 
band might  be  broken  off  if  he  had  known  that  she  had 
ever  contemplated  becoming  a  professional  singer.  The 
fether,  therefore,  had  the  deed  here  impeached  prepared 
and  executed;  and  all  that  Mr.  Cobbold  knew  was,  that  the 
young  lady  had  given  him  security  for  the  amount  ad- 
vanced. So  fiur,  therefore,  as  Mr.  Cobbold  is  concerned,  he 
\s  free  from  all  imputation;  and  the  terms  of  the  deed, 
though  they  express  a  sale,  ought  not,  under  the  drcum- 


(a)  7  Beav.  661. 


(6)  2Sch.&Lef.612. 
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stances,  to  preclude  Mr.  Cobbold  firom  the  benefit  of  it  as  a 
security.  The  advance  made  by  Mr.  Cobbold  was  proper 
and  necessary;  and  the  more  proper,  as  it  was  made  by  him 
as  a  trustee  for  the  best  advantage  of  the  young  lady.  There 
was  in  this  case  a  good,  or,  at  the  least,  a  moral  considera- 
tion for  the  deed.  Now,  all  consideration  was  wanting  in 
the  case  of  Ooddard  v.  Snow  {a),  which  is  the  leading  case 
on  the  subject  H,  as  Mr.  Cobbold  claims,  this  lady  was 
indebted  to  him  at  the  time,  it  was  competent  for  her 
without  her  husband's  knowledge  to  give  security  for  the 
debt,  as  was  done  in  BkmcheU  v.  Foster  (b). 

The  deed  can  be  sustained  for  the  amount  of  the  debt, 
because  it  was  a  debt  for  necessaries,  which  became  the  debt 
of  the  husband;  and  there  is  nothing  in  the  relation  of 
trustee  and  cestui  que  trust  to  prevent  the  operation  of 
the  deed. — ^He  also  cited  Tlie  Cowntess  of  Strathmore  v. 
Bov)e8{c),  De  Marmeville  v.  Crompton(d),  and  St  George 
V.  Wake(e), 


1853. 


ArgumetU, 


Mr.  Rusaell,  in  reply,  was  stopped  by  the  Court 


The  Vicb-Chancellor  said: — 

The  defendant,  Mr.  Cobbold,  has  taken  an  unfortunate 
view  of  his  rights  and  duties  in  the  transactions  impeached 
in  this  suit  The  bill  is  filed  by  the  husband  and  wife  to  set 
aside  a  deed  executed  by  the  wife  the  day  before  her  mar- 
riage. The  deed  is  a  sale  and  assignment  to  the  defendant 
Cobbold  of  a  reversionary  share,  to  which  the  lady  was  enti- 
tled under  the  will  of  a  relation,  her  mother  being  the 
tenant  for  life.  It  appears  that  Mr.  Cobbold,  at  the  time 
of  this  transaction,  was  the  trustee  of  this  fund.  The 
lady  came  of  age  on  the  8th  of  November,  1844,  and 
the  deed  was  executed  on  the  25th  of  Jime,  1845.     The 


(a)  1  Buss.  485. 
(6)  2  Yes.  sen.  264. 
(c)  1  Ves.  jun.  22. 
VOU  L 


(d)  1  V.  &  B.  354. 
(«)lMy.&K.610. 


Judgment 


cc 
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marriage  yibs  solemnised  on  the  following  day  (the  26th). 
The  case  of  the  defendant  Cobbold  in  support  of  this  instru- 
ment is,  that  a  debt  was  due  to  him  from  the  lady's  father 
for  advances  kindly  made  by  the  defendant,  who  was  the 
trustee  of  the  fund,  to  enable  the  young  lady  to  be  educated 
as  a  professional  singer.  The  defendant  submits  that  this 
was  a  meritorious  consideration,  at  least,  for  the  deed,  and 
that  if  the  debt  were  not  actually  due  from  this  young  lady, 
yet  it  was  contracted  by  her  fiEtther,  for  her  benefit^  in  order 
to  give  her  a  proper  education.  It  is  even  said,  that  it  is 
a  debt  for  necessaries;  but  if  it  were,  I  must  consider  it  as 
the  debt  of  this  lady's  father. 

What  I  have  to  decide  is,  whether  or  not  the  deed  im- 
peached by  the  bill  can  stand  as  a  security  for  a  debt 
due  from  this  lady's  father,  and  if  so,  to  what  amount  It 
is  insisted  that  the  deed  must  stand  as  a  security  for  2502., 
as  being  the  amount  for  which  the  young  lady  agreed  to 
give  security.  It  is  not  necessaiy  for  me  to  decide  whether 
or  not  this  security,  given  a  day  before  her  marriage  by 
a  yoimg  lady,  a  few  months  after  she  came  of  age,  with- 
out the  knowledge  of  her  intended  husband,  for  a  debt  due 
by  her  father,  is  such  a  transaction  as  can  be  sustained  in 
this  Court.  Upon  the  face  of  it,  the  transaction  is  not 
a  security  taken  for  payment  of  a  debt,  but  an  actual  sale, 
for  a  consideration  mentioned,  of  the  whole  reversionary 
interest  of  this  lady  for  250{.  And  a  receipt  for  that  sum 
is  indorsed  on  the  deed,  and  signed  by  the  young  lady  the 
day  before  her  marriage,  without  the  knowledge  of  her  in- 
tended husband;  and  without  the  trustee  of  this  fimd,  who 
was  himself  the  assignee,  and  upon  the  face  of  the  deed 
was  the  purchaser,  and  who  was  present  at  the  mar- 
riage on  the  following  day,  having  thought  it  his  duty  to 
make  any  communication  with  the  intended  husband  on 
the  subject  of  this  property.  If  this  deed  can  be  sustained 
at  all  as  a  security,  it  must  be  upon  a  transaction  perfectly 
fair,  and  not  upon  one  that  represents  it  as  being  what  it  is 
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not  This  deed,  instead  of  being  in  the  nature  of  a  mortgage 
only,  is  actually  a  sale  and  assignment  of  the  property,  and 
was  executed  as  suck  It  recites  a  contract  for  sale  and 
payment  of  the  money,  both  of  which  recitals  are  admitted 
not  to  be  true.  In  that  state  of  things  it  is  impossible  for 
me  to  uphold  this  deed  The  falsehood  of  the  recitals, 
if  there  were  no  other  infirmity  in  the  transaction,  makes  it 
impossible  for  me  to  hold  this  deed  vaUd. 


1853. 


JvdgtMitU, 


POWELL  V.  MERRETT. 


W, 


ILLIAM  POWELL,  who  wafl  illegitunate,  made  his 
will,  dated  in  1822,  and  he  appointed  his  wife  Martha  and 
John  Merrett  executrix  and  executor  of  his  will,  and  he 
gave  to  the  said  John  Merrett  "  20Z.,  for  his  trouble  in  the 
executorship;"  and  the  testator  gave  and  devised  all  his 
freehold,  copyhold,  and  leasehold  estates,  and  all  his  per- 
sonal property,  subject  to  the  payment  of  some  legacies  and 
his  debts,  to  his  executrix  and  executor,  their  heirs,  execu- 
tors, and  administrators,  upon  trust,  to  sell  and  convert  and 
invest  the  proceeds  upon  Government  or  real  securities, 
and  to  pay  the  income  of  such  investments,  and  the  rents 
of  the  freehold,  copyhold,  and  leasehold  estates,  until  the 
sale,  to  his  wife  for  life ;  and  he  declared,  that,  after  her 
decease,  his  trustees  should  stand  possessed  of  one-half  of 
the  capital  for  such  person  or  persons  as  his  said  wife 
Martha  Powell  shoidd  by  will  appoint,  and,  in  default  of 
such  appointment,  for  her  the  said  Martha  Powell,  her  ex- 
ecutors and  administrator& 

The  testator's  wife  died  in  1842,  in  his  lifetime. 

The  testator  died  in  1846,  without  having  altered  his 
will 

cc2 


Mwrck  7th. 


Where  per- 
sonal property 
is  given  to  ex- 
ecutors upon 
trust,  they  are 
excluded  from 
claiming  for 
their  own  be- 
nefit; and  if 
the  trust  fails 
and  there  are 
no  next  of  kin, 
the  executor 
is  trustee  for 
the  Crown. 
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This  was  a  suit  for  the  administration  of  the  testator  s 
estate. 

The  Master,  by  his  report,  found  that  the  testator  died 
without  any  heir  or  customary  heir,  or  next  of  kin.  The 
proceeds  of  the  residuary  personal  estate  and  leaseholds 
were  paid  into  Court;  the  freehold  estates  were  not  sold 
The  cause  now  came  on  upon  further  directions. 

As  to  the  unsold  real  property,  it  was  admitted  that  no 
one  could  take  it  from  the  trustea 

The  question  was,  whether  the  undisposed  of  residuary 
personal  estate  belonged  to  the  executor  and  trustee  bene- 
ficially, or  whether  the  Crown  was  entitled  to  it 


Ar^ment,         Mr.  Wigram  and  Mr.  Bazalgette  for  the  plaintiff 

Mr.  RuaaeU  and  Mr.  Renahaw,  for  the  executor,  referred 
to  Middleton  v.  Spicer{a)  and  Taylor  v.  Haygarth(b), 
which  were  in  favour  of  the  claim  made  on  behalf  of  the 
Crown;  but  they  submitted,  on  the  authority  of  Burgess 
V.  Wheate  (c),  that^  where  there  is  a  legal  title  in  possession, 
as  there  is  in  this  case  in  Mr.  Merrett,  the  title  of  the 
Crown  would  not  arisa  It  has  been  suggested,  that  it  is 
to  be  presumed  the  executor  is  not  to  take  where  a  sum 
has  been  given  to  him  for  his  pains  and  trouble.  If,  in- 
deed, such  a  gift  unequivocally  indicates  that  the  executor 
was  to  take  nothing  else,  this  may  be  the  result;  but 
where  the  executors  or  trustees  have  gifts  of  unequal 
amoimt,  that  has  been  held  to  outweigh  the  presumption, 
as  in  RusseU  v.  Clowes  (d).  The  Act  1  WilL  4,  a  40, 
affects  the  rights  of  executors  and  trustees  only  in  favour 
of  persons  entitled  under  the  statute  of  distributions,  but 
leaves  the  law  as  it  stood  before  in  cases  where  there  are 
no  next  of  kia 


(a)  1  Bro.  C.  C.  201. 
(6)  14  Sim.  8. 


(c)  1  Eden,  177. 
(flO  2  Coll.  648. 
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They  also  referred  to  the  observations  of  Lord  Truro,  in        1863. 
EUcock  V.  Majyp  (a),  in  the  House  of  Lords.  Powkll 

Merrktt. 
Mr.  WickenSf  for  the  Attorney-General,  was  not  heard.  — 

Affftunent, 

Mr.  Bigg  was  for  other  parties. 


The  Vice-Chancellor: — 

According  to  the  law  as  now  settled  by  the  House  of 
Lords,  where  personal  property  is  given  to  executors  upon 
trustj  they  are  excluded  from  claiming  for  their  own  bene- 
fit Where  the  trust  fails,  if  there  are  no  next  of  kin,  the 
executor  must  hold  it  as  trustee  for  the  Crown.  It  was  so 
held  by  Lord  Thurlow  in  Middleton  v.  Sjncer  (6).  The  late 
Vice-Chancellor  of  England,  in  Taylor  v.  Haygarth,  under 
similar  circumstances,  stopped  the  counsel  for  the  Crown. 
RusaeU  v.  Clowes  is  not  entirely  reconcileable  with  the 
decision  in  Taylor  v.  Haygarth,  but  I  do  not  find  that  it 
was  cited  to  Vice-Chancellor  Sir  J,  L.  Knight  Bruce.  The 
authority  of  Taylor  v.  Haygarth  is  confirmed  by  the  deci- 
sion of  the  House  of  Lords  in  EUcock  v.  Mapp,  affirming 
the  judgment  of  Lord  CoUenha/m,  Where,  as  in  the  pre- 
sent case,  the  gift  to  the  executor  is  expressly  upon  trust,  he 
is  excluded  from  claiming  for  his  own  benefit,  although  the 
trust  has  failed.  Feeling  myself  boimd  by  the  authorities, 
I  must  establish  the  claim  of  the  Crown. 

Costs  out  of  the  estate,  to  be  apportioned  between  the 
real  and  personal  assets. 


JvdgvMnL 


(a)  3H.  L.  Ca8.492. 


(6)  1  Bro.  C.  C.  201. 
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March  \UK,  VINCENT  v.  GODSON. 

Rent  due  by  a  XN  this  suit»  which  was  for  the  administration  of  the  estate 
the  occupation  of  Richard  Godson,  Esq.,  deceased,  against  the  executors  of 
mid*"*^under  ^  ^^'  *  decree  was  made  on  the  12th  of  January,  1850, 
an  agreement  to  take  an  account  of  what  was  due  to  the  plaintiff  and  the 
with  proper  Other  Creditors  of  the  testator  at  the  time  of  his  death. 
^Jw°  not  to  ^^^  Ward  claimed  before  the  Master  to  be  admitted  as 

entitle  the        ^  Creditor  for  4000i.,  arrears  of  rent  due  from  the  testator  to 

owner  of  the         ... 

land  to  rank     him  m  priority  to  the  simple  contract  creditora 

creditor^or  HLs  claim  was  opposed  by  the  executors  in  the  suit. 

*^e  ^n^m^'       The  Master,  by  a  separate  report,  dated  the  27th  of  July, 

creditors  of      1852,  Stated  the  facts,  to  the  following  effect : — 
the  testator.  . 

The  land-  By  an  agreement  in  writing,  dated  the  11th  of  October, 

LwBiSe^   1847,  made  between  Lord  Ward,  of  the  one  part,  and  the 

contract credi-  testator  Richard  Godson,  of  the  other  part;  Lord  Ward 
tors  for  a^  ,  ,  - 

rears  of  rent     agreed  to  grant,  and  the  testator  agreed  to  accept,  a  lease  of 

of  ^privity^of     the  sugax  plantations  or  estates,  called  New  Yarmouth,  in  the 
fore**onJ^^    parish  of  Vere  and  Whitney,  in  the  parish  of  Clarendon,  in 
allowed  where  the  island  of  Jamaica,  in  the  West  Indies,  and  also  the  pen 
actual  demise    Or  Cattle  estate.  Called  Rymesbuiy  Bew,  in  the  said  parish  of 
^^^^such        Clarendon,  in  the  same  island,  together  with  the  said  mes- 
priority  in  ro-   suages,  boiling  and  curing  houses,  and  other  premises  and 
of  land  in  the    plantations  therein  more  particularly  mentioned,  to  hold  the 
where^hereia  same  from  the   1st  of  December,  1847,  for  the  term  of 
an  actual         twenty-one  years,  determinable  by  either  party  at  the  end 
of  the  first  ten  or  fifteen  years,  or  twelve  calendar  months' 
notice,  at  the  clear  yearly  rent  of  2000{.,  payable  on  the 
1st  of  December  in  each  year  of  the  said  term,  the  first 
payment  of  such  rent  to  be  made  on  the  1st  of  December, 
1848;  and  it  was  agreed,  that  in  the  said  lease  should  be 
contained  all  the  usual  and  proper  covenants,    and  parti- 
cularly covenants  on  the  part  of  the  said  Richard  Godson 
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to  pay  the  said  rent^  and  all  rates,  taxes,  assessments,  and 
impositions  whatever. 

The  testator  entered  into,  the  possession  of  the  premises 
comprised  in  the  agreement^  and  continued  in  such  pos- 
session until  his  death,  in  the  month  of  August,  184*9. 

Possession  of  the  estates  was  not  delivered  up  to  Lord 
Ward  until  the  month  of  December,  1849. 

The  testator,  after  the  first  half-year's  rent  had  accrued 
due,  and  subsequently  from  time  to  time,  admitted,  by  several 
letters,  the  rent  to  be  due  to  Lord  Ward,  and  requested 
the  agent  of  Lord  Ward  to  give  time  for  the  payment 
thereof. 

Lord  Ward  agreed  to  accept  a  stirrender  of  the  premises, 
as  from  the  1st  of  December,  1849. 

No  portion  of  the  two  years'  rent  for  the  premises  from 
the  Ist  of  December,  1847,  to  the  1st  of  December,  1849, 
amounting  to  4000{.,  had  ever  been  paid  to  Lord  Ward, 
or  to  any  person  on  his  behalf;  there  was  due  to  Lord 
Ward,  from  the  estate  of  the  testator,  the  simi  of  4000i., 
the  amount  of  two  years'  rent  of  the  plantations  and  pre- 
mises comprised  in  the  agreement  of  the  11th  of  October, 
1847,  fit)m  the  1st  of  December,  1847,  to  the  Ist  of  De- 
cember, 1849. 

The  Master  found  that  Lord  Ward  was  entitled  as  a 
specialty  creditor  on  the  estate  of  the  testator  in  respect  of 
this  rent  of  4000I.  He  allowed  the  same  as  a  specialty  debt 
on  the  estate  of  the  testator. 

The  defendants  filed  exceptions  to  this  report,  alleging 
that  the  Master  ought  not  to  have  allowed  the  sum  of 
4000{.  as  a  specialty  debt,  but  ought  to  have  found  that  any 
debt  due  to  Lord  Ward  from  the  estate  of  the  testator  was 
a  simple  contract  debt  only. 


Mr.  Swanston  and  Mr.  Goodeve,  for  the  defendants,  the 
executors,  in  support  of  their  exceptions. — We  admit,  that 
rent  due  under  an  actual  demise   is  entitled  to  priority 


Arffumait. 
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over  simple  contract  debts,  but  the  priority  is  coiifined  to 
rent  thus  due;  and  the  Lord  Justice  Knight  Bruce,  when 
Vice-Chancellor,  in  Clough  v.  French  (a),  very  carefully 
guarded  the  declaration  of  the  right  of  the  landlord  to 
priority  by  the  terms  of  the  decrea 

In  the  present  case,  what  is  due  to  Lord  Ward  is  a  debt 
only,  for  which  an  action  must  be  brought,  and  for  which 
distress  would  not  lie.  The  agreement,  being  subsequent 
to  the  8  &  9  Vict  c.  106,  cannot  take  effect  as  a  lease,  even 
if  prior  to  that  statute  it  might  have  operated  as  suck 
The  admission  by  the  testator  in  writing  that  the  sum  was 
due,  and  his  promise  to  pay  it>  did  not  alter  the  character 
of  the  debt.  Moreover,  the  privilege  conceded  to  landlords 
is  only  with  reference  to  lands  in  England. 


Mr.  Russell  and  Mr.  Giffard,  for  the  plaintiff  in  the  suit, 
in  support  of  the  exceptions  by  the  executors,  cited  Bror 
shier  v.  Jackson  (6). 

Mr.  Mcdins  and  Mr.  Renshaw  for  Lord  Ward,  in  support 
of  the  Master's  finding. — ^Rent  upon  a  lease  is  beyond  ques- 
tion a  specialty  debt,  but  rent  upon  a  parol  demise  ranks  as 
a  debt  pari  passu  with  specialty  debts.  That  is  certainly 
the  effect  of  the  declaration  in  Clough  v.  French  (a).  Under 
the  circumstances,  the  40002.  due  to  Lord  Ward  was  rent, 
and  therefore  was  entitled  to  the  priority  he  seeka  The 
agreement  of  the  11th  of  October,  1847,  would,  prior  to  the 
8  &  9  Vict  c.  106,  have  amounted  to  an  actual  demise,  and 
then  the  rent  would  clearly  have  been  entitled  to  the 
priority  which  Lord  Ward  claims.  The  8  &  9  Vict  c.  106, 
s.  3,  however,  prevents  this  agreement  being  treated  as  an 
actual  demise;  but  a  tenancy  at  will  was  created  by  Mr. 
Godson's  entry  upon  the  land  under  the  terms  of  this 
agreement,  and,  if  rent  had  been  paid,  would  have  been 


(a)  2  Coll.  277. 


(6)  6M.&W.549. 
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converted  into  a  tenancy  from  year  to  year.  Mr.  Godson 
being  thus  in  possession  admitted  the  rent  due  and  pro- 
mised its  payment  This  created  a  tenancy  from  year  to 
year,  and  created  the  relation  of  landlord  and  tenant  be- 
tween Lord  Ward  and  Mr.  Qodson,  and  converted  what  has 
been  called  a  mere  debt  into  rent :  Cox  v.  Brain  (a).  And  this 
rent  must  rank  as  a  specialty  debt  in  the  administration  of 
assets  in  equity,  according  to  Clough  v.  French  (6).  [The 
Vice-Chancellor  here  said,  the  language  of  the  declaration 
made  by  the  CJourt  in  its  decree  in  that  case  is  this:  "  De- 
clare, that  if  the  intestate  at  his  decease  was  indebted  to  the 
plaintiff  for  rent  under  a  demise  of  land,  such  debt  was 
entitled  to  priority  of  payment  over  the  ordinary  simple 
contract  debts  of  the  intestate."  His  Honour  thought  that 
these  words  did  not  mean  that  a  creditor  for  rent  was  en- 
titled to  rank  pari  passu  with  specialty  creditors.  There 
might  be  degrees  of  simple  contract  debts,  as  for  wages  or 
for  funeral  expenses,  which  ranked  first  among  simple  con- 
tract debts  to  be  paid.]  In  Thompson  v.  Thompson  (c), 
Mr.  Baron  Wood  emphatically  said,  "  I  have  been  in  error 
all  my  Ufe,  unless  money  due  for  rent  in  respect  of  land 
demised,  whether  by  deed  or  parol,  be  not  of  ftdly  equal 
degree  with  a  specialty  debt''  In  Newport  v.  Godfrey  (d), 
it  was  held,  that  an  executor  might  plead  payment  of  rent 
due  on  a  lease  by  parol  to  an  action  for  a  bond  debt,  be- 
cause "  this  rent  did  savour  of  the  realty."  In  Stonehxmse 
V.  Ilford  (e),  it  is  said,  "  debt  for  rent  and  upon  specialty 
are  in  equal  degree."  In  Willett  v.  Earle  (/),  it  is  said, 
that  a  debt  upon  a  parol  demise  ''  did  partake  of  the 
realty,  and  was  therefore  to  be  preferred  to  debts  upon 
bond."  Lord  Chief  Justice  HoU,  in  Ca^/e  v.  Acton  (g), 
said,  that  rent  was  of  equal  degree  with  a  bond,  "  for  if  it 


(a)  5  Bing.  185. 

(6)  2  Coll.  277. 

(c)  9  Price,  464. 

{(£)  4  Madd.,44;  2  Vent  184. 

(c)  Comyos'  Kep.  145. 


(/)  1  Vera.  490;  and  seeEaith- 
by*8  note  to  that  case. 

ig)  Comyns'  Rep.  67;  1  Lord 
Raym.  615;  12  Mod.  288. 
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be  a  lease  by  parol  it  is  in  the  realty."  [The  Vice-Chan- 
celior  remarked,  that  all  these  decisions  and  dicta  had 
reference  to  rent  due,  and  to  the  law  of  tenure  as  to  lands 
in  England,  and  inquired  how  these  decisions  affected  the 
question  of  rent  due  for  lands  in  Jamaica^  in  the  adminis- 
tration of  estates  of  persons  who  had  died  in  England.]  A 
colony  is  governed  by  the  laws  of  the  mother  country  (a),  and 
statutes  passed  after  the  colonisation  used  to  contain  clauses 
exempting  the  colonies ;  but  the  common  law  and  the  equity 
jurisdiction  are  the  same  in  Jamaica  as  in  England,  and 
this  is  confirmed  by  statute;  for,  by  1  Qeo.  2,  c.  1,  s.  22,  it 
is  enacted,  that  all  such  laws  and  statutes  of  England  as 
had  at  any  time  been  introduced,  used,  accepted,  or  received 
as  laws  in  Jamaica^  should  be  and  continue  its  laws  for 
ever:  The  AUxytney-'QeneTal  v.  Stewart  (6),  Doe  v.  Bell  (c). 
Knight  v.  Bermett(d), — ^They  also  cited  Naiah  v.  TcU- 
lo€k(e). 


Mr.  Svxmston  in  reply .-^The  favour  shewn  by  the  law 
to  a  debt  for  rent  is  an  incident  of  the  law  of  tenure,  and  of 
tenure  in  England  only.  In  this  case  there  was  no  actual 
tenancy  between  Lord  Ward  and  Mr.  Godson.  This  was  no 
lease,  but  only  an  agreement  for  a  lease ;  and  at  law  the 
money  which  Lord  Ward  was  entitled  to  recover  is  not  rent 
Whatever  the  laws  of  Jamaica  may  be,  they  are  treated  here 
as  the  laws  of  a  foreign  country.  Thus,  in  Nod  v.  Robi/nr 
80n{f),  land  devised  in  fee  was  treated  as  a  chattel  to  pay 
debts,  "  being  in  a  foreign  country."  Blcmkard  v.  Oaldyig), 
decided  expressly,  that,  Jamaica  being  a  conquered  coimtry, 
our  laws  did  not  take  place  there  unless  and  until  declared 
so  by  the  conqueror  or  his  successors;  and  even  then 
Jamaica  had  power  to  vary  them  by  enactments  of  its  local 


(a)  SP.Wma.  76. 
(6)  2  Mer.  143. 
\c)  6  T.  R  471. 
{d)  3  Bing.  364. 


(tf)  2  H.  Bk.  319. 

If)  2  Vent  358;  I  Vem.  90. 

{g)  Salk.411. 
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govemmeiit,  and  their  own  laws  only  ceased  so  &r  as  they 
were  repugnant  to  the  law  of  Qod :  the  "  rule  of  natural 
equity  "  must  supply  all  deficiencies. 

The  Vice-Chancellor  : — 

Out  of  respect  to  the  Master's  judgment^  who  has  come 
to  the  conclusion  in  his  report  that  Lord  Ward  is  to  rank 
as  a  specialty  creditor  of  the  late  Mr.  Godson,  I  thought  it 
necessary  to  hear  the  arguments  on  this  exception  at 
length,  but  from  the  beginning  I  had  little  doubt  upon  this 
question.  Mr.  Godson,  the  testator  in  this  cause,  entered 
into  an  agreement  with  Lord  Ward  to  take  estates  and 
plantations  in  Jamaica  at  a  certain  rent;  and  the  essence 
of  the  agreement  was,  that  a  lease  with  proper  covenants 
should  be  executed  by  Lord  Ward  and  Mr.  Godson.  Now, 
upon  the  authorities,  it  is  not  to  be  disputed  that  if,  with 
reference  to  land  in  England,  the  relation  of  landlord  and 
tenant  is  existing,  and  the  tenant  at  his  death  be  indebted 
to  the  landlord  in  respect  of  rent,  the  landlord  is  entitled 
for  that  debt  to  rank  above  the  ordinary  simple  contract 
creditors  of  the  tenant.  This  was  very  carefully  and  accu- 
rately expressed  by  the  Lord  Justice  Knight  Bruce,  when 
Vice-Chancellor,  in  the  decree  in  dough  v.  French  (a). 
It  declares  that  a  debt  for  rent  under  a  demise  of  land 
is  a  debt  entitled  to  priority  of  payment  over  ordinary 
simple  contract  debts.  In  order  to  establish  that  right 
on  the  part  of  the  creditor  for  rent,  it  must  be  a  claim 
for  rent  upon  a  demise.  There  must  be  a  lease  by  parol 
o^  by  writing ;  there  must  be  an  express  contract  to  cre- 
ate the  relation  of  landlord  and  tenant,  and  to  give  the 
right  of  priority.  Upon  what  principle  the  landlord  was 
entitled  to  that  right  of  priority,  or  to  what  extent  it  goes, 
is  left  in  considerable  doubt  Some  Judges  have  said,  that 
a  landlord  claiming  rent  from  his  tenant  holding  land  by 


1863. 


Arguanmt, 


Judgment 


(a)  2  Coll.  277. 
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demise,  ranks  as  high  as  a  specialty  creditor ;  but  I  cannot  find 
it  to  have  been  decided  anywhere,  that  a  landlord  can  have 
all  the  remedies  of  a  specialty  creditor,  or  any  remedy  except 
that  of  a  simple  contract  creditor,  and  to  rank  above  all 
the  other  creditors  by  simple  contract  The  extraordinary 
right  thus  given  to  the  landlord  depends  upon  the  principle 
of  tenure  in  the  law  of  England,  and  not  of  contract,  and  on 
the  remedies  which  exist  as  between  landlord  and  tenant 
with  reference  to  that  principle. 

The  reason  for  this  right  of  priority  has  been  expressed 
by  Lord  Chief  Justice  HoU,  a  great  authority,  as  being  that 
the  contract  for  the  rent  remains  in  the  realty.  And,  in 
another  case,  he  says  it  is  a  debt  on  a  real  contract,  and 
that,  after  the  death  of  the  tenant,  the  contract  still  remains 
in  the  realty  (a).  These  expressions  shew  that  it  is  a  right 
arising  from  the  law  of  tenure,  which  in  this  country  pre- 
ceded the  law  of  contract 

It  may  be  difficult  to  account  for  this  priority,  but  that 
it  exists  appears  beyond  doubt  It  seems,  like  other  re- 
medies arising  from  the  relation  of  landlord  and  tenant, 
to  be  founded  on  the  sacred  r^ard  which  the  law  of  Eng- 
land shews  to  rights  arising  from  tenure.  The  extraordi- 
nary exceptions,  such  as  the  law  of  distress,  the  landlord's 
remedy  on  the  clandestine  removal  of  property  from  the 
land,  his  right  against  goods  in  the  possession  of  assignees 
of  a  bankrupt  tenant  or  the  trustees  of  an  insolvent  tenant, 
these  are  all  to  be  referred  to  the  special  regard  which  the 
law  of  England  shews  to  rights  arising  by  tenure.  The 
right  of  distress  itself  was  not  of  a  mere  common  law  right, 
but  it  was  introduced  from  the  civil  law  upon  the  doctrine 
of  hypothecation,  treating  the  stock  of  the  tenant  on  the  land, 
of  which  he  was  merely  the  occupier,  as  something  in  which 
the  landlord  had  a  right  by  way  of  pledge.  This  right  was 
not  created  by  statute,  but  the  doctrine  of  distress  was  im- 
ported into  the  law  of  England  from  the  civil  law  by  the 


(a)  3  Lev.  267. 
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wisdom  of  lawyers.  But,  in  order  to  establish  the  right  of  1853. 
the  landlord  to  priority,  it  is  necessary  that  there  should  be 
a  demise,  otherwise  the  law  of  tenure  would  not  apply. 
There  must  be  a  privity  of  estate,  and  not  a  mere  privity  of 
contract  It  is  upon  the  principle  of  privity  of  estate  that 
the  right  of  the  landlord,  which  Lord  Chief  Justice  HoU 
B&js  remains  in  the  realty,  must  be  maint^ed ;  and  in  order 
to  maintain  it,  therefore,  there  must  be  an  actual  demise. 

The  counsel  for  the  exception  referred  to  Neish  v.  Tat- 
lock  (a),  in  which  Lord  Chief  Justice  Eyre  notices  the  dis- 
tinction between  the  remedies  where  tenure  does  not  exists 
as  between  two  individuals,  (me  owing  for  occupation  of 
the  land  of  the  other,  and  bound  to  pay  for  such  use  and 
occupation.  In  the  case  of  an  actual  demise,  the  tenant 
holds  the  land  of  the  landlord  on  the  right  of  reversion. 
That  is  the  case  of  actual  demise,  in  which  the  contract 
"  remained  in  the  realty  ]"  but  the  mere  occupation  of 
the  land  without  an  actual  demise  confers  no  such  right 
on  the  landlord  or  obligation  on  the  tenant,  as  where  each 
of  them  had  an  estate  in  the  land,  the  one  for  the  term,  the 
other  for  the  reversion. 

The  language  of  Lord  Chief  Justice  Eyre  is  this :  "  The  ac- 
tion for  use  and  occupation  is  in  its  own  nature  collateral  to  the 
action  on  a  contract  for  rent  upon  a  demise,  and  it  was  so 
holden  in  the  case  of  Johnson  v.  May  (6).  If  the  defendant 
did  in  fact  use  and  occupy  by  the  permission  of  the  plaintiff, 
and  had  expressly  promised  to  pay,  though  the  plaintiff  had 
no  title  or  perhaps  an  equitable  title  only,  the  action  lay"(c). 
That  is,  it  is  an  action  upon  the  mere  privity  of  contract 
and  not  upon  privity  of  the  estate.  Therefore,  in  the  decree 
in  dough  v.  French  (d),  the  decree  was  prudently  guarded 


(a)  2  H.  Bla.  319,  see  p.  323.         Price,  157. 

(6)  3  Lev.  150.  (d)  2  CoU.  277. 

(c)   In  re  Hull  v.  Vaughan,  6 
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by  a  reference  to  the  actual  demiseL  In  the  present  case,  it  was 
admitted  by  the  counsel  who  support  the  Master's  findmg, 
that^  in  the  agreement  between  Lord  Ward^and  Mr.  Godson, 
there  were  no  words  operating  by  way  of  present  demise, 
and  the  words  were  all  de  futuro. 

Itwas  distinctly  decided  in  a  case  not  referred  to  at  the  bar, 
Bunk  V.  Hv/rUer  (a),  that,  unless  there  is  an  actual  demise,  if 
the  occupation  be  merely  under  an  agreement  for  a  lease,  the 
landlord  has  no  right  to  distrain,  for  that  is  a  right  incident 
to  tenure.  That  case  decided,  that  the  landlord  has  no  right 
to  distrain,  unless  there  be  an  actual  demise  to  a  tenant  at 
a  fixed  rent;  and  therefore,  where  a  tenant  was  in  possession 
under  an  agreement  to  let  on  lease  for  twenty-one  years,  with  a 
purchasing  clause,  at  the  net  clear  rent  of  632.,  the  tenant  to 
enter  at  any  time  on  or  before  a  particular  day,  it  was  held 
that  this  only  amotmted  to  an  agreement  for  a  future  lease; 
and  that^  no  lease  having  been  executed  and  no  rent  subse- 
quently paid,  the  landlord  was  not  entitled  to  distrain. 
That  case,  with  reference  to  a  matter  resting  merely  on  a  con- 
tract for  a  lease  and  not  on  actual  demise,  seems  to  me  ex- 
actly the  present  case;  for  Lord  Ward  agreed  to  grant,  and 
Mr.  Qodson  agreed  to  accept,  a  lease  of  certain  described 
property  at  a  clear  yearly  rent  of  2000Z.,  free  from  all 
taxes;  and  it  was  agreed,  that  the  lease  should  contain  all 
usual  and  proper  covenants,  and  particularly  a  covenant  to 
pay  the  rent^  &c.  There  were  no  words  of  present  demise, 
and  it  could  not  be  held  to  amount  to  a  present  demise; 
and,  without  reference  to  the  recent  statute,  8  &  9  Vict 
c.  106,  it  could  not  be  held  to  amount  to  a  lease  at  all;  and 
therefore  it  is  a  case  in  which  the  remedy  of  the  landlord 
must  be  treated  as  a  mere  contract,  and  not  a  right  on  the 
realty,  to  which  such  force  has  been  attributed  by  Lord  Chief 
Justice  Holt  and  other  Judgea   Even  if  this  were  the  case  of 


(a)  6  B.  &  Aid.  322. 
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an  agreement  for  a  lease  of  land  in  England,  I  should  have 
great  difficulty  in  holding,  there  being  no  present  demise, 
that  Lord  Ward  as  landlord  had  any  right  to  that  priority 
which  is  recognised  in  various  cases.  But,  in  this  case,  the 
land  being  in  Jamaica^  it  is  impossible  to  treat  the  law  of 
tenure  in  England,  which  gives  these  extraordinary  and  pe- 
culiar rights  to  the  ownership  of  land,  as  applicable  to 
Jamaica.  Here,  again,  I  find  conclusive  authority.  In  the 
case  of  Way  v.  TaUy  (a),  the  action  was  for  rent  of  land  in 
Jamaica,  and  it  was  held  that  where  a  demise  on  an  actual 
lease  of  land  abroad  is  the  subject  of  remedy  in  England, 
it  can  only  be  upon  the  principle  of  an  action  founded  upon 
the  privity  of  contract  and  not  of  estate.  That  was  a  case 
in  which  a  lessor  abroad  brought  debt  for  rent  against  the 
lessee,  upon  a  demise  at  London  of  the  land  in  Jamaica.  The 
defendant  pleaded  to  the  jurisdiction  of  the  Court,  that  the 
matter  ought  to  be  tried  in  Jamaica.  It  was  urged,  that  a 
lessor  cannot  bring  debt  here  against  the  lessee  of  land  in 
Ireland ;  and,  if  entry  and  ouster  were  pleaded,  it  could  not 
be  tried  here ;  and  the  right  of  the  plaintiff  and  defendant 
depended  on  foreign  lawa  And  the  Court  held,  that  "where 
an  action  is  local,  it  must  be  laid  accordingly;  therefore,  if 
the  lessor  declares  on  the  privity  of  estate,  and  that  lies  in 
Ireland,  the  action  must  be  brought  there,  for  the  estate  is 
local,  therefore  such  lessor  cannot  maintain  debt  here 
against  an  assignee  of  a  term  in  Ireland,  for  the  action  is 
foimded  on  privity  of  estate;  otherwise,  where  it  is  founded 
on  privity  of  contract^  which  is  transitory."  That  is  the 
law  in  a  case  of  an  actual  demise  of  land  in  Jamaica^  and  all 
question  of  privity  of  estate  is  excluded  from  the  principle 
on  which  the  remedy  is  given.  To  be  maintained  at  all, 
it  must  be  an  action  on  the  privity  of  contract  and  not  of 
estate;  and  that  is  the  case  with  which  I  have  to  deal,  for  it 
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is  in  this  way  that  Lord  Ward  has  a  claim  against  the  assets 
of  Mr.  Godson  under  this  contract  The  contract  itself  is  a 
mere  agreement  for  a  lease,  on  which  if  the  land  were  in 
England  there  could  be  no  right  of  distress,  or  equi- 
valent right,  this  being  a  matter  remaining  entirely  in  con- 
tract 

I,  therefore,  can  see  no  just  ground  for  holding  that  Lord 
Ward  can  be  ranked  as  a  specialty  creditor;  and  I  must 
declare  that  Lord  Ward  is  not  enabled  to  rank  as  a  speci- 
alty creditor. 

The  exceptions  to  be  allowed  with  costs. 


ApnLlZth. 


TUCKER  V.  HERNAMAN. 

M.R  AZARIAH  ELSWOOD  was  a  solicitor  at  Chard,  in 
Somersetshira  In  1815,  a  commission  in  bankruptcy  was 
issued  against  him,  on  which  he  was  declared  a  bankrupt 
He  never  obtained  his  certificate.     He,  however,  left  Somer- 


Mr.  Elswood,  by  his  will,  dated  the  26th  of  July,  1852, 


In  1815,  a 
trader  in  So- 
merset was 
declared  bank- 
rupt, and  re- 
mained uncer- 
tificated tiU  his 
death,  in  1862.  setshirtt,  and  went  in  1817  to  Bimgay,  in  Suffolk,  and  there 

moved  to  SuT  practised  as  a  solicitor  until  his  death, 
folk,  and  car- 
ried on  buai- 
nesstherewith  appointed  the  plaintiff,  Charles  Benjamin  Tucker,  and  the 

ofhisasBi^TOs  second  defendant,  James  Templer,  his  executory  The  tes- 
SeiS^tore^  tator  died  in  1852  possessed  of  considerable  property: 
of  his  estate. 
He  died  in- 
debted to  creditors  subsequent  to  the  bankruptcy,  and  possessed  of  considerable  real 
and  personal  property,  which  he  gave  to  trustees;  and  he  appointed  executors,  who  proTed 
the  wilL  After  the  bankrupt's  death,  an  assignee  was  appointed  in  the  place  of  the  assignees 
who  bad  died,  and  he  possessed  himself  of  some  of  the  assets;  the  executors  held  the  rest 
On  the  petition  of  a  creditor  subsequent  to  the  bankruptcy,  presented  in  the  Bankruptcy 
Courts  an  order  was  made,  directing  the  assi^ee  to  administer  the  estate  in  paying  the  fu- 
neral and  testamentary  expenses  and  the  creditors  subsequent  to  the  bankruptcy,  next  the 
creditors  under  the  bankruptcy,  and  to  hand  over  the  surplus  to  the  executors.  Upon  a 
claim  by  one  of  the  executors  to  administer  the  estate — Hdd^  that,  notwithstanding  the 
order  in  bankruptcy,  there  must  be  a  declaration  of  the  priority  of  the  subsequent  credi* 
tors,  i^d  the  usual  decree  to  administer  the  bankrupt's  estate  in  this  Court 
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bus  will  was  proved  in  the  same  year  by  both  his  eze^ 
cator& 

Of  the  two  assignees  appointed  under  Elswood's  bank- 
ruptcy, Mr.  Davey,  who  was  the  survivor,  and  himself  a 
creditor  for  10502.,  died  in  1842. 

^Shortly  afker  Mr.  Elswood's  will  was  proved,  proceed- 
ings were  taken  in  bankruptcy  in  the  District  Court  of 
Bankruptcy  at  Exeter,  and  Mr.  HemamaD,  the  official  as- 
signee, was  appointed  the  assignee  in  the  bankruptcy;  and 
he  thereupon  took  possession  of  certain  parts  of  the  tes- 
tator's assets,  and  sold  the  goodwill  of  the  practice  at  Bun- 
gay. This  he  did  with  the  concurrence  of  Mr.  Templer; 
but  Mr.  Tucker  objected  to  Mr.  Hemaman's  interference. 

The  debts  proved  against  Mr.  Elswood  under  his  bank- 
ruptcy amounted  to  upwards  of  12,000Z.,  and  his  estate 
had  paid  two  dividends,  amounting  together  to  2^.  6^d.  in 
the  pound.  The  assignees  and  their  solicitor,  who  was  also 
solicitor  for  some  of  the  creditors  who  had  proved  debts  un* 
der  the  commission,  knew  that  the  testator  was  carrying  on 
a  lucrative  practice  at  Bungay,  and  Mr.  Davey,  one  of  the 
assignees,  whose  debt  was  lOfiOZ^,  and  two  other  creditors, 
who  proved  respectively  for  9S0L  and  1368Z.  12a.  4(2.,  had 
been  paid  or  otherwise  satisfied  in  respect  of  their  debts  by 
the  testator. 

On  behalf  of  the  creditors  whose  debts  had  been  contract- 
ed since  Mr.  Elswood's  residence  at  Bungay,  it  was  alleged 
that  they  were  ignorant  that  the  testator  had  ever  been 
bankrupt^  and  they  claimed  to  have  their  debts  paid  out  of 
the  testator's  property,  in  preference  to  the  creditors  who 
had  proved  under  the  bankruptcy. 

The  plaintiff  Mr.  Tucker,  and  the  defendant  Mr.  Templer, 
as  executors,  took  possession  of  a  considerable  portion  of  the 
testator's  assets,  among  which  was  a  balance  of  3774Z.  16s: 
ScL  at  his  bankers;  but  Mr.  Hemaman,  as  the  official  as- 
signee,  called  on  the  executors  to  pay  that  simi  over  to  him. 
Mr.  Templer  was  willing  to  comply,  but  Mr.  Tucker  declined 
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to  do  80.  Mr.^William  Batcher,  a  creditor  of  Mr.  ELsWood 
subsequently  to  his  bankruptcy  in  October,  1852,  presented 
a  petition  to  the  District  Court  of  Bankruptcy,  praying  for 
an  order  directing  payment  out  of  the  assets  of  Elswood,  of 
the  debts  due  to  his  creditors  subsequently  to  his  baak* 
ruptcy  in  priority  to  the  debts  proved  under  the  com- 
mission. The  commissioner  acting  in  the  bankruptcy,  by 
an  order,  dated  the  26th  of  October,  1862,  directed  that  no- 
tice should  be  published  in  some  newspapers  circulating  at 
Bungay,  calling  on  all  persons  claiming  to  be  creditors  of 
Mr.  Elswood,  or  -who  had  any  claims  on  his  estate,  to  send 
the  particulars  of  such  claims  to  Mr.  Hemaman  within  one 
month;  and  that  all  such  sums  of  money  as  should  be  found 
to  be  due  to  such  creditors  and  claimants  should  be  paid  to 
them  out  of  the  first  money  to  be  got  in  and  received  by  the 
assignee  or  assignees  of  the  estate  and  effects  of  Mr.  Elswood, 
together  with  the  funeral  expenses  and  the  expenses  of  the 
executors  in  proving  the  will  of  Mr.  Elswood,  and  otherwise^ 
to  be  ascertained  and  settied  by  the  Begistrar  of  the  Court 
if  the  parties  should  differ  about  the  same;  and  that  the 
residue  of  the  estate  and  ^ects  of  Mr.  Elswood  should 
be  applied  in  payment  of  the  costs,  charges,  and  expenses 
of  the  petition  or  relating  thereto,  as  well  of  the  petitioner 
as  of  the  assignee,  and  also  in  payment  of  the  costs,  chargee^ 
and  expenses  incurred  and  to  be  incurred  in  the  prosecu- 
tion of  the  commission,  and  then  in  payment  of  the  debts 
due  to  creditors  who  had  proved  or  should  thereafter  prove 
any  debts  under  the  commission,  or  to  so  many  of  the  credi- 
tors who  had  already  proved  such  debts  as  had  not  since 
been  paid  or  otherwise  satisfied  such  debts  by  Mr.  Eb- 
wood  or  as  had  not  compounded  for  the  same  with  Mr. 
Elswood;  and  that  any  surplus  which  might  then  remain 
should  be  paid  over  by  the  assignee  or  assignees  to  Messrs. 
Tucker  and  Templer,  as  executors  of  the  wiU  of  Mr. 
Elswood. 

Under  these  circumstances  Mr.  Tucker  filed  the  daim  in 
tins  cause  against  Mr.  Hemaman  and  Mr.  Templer,  seeking 
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the  adminifitration  of  the  testator's  estate  under  the  direc- 
tion of  this  Court 

Mr.  Bacon  and  Mr.  Schomherg  for  the  plaintiff — ^The 
order  of  the  District  Court  of  Bankruptcy  gives  the  sub* 
sequent  creditors  that  priority  which  the  creditors  under  the 
commission  had  forfeited;  and  it  follows,  that  the  executors 
have  a  right  to  have  the  assets  administered  in  this  Court 
imder  its  direction  and  protection.  The  course  to  be  pur- 
sued in  this  case  is,  that  all  debts  due  to  creditors  subse- 
quent to  the  bankruptcy  should  be  ascertained  and  paid, 
and  that  the  surplus  after  payment  of  costs  should  be  di- 
rected to  be  paid  to  Mr.  Hemaman,  to  be  distributed  under 
the  orders  of  the  Court  of  Bankruptcy;  otherwise  the  exe- 
cutors might  be  liable  to  actions  at  law  by  the  subsequent 
creditors,  and  harassed  by  litigation,  against  which  the 
Court  of  Bankruptcy  could  not  protect  them:  TroiLghton 
Y.  OiUey(a),  Ex  parte  8toTk8(b). 

The  legal  right  to  the  testator's  estate  may  be  in  the 
bankrupt's  assignees ;  but  they  allowed  the  bankrupt  to  hold 
himself  out  to  the  world  as  a  solvent  man  and  to  trade  for 
twenty  years,  and  in  equity  they  have  thereby  lost  their 
right;  and  the  creditors  subsequent  to  the  bankruptcy  have 
a  right  to  have  the  assets  distributed  among  them;  and  that 
right  is  properly  enforceable  in  equity,  and  only  in  equity, 
and  this  suit  is  necessary. 

Mr.  /.  V.  Prior  for  the  defendant^  Mr.  Hemaman,  the  ash 
signee,  admitted  that  the  creditors  subsequent  to  the  bankr 
ruptcy  were  entitled  to  priority  over  the  creditors  under 
the  bankruptcy;  but  he  submitted,  that  the  l^^al  title  was 
iQ  the  assignees,  and  that  the  Court  of  Bankruptcy  had 
jurisdiction  to  distribute  the  bankrupt's  assets,  to  which  the 
assignee  was  entitled  at  law.  The  bankrupt  had  no  power 
to  appoint  an  executor  in  respect  of  any  property  except  of 

(a)  2  Amb.  630.  (6)3V.&R105. 
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that  to  which  he  was  entitled,  which  was  that  only  which 
remained  after  the  payment  of  his  debts  mider  his  bank- 
ruptcy; and  this  Court  will  not^  by  acting  on  a  wUl  made 
by.a  bankrupt,  enable  him  to  bring  the  administration  of 
his  estate  and  assets  out  of  the  Court  of  Bankruptcy,  to 
which  the  law  has  delegated  the  duty,  into  this  Court  K 
any  subsequent  creditor  had  brought  an  action  against  the 
executors,  they  would  have  pleaded  nulla  bon%  and  the 
order  of  the  Court  of  Bankruptcy  would  have  been  their 
protection. 

This  plaintiff  is  an  executor,  and  he  can  have  no  higher 
right  as  against  the  assignee  acting  xmder  the  bankruptcy, 
than  the  imcertificated  bankrupt  himself  had,  and  he  has 
no  right  of  suit  against  his  assignees  in  this  Court  until  all 
his  debts  under  the  commission  are  paid. 

The  rights  of  the  creditors  of  the  imcertificated  bankrupt 
do  not  arise  through  or  under  the  bankrupt,  but  are  rights 
arising  to  them  personally  in  equity,  founded  only  on  the 
negligence  of  the  assignees,  and  ansing  in  their  £Eiyour  by 
reason  of  such  negligence,  and  such  remedy  as  they  have' 
they  might  individually  assert  in  this  Court  TroTightonY. 
OMey  is  not  adverse  to  this  principle. — ^He  cited  Ex  parte 
Jmigemichel(a),  Ex  paaie  Bourne  (p),  Everett  v.  Bads- 
Aouse(c),  and  Meux  v.  SmiOi(d), 


Mr.  HermaTm  Prior  appeared  for  Mr.  Templer,  the 
other  defendant 

Judgmeni.     The  Y icb-Chakcellob  said  :— 

The  executors  have  proved  the  testator's  will,  and  they 
have  possessed  themselves  of  as8et&  The  evidence  shews 
that  the  testator  had  been  declared  bankrupt  in  1815,  and 
that  he  never  obtained  his  certificate;  that  he  afterwards 


(a)  2  M.  D.  &  De  O.  471. 
(6)  2  Q.  &  J.  137. 


(c)  10  Yes.  94. 

(cO  1 M.  D.  &  De  G.  386;  2  Id.789. 
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entered  into  bufiiness  as  an  attorney  and  solicitor,  and  lired 
for  thirty-seven  years  after  his  bankruptcy,  and  died  pos- 
sessed of  considerable  assets,  and  indebted  to  many  credi- 
tors in  respect  of  debts  incurred  subsequently  to  his  bank- 
ruptcy. Debts  proved  under  the  old  bankruptcy  also  re- 
main unpaid.  It  is  admitted,  that  the  subsequent  credi- 
tors have  a  right  to  have  their  debts  paid  primarily,  and 
that  the  creditors  under  the  bankruptcy  can  only  claim  in 
respect  of  any  surplus  remaining  after  the  subsequent  cre- 
ditors have  been  paid  in  fiilL  I  have  to  consider  what  the 
rights  of  the  plaintiff  who  has  proved  the  will  as  an  execu- 
tor, are  under  this  claim  as  against  the  official  assignee, 
who  has  possessed  himself  of  the  great  bulk  of  the  testator's 
a8set&  The  assignee  is  a  trustee,  not  of  the  whole  assets, 
but  only  of  the  surplus  that  remains  after  the  subsequent 
creditors  have  been  satisfied.  Any  creditor  subsequent  to 
the  bankruptcy  has  a  right  to  sue  the  executors  to  the  ex- 
tent of  the  assets,  but  has  no  legal  claim  against  the  assig- 
nee. The  principle  of  the  case  of  Troughion  v.  OiUey  (a), 
before  Lord  Ca/mden,  is,  that,  as  between  the  two  sets  of 
creditors,  the  subsequent  creditors  ought  to  be  preferred  to 
the  creditors  under  the  commission,  and  this  prior  right  of 
the  subsequent  creditors  may  be  asserted  against  the  exe- 
cutors, who  would  be  exposed  to  actions  at  law.  The  only 
difficulty  is  created  by  the  proceedings  lately  taken  in  the 
bankruptcy  and  by  the  order  of  the  Commissioner,  who 
has  ordered  the  subsequent  creditors  to  come  in  before  the 
official  assignee.  But,  however  laudable  the  intention  of 
the  Commissioner  may  be,  I  cannot  hold  that  the  jurisdic- 
tion of  this  Court  has  been  ousted  or  affected  by  the  order 
made  in  the  bankruptcy.  It  has  been  said,  that  the  bank- 
rupt had  no  right  to  appoint  an  executor,  except  of  the 
surplus  of  his  property  which  remained  after  the  payment 
of  the  creditors  under  the  commission.     I  cannot  accede  to 


V. 

Hernaman. 
JuidffM>ent, 


(a)  2  Amb.  630. 
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1853.^  that  'unless  I  overrule  the  decision  of  Lord  Camdm  in 
TrougkUm  v.  OiOey.  There  must  be  a  declaration,  that 
the  subsequent  creditors  are  entitled  to  be  paid,  in  the  first 
place,  out  of  the  bankrupt's  estate,  and  the  usual  order  fw 
administering  the  testator's  real  and  personal  estate. 


Judgment. 


^""^^^"^  SEVEES  V.  SEVEES. 

Leeaeholdpio-  MbS.  MARY  SEVEES,by  her  will,  datedthe  4th  of  June, 

S^^J^^    1819,  gave  to  her  daughters,  Elizabeth  Severs  and  Sarah 

iSilvri^     Severs,  the  sum  of  SOOi.  stock  in  the  five  per  centa,  and 

ciee,  being  a     also  the  further  sum  of  500Z.,  and  proceeded  as  follows  :— 

fixed  sum,  to      «  *!      .     ^        ,  .  „ 

the  executrix,      Also  m  two  houses,  my  property  situate  at  Stonegate,  in 

Sedmun, Uie   ^®  ^^^  ^^  York,  such  a  share  as  shall  make  to  the  said 

estimated  re-    Elizabeth  Severs  the  sum  of  lOOOt,  and  to  the  said  Sarah 

mainder  of  it«  ' 

▼alue,  to  a  le-    Severs  to  make  up  800?.    The  houses,  if  my  son  Joseph 

SLtke  option  ^^^^  ^  ^®  purchaser,  to  be  valued  at  12002.     I  do  further 

^Sr^!t&.  ^^®  *^^  bequeath  to  my  son  Thomaa  Severs  the  sum  of 

ed  value.  The  400i.,  which  will  remain  in  the  value  of  the  houses  at  the 

held  of  an  eo-  price  above,  after  my  daughters'  shares  are  paid  out  of 

^trSJation  *^®™  >  ^^  ^  ™y  daughters,  Elizabeth  and  Sarah  Severs, 

for  forty  years,  the  fiimiture,  plate,  linen,  and  everything  belonging  to  me 

every  four-  in  the  house  now  inhabited,  excepting  to  my  son  Thomas 

and  the^^  Severs  out  of  the  above-mentioned  plate,  one  silver  gill,  two 

ren^edtT  **^'®  spoons,  and  four  tea  spoona     Should  any  other  person 

term  out  of  be  the  purchaser  of  the  above-mentioned  premises  belonging 

ney,  hut,  at  to  me,  and  they  should  be  sold  for  a  laiger  sum  than  the 

SS^y«tf8,  ^^®  •'■  ^*^®  valued  them  at,  the  remainder  to  be  divided 

she  declined  betwixt  my  SOUS,  Joseph  Severs  and  Thomas  Severa" 

to  renew 

a  third  time.  The  executrix,  on  passing  the  residuary  accouAt,  had  valued  the  leaaehold  pro- 
perty at  the  price  fixed  by  her  testatrix ;  upon  this  statement,  a  very  smaU  general  residua 
appeared.  The  legatee,  who  was  also  tenant  of  the  property,  did  not  exercise  the  option  of 
purchasing,  but  he  retained  the  interest  on  his  legacy,  and  paid  the  balance  of  reni  which 
did  not  keep  down  the  interest  on  her  legacy  to  the  executrix.  On  a  suit  by  the  legatee,— 
Held,  that  there  was  an  admission  that  the  particular  property,  not  the  general  asseta^  was 
sufficient  for  payment  of  the  legacy,  and  that  the  executrix  was  not  personaUy  liable;  but 
that,  by  the  course  of  her  conduct  for  thirty  years,  ahe  had  lost  her  priority. 
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Upon  the  death  of  the  testatrix,  admuiistratbn  with  the        I65a 
will  aimexed  was,  on  the  4th  of  August^  1820|  granted  to 
Elizabeth  and  Sarah  Seyer& 

The  leasehold  premises,  which  by  the  will  were  charged 
with  the  l^acies,  consisted  of  two  messuages  in  Stonegate, 
in  the  city  of  York,  and  were  held  by  the  testatrix  of  the 
corporation  of  the  sub-chantlet  and  vicarsKshoral  of  the 
cathedral  church  of  Si  Peter,  of  York,  for  a  term  of  forty 
years.  This  term  was  usually  renewable  at  the  expiraticm 
of  every  fourteen  yeajs.  These  leasehold  premises  were 
renewed  by  the  two  administratrixes,  in  August^  1823^  for 
a  term  of  forty  years,  and  the  premium  for  such  renewal 
was  paid  by  them. 

Joseph  Severswas, prior  to  and  at  the  decease  of  the 
testatrix,  in  the  occupation  of  one  of  the  leasehold  houses 
in  Ston^;ate  as  tenant  to  the  testatrix,  at  the  yearly 
rent  of  502.  per  annum;  he  continued  such  tenant  thereof 
until  April,  1854  He  regularly  p9id  the  yearly  rent  oE 
601.  per  annum  for  the  leasehold  house^  after  deducting 
therefix>m  the  sum  of  202.,  as  interest  for  the  legacy  of 
4002.  given  by  the  will  to  Tho&  Severs,  and  he  accounted 
for  the  same  to  the  said  Thos.  Severs  during  his  life. 

Elizabeth  Severs  died  in  the  year  1835,  having;  by  her 
will,  dated  in  Mardi,  1832^  appointed  Sarali  Severs  her 
executrix,  who  proved  her  wilL 

The  lease  of  the  premises  was  renewed,  and  the  premium 
for  renewal  was  paid  by  the  defendant  Sarah  Severs  in 
the  year  1837.  She  was  described  in  the  renewed  lease  as 
''  The  surviving  daughter,  one  of  the  next  of  kin  and  also 
the  surviving  administratrix  with  the  will  annexed  of  Mazy 
Severs^  the  testatrix." 

The  lease  of  the  premises  became  again  renewable  in 
1851,  but  Sarah  Severs  declined  to  renew  the  lease. 

Thomas  Severs  died  in  1840,  having  made  his  will,  and 
thereby  appointed  Joseph  Severs  his  executor,  who  as  such 
pcoved  his  will 
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Joseph  Severs  continued  to  deduct  the  202.  yeaily  eat 
of  the  rent,  and  paid  the  balance  to  Mary  Severa  He  con- 
tinued tenant  until  April,  1854. 

Joseph  Severs  never  exercised  his  option  to  purchase  the 
property. 

Under  these  circumstances  Joseph  Severs  filed  the  bill  in 
this  cause  against  Sarah  Severs,  claiming  that,  as  the  exe- 
cutor of  Thomas  Severs,  he  was  entitled  to  the  l^acy  of 
4002.,  and  praying  that  it  might  be  declared,  that  Elizabeth 
Severs,  deceased,  and  Sarah  Severs  had  admitted  assets 
of  their  testatrix,  Mary  Severs,  sufficient  to  pay  the  legacy 
of  4002.,  and  had  assented  to  the  legacy;  and  that  Sarah 
Severs  was  personally  liable  to  pay  the  same,  with  inter- 
est; or  otherwise,  that  the  Court  would  declare,  that^  un- 
der the  circumstances,  the  legacy  of  4002w  constituted  a 
first  charge  on  the  premises,  in  priority  to  the  l^acies  of 
500{.  and  3002.  charged  thereon  by  the  will;  and  also  ask- 
ing for  a  sale  and  the  application  of  the  produce  so  far 
as  the  same  should  extend  in  paying  the  legacy  of  400L, 
interest,  and  costs;  and  that  Sarah  Severs  might  be  or- 
dered personally  to  make  up  any  deficiency. 

It  appeared,  that  in  1849  Elizabeth  and  Sarah  Severs 
passed  the  residuary  account  at  the  Legacy  Duty  Office, 
and  that  they  therein  referred  to  this  leasehold  property 
in  the  following  terms:  ''Betained  to  answer  pecuniary 
legacies  not  yet  payable,  12002.''  There  was  upon  this  ac- 
count the  small  residue  of  402.  4t8.  4tcL  as  general  assetSL 


Arffumeni.  Mr.  Wigrom,  and  Mr.  W.  Forater  for  the  plaintiff — ^The 
defendant^  the  executrix,  must  be  taken  to  have  admitted 
assets  to  answer  the  plaintiff's  legacy,  and  she  has  thus 
made  herself  personally  liable  to  answer  the  l^acy  to  the 
plaintiff  She  has  paid  or  allowed  interest  on  that  legacy 
for  thirty  years.  Acquiescence  for  a  long  period  of  time 
has  been  held  to  bind  parties  in  this  Court  to  a  state  of 
circumstances  which  is  referable  to  some  agreement  or  un- 
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deiBtanding  by  livhich  the  original  rights  of  the  parties  aie  _^^^ 
presumed  to  have  been  altered;  and  the  course  of  conduct 
of  the  two  executrixes,  and  particularly  of  the  present  De- 
fendant^ binds  her  conclusively.  This  rule  is  laid  down 
with  great  distinctness  by  Lord  Hardvdcke,  in  the  case  of 
The  Q^rporation  of  Olergymen'a  Sana  y.8io(maon{a),  in 
these  words:  '*The  Court  has  often  gone  upon  this,  that^ 
after  a  length  of  time,  the  acts  of  an  executor  shall  be  oonr 
sidered  as  evidence  of  assets  come  to  his  hands:  especially 
if  interest  has  been  paid  from  time  to  time:  for  the  execu- 
tor must  be  presumed  to  know  what  he  did.''  The  same 
doctrine  was  acted  on  in  Ba/ma/rd  v.  Pvmfrett(b),  and  in 
the  Attomey-Oenerdl  v.  Chap7nicm(c),  Payment  of  inter- 
est by  an  executor,  commencing  six  years  after  the  testa- 
tor's death,  and  continuing  for  seven  years,  was  held  to 
make  the  executor  personally  liabla — ^They  also  dted  At- 
tomey-Oenerdl V.  Higha/ni(d). 

Mr.  Walker  and  Mr.  Mobeon  for  the  defendant — ^The 
legacy  to  the  plaintiff  waj  a  specific  l^acy:  Nelsons.  Can^ 
ter{e)\  or  it  was  a  demonstrative  legacy:  Ca/mpbeU  v. 
Oraha/m  (/).  It  certainly  was  not  a  general  legacy ;  and  the 
cases  cited,  in  which  the  payment  of  interest  for  a  series  of 
years  out  of  general  assets  was  held  to  constitute  an  admis- 
sion of  assets  to  meet  the  legacy,  are  not  applicable.  Here 
there  was  no  payment  of  interest  out  of  assets,  nor  in  &ct 
any  payment  of  interest  by  the  executrix;  but  she  being 
acquiescing,  the  legatee  in  possession  of  the  property  on 
which  exclusively  the  legacy  was  charged,  deducted  from 
the  rent  of  the  same  property  the  interest^  and  paid  the 
balance  of  rent  to  the  executrix,  which  was.  not  enough  to 
keep  down  the  interest  on  her  legacy,  a  prior  charge  on 
the  same  property.    The  executrix  cannot  be  said  under 

(a)  1  Ves.  sen.  75.  (d)  2  Y.  &  C.  C.  C.  634. 

(6)  5  My.  &  Cr.  6a  (e)  6  Sim.  630. 

(•)  3  Beav.  266.  (/)  1  Ruas.  &  My.  463. 
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^1863^  these  dicamstanoes  to  have  paid  any  interest^  much  left;  to 
have  paid  interest  out  of  general  assets,  as  a  ground  for  as- 
suming an  admission  of  assets  by  her.  Here  there  was  a 
course  of  conduct,  acquiesced  in  by  the  plaintiff  and  de- 
fendant^ for  the  benefit  of  the  plaintiff  and  which  must 
leave  both  to  stand  on  the  same  rights  as  they  had  imme- 
diately after  the  testator's  deoeasa — ^They  also  cited  Pear* 
son  V.  He7i/ry{a). 

Mr.  Wigra/m  in  reply. 

The  Vicr-Chancelloe: — 

The  first  question  is  as  to  the  right  of  the  plaintiff  to 
hold  the  defendant,  as  l^al  personal  representative,  per- 
sonally liable  for  the  whole  amoimt  of  the  legacy  of  4002. 
It  is  asserted  that  the  legal  personal  representative  has  ad- 
mitted assets  in  such  a  way  as  to  create  a  personal  liability. 
The  admission  of  assets  is  said  to  be  manifested  by  two 
particular  circumstances:  the  one  is^  that  interest  has  been 
paid  for  more  than  thirty  years  upon  this  legacy  of  400i.; 
the  other  is^  that  a  statement  in  the  residuary  account 
amounts  to  the  admission  of  assets  sufficient  to  pay  this 
legacy. 

As  to  the  payment  of  interest,  it  took  place  under  these 
circumstancea  The  legacy  is  clearly,  by  the  terms  in  which 
it  is  given,  particularly  secured  upon  two  leasehold  houses 
in  York.  It  is  one  of  those  legacies  called  demonstrative: 
that  is,  a  pecuniary  legacy,  with  a  particular  fund  pointed 
out  as  a  security  for  payment  Now  one  of  these  two  lease- 
hold houses,  which  were  the  fund  destined  by  the  testatrix 
for  the  payment  of  the  legacies,  was  occupied  by  the  jae- 
sent  plaintiff  as  tenant  of  it  at  the  time  of  the  death  of  the 
testatrix,  and  that  occupation  was  continued  up  to  the  time 
of  the  filing  of  this  bilL  The  rent  that  he  had  to  pay  was 
greatly  more  than  the  amount  of  the  interest  upon  his 

(a)  6  T.  R.  6. 
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legacy;  and  for  the  couise  of  more  than  thirty  years,  in-  1863 
stead  of  paying  his  full  rent  to  the  legal  personal  repr&- 
sentative,  he  paid  the  amonnt  of  his  rent^  after  deducting 
and  retaining  to  himself  202.  as  interest  at  52.  per  cent 
upon  his  legacy  of  4002.  The  payment  of  interest^  there- 
fore, consisted  in  applying  so  much  of  the  rent  of  the  fund 
pointed  out  by  the  testatrix  as  the  security  for  the  legacy 
towards  payment  of  the  interest  upon  it  It  is  said,  that 
is  aa  admission  of  general  assets  personally  to  bind  the 
legal  personal  representative.  I  cannot  so  hold  %  because 
I  think  it  is  an  express  admission,  on  the  part  of  the  legal 
personal  representative,  that  the  particular  fund,  and  not 
the  general  assets,  is  sufficient  for  the  payment  of  the 
amount  of  the  legacy.  It  would'be  a  very  strange  thing  to 
hold,  that  payment  of  the  interest  of  a  l^;acy,  when  that 
payment  is  clearly  made  not  out  of  the  general  assets,  nor 
a  payment  referable  to  the  general  assets,  should  be  held 
to  be  an  admission  of  general  assets.  No  doubt,  in  a  sense, 
an  admission  that  theparticular  fund  primarily  liable  for 
the  payment  of  the  legacy  is  sufficient  is  an  admission  of 
assets;  but  it  ia  an  admission  only  of  the  sufficiency  of  that 
particular  fund. 

The  other  drcumstanoe  insisted  upon  as  an  admission  of 
assets,  is  the  particular  amount  of  assets  stated  in  the  red* 
duary  legatee's  account  If  there  were  any  doubt  upon 
the  effect  of  the  payment  of  interest  as  an  admission  of 
general  assets,  I  think  the  reference  made  by  the  plaintiff 
to  the  residuary  account  would  settie  that  question;  for  the 
residuary  account  gives  a  very  fair  statement  of  the  amount 
of  the  assets,  and  shews  that  these  two  leasehold  houses, 
which  were  valued  by  the  testatrix  at  12002.,  were  the 
principal  part  of  the  assets;  and  the  effect  of  the  residuary 
account,  and  of  the  receipt  given  upon  it,  shews  a  complete 
\rinding-up  of  the  assets  of  this  testatrix,  and  shews  that^ 
after  providing  for  the  legacies  given  by  the  will,  taking 
the  leasehold  property  at  the  value  of  12002.  as  stated. 


JudgmeiU, 


406  CASES  IK  CHANCEBT. 

185a  there  would  remain  of  general  assets  402w  is.  4(2.  That 
was  80  stated,  I  think,  in  the  end  of  the  year  1819,  and  that 
has  so  remained  ever  since;  and  ever  since  that  time  a 
com^  of  dealing  has  been  pursued,  in  reference  to  the 
assets,  which  leaves  not  much  difficulty  in  disposing 
of  the  question  between  the  parties  to  this  suit  The 
other  members  of  the  family,  and  the  only  persons  in- 
terested in  the  assets  of  the  testatrix,  were  her  two  daugh- 
ters, who  are  her  l^al  representatives,  and  her  two  sons. 
The  leasehold  houses,  which  the  testatrix  valued  at  12002., 
and  which  she  directed  that  her  son  Joseph,  the  present 
plaintiff  should  have  the  right  to  purchase  at  the  value  of 
1200Z.,  were  looked  to  by  her  expressly  in  her  will  as  the 
means  of  providing  4002,  to  each  of  her  two  daughters, 
and  4002.  to  her  son  Thomaa  If  the  leasehold  property, 
on  its  sale,  should  produce  more  than  12002.,  any  surplus 
was  to  be  divided,  not  amongst  all  four  of  her  children, 
but  between  the  two  sons. 

The  better  construction  of  the  will  upon  the  gift  of  the 
legacies  of  4002.  to  each  of  her  daughters  and  4002.  to 
Thomas,  seems  to  be,  that  the  testatrix  charged  the  4002. 
to  each  of  her  daughters  upon  this  leasehold  property,  in 
priority  to  the  4002.  which  that  property  was  to  secure  to 
Thomaa  I  do  not  think  the  question  perfectiy  clear.  It  is 
not  necessary  to  decide  it  in  the  present  case  upon  the  view 
that  I  take  of  it  But  the  course  of  dealing  between  the 
parties  seems  to  settle  the  question  that  now  arise&  I  can- 
not hold,  that  there  is  a  personal  liability  against  the  de- 
fendant, who  was  the  survivor  of  the  two  daughters,  and  the 
surviving  legal  personal  representative;  because  I  cannot 
hold,  in  my  view  of  the  case,  that  the  payment  of  interest 
amounted  to  such  an  assent  to  the  legacy  as  to  create  a 
personal  liability  against  the  defendant  But  all  parties 
interested  in  the  assets  of  the  testatrix,  and  all  those  in- 
terested in  these  leasehold  houses,  have  agreed  in  a  course 
of  dealing  by  which  the  houses  have  been  kept  unsold. 
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They  were  held  upon  leases  under  an  ecdesiastioal  body, 
renewable,  according  to  custom,  eveiy  fourteen  years.  At 
the  time  of  the  death  of  the  testatrix,  the  period  at  which 
the  leases  would  be  renewable  was  a  few  years  distant 
Now,  looking  at  the  rights  of  the  parties  upon  the  death  -M^^^^ 
of  the  testatrix,  the  right  of  Joseph,  the  present  plaintiff, 
is  plain.  He  had  first  a  right  to  purchase  this  leasehold 
property  at  12002. ;  and  if  he  had  done  so,  if  he  had  as^ 
sorted  that  rights  the  fund  would  have  been  ample  to  pay 
all  the  three  legacies  charged  upon  it  He  did  not  assert 
that  right  It  is  said,  with  truth,  that  the  duty  of  the 
legal  personal  representative  was  to  sell  this  leasehold  pro- 
perty;  but  it  was  not  her  duty  to  sell  it  if  all  parties  were 
agreed  that  the  more  beneficial  mode  of  enjoyment  was 
that  the  rent  should  be  applied  to  pay  the  interest  upon 
the  legacies,  and  the  leasehold  property  itself  looked  upon 
as  a  fimd  applicable  for  the  payment  of  alL 

Considering  that  the  right  of  Joseph  to  the  sale  to  him 
never  was  asserted,  that  the  right  of  Thomas,  the  legatee  of 
the  4002.,  which  I  think  was  last  chargeable  upon  this 
leasehold  property,  never  was  asserted,  and  the  two  daugh- 
ters, who  were  the  l^al  personal  representatives,  not  con- 
sidering it  their  duty  to  sell,  and  not  being  called  upon  to 
sell,  all  parties  going  on  for  more  than  thirty  years  in  the 
enjoyment  of  the  houses,  what  I  have  to  consider  now  is, 
whether  any  priority  in  regard  to  the  payment  out  of  the 
proceeds  of  this  leasehold  property,  which  tHe  two  legacies 
of  4002.  to  each  of  the  daughters  may  originally  have  had, 
has  by  the  course  of  dealing  been  preserved,  and  my  opinion 
is  that  it  has  not  been  preserved.  The  lease  has  been  twice 
renewed  I  must  assume  that  renewal  to  have  been  with  the 
<x)ncurrence  of  everybody  interested  in  the  leasehold  pro- 
perty. It  was  renewed  in  the  names  of  the  two  daughters, 
the  legal  personal  representatives.  At  the  time  when  they 
renewed  it,  if  there  was  any  doubt  about  the  sufficiency  of 
the  property  to  pay  all  four  legacies,  they  ought  to  have 
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called  upon  the  other  parlies  inteiested  in  it»  at  least  upon 
Thomas,  to  contribute  to  the  fine,  for  a  fine  was  paid  upon 
the  renewal  Now,  not  doing  so,  and  having  continued  to 
permit  the  interest  to  the  full  amount  to  be  retained,  I  can- 
not hold  that  the  property  was  in  their  hands  in  any  other 
position  than  as  trustees  for  the  benefit  of  all  persons  who 
had  an  interest  in  it^  and  that  there  was  nothing  done  by 
them  to  keep  up  that  priority,  which  probably  was  con- 
sidered not  very  important  to  keep  up,  as  all  parties  were 
of  opinion  that  the  property  was  of  sufficient  valua  The 
renewal  having  been  made  without  calling  for  any  contri- 
bution, and  the  interest  having  been  retained  all  along,  I 
must  consider  that  that  amounts  to  such  a  mode  of  deal- 
ing with  the  property  as  shews  that  no  priority  was  kept 
up  on  behalf  of  the  two  daughters  in  respect  of  their  two 
l^;acies. 

I  therefore  think,  that  the  proper  decree  to  make  is,  to 
direct  a  sale  of  this  leasehold  property,  and  to  declare  that 
the  proceeds  of  the  sale  must  be  applied  to  pay  the  lega- 
cies, to  which  the  plaintiff  and  defendant  are  entitled  pari 
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N  this  case  two  suits  had  been  instituted  for  the  adminis**  A  legacy  of 
tration  of  the  estate  of  two  ladies,  fflsteis,  named  respectively  tees,  in  trust 
Elizabeih  and  Sarah  Cawood  Both  sistera  died,  having  made  ^4§ji^*^ 
their  will,  by  which  numerous  legacies  were  bequeathed  for  ^"^^  *^« 
charitable  purposes ;  and  by  an  order,  dated  the  1 7th  of  June,  support,  and 
1850,  made  on  the  hearing  of  both  causes,  it  was  referred  S^[^!^^y 
to  the  Master  inter  alia  to  take  an  account  of  the  personal  o' Sunday 

^  school,  to  be 

estate  of  the  testatrix  Sarah  Cawood,  and  of  the  charities  to  established  in 
which  legacies  were  given,  under  her  will,  and  that  the  w!, wShan 
costB  of  all  parties  should  be  taxed  and  paid  out  of  the  SSS^t^ 
fund  in  Court  standing  to  the  credit  of  both  suits.  P^  o^^« 

ry.  1       T  40001.  should 

Master  Rxcharda  subsequently  made  his  report  dated  in  be  appUed 
March,  1868,  by  which  he  certified  that  he  had  proceeded  cha8e^<§lMids, 
under  the  direction  contained  in  the  decree,  and  had  found,  °J  ^  *^®  P"^ 

^   chase  or  ereo» 

among  other  things^  that  the  testatrix  Sarah  Cawood,  by  tion  of  buiid- 

her  will,  bearing  date  the  14th  day  of  September,  1847,  duly  S^  siting 

executed  and  attested,  gave  and  bequeathed  as  follows: —  tion^Sr**^ 

^'  I  give  and  bequeath  from  and  out  of  such  part  of  my  ^^^  persons 

^  would,attheir 

personal  estates  as  the  l&w  permits  to  be  bequeathed  to  expense,  pur- 
charitable  purposes,  the  sum  of  4,000t,  to  be  invested,  as  ^^S^^^ 
soon  as  may  be  after  my  decease^  in  the  public  fimds  of  5°*^^^^^ 
Great  Britain,  in  the  names  of  the  then  Lord  Bishop  of  named  pui^ 
Bipon,  the  then  incumbent  of  Wixley,  and  the  then  vicar  of  ^^'liad  not 
Aldborough,  in  the  said  West  Biding  of  Yorkshire,  whose  ^2^^/ 
receipts  shall  be  a  good  discharge  for  the  same,  and  to  be  Mortmain, 
and  remain  for  ever  so  invested,  with  power  nevertheless  to 
vary  or  transfer  such  funds  into  other  funds  of  the  like 
nature,  at  the  discretion  of  the  trustees  for  the  time  being, 
in  the  names  of  the  Bishop  of  Bipon,  the  incumbent  of 
Wixley,  and  the  vicar  of  Aldborough  aforesaid  respectivdy, 
for  the  time  being,  upon  trust  that  they  do  and  shall  pay 
and  apply  the  yearly  dividends  from  time  to  time,  as  the 
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same  shall  beoome  due  and  be  received,  in  the  discretion  of 
the  said  trustees  for  the  time  being,  i/n  or  towa/rds  the 
momUencunce,  support,  and  carryi/ng  on  of  a  weehday 
cmd  Stmday  school  for  hoy  a  wnd  gi/rls,  to  be  eetailiehed 
in  cund  for  the  pomah  of  Wialey  aforeaaid,  amd  to  be  con- 
ducted atricUy  upon  the  prvndplea  of  the  Church  of 
Engla/nd  And  I  order,  direct^  and  dedaie,  that  the  persons 
to  be  fiom  time  to  time  nominated  and  appointed  the 
master  and  mistress  of  such  school  ^shall  respectively  have 
been  under  tuition  at  the  Training  School  in  connexion 
with  the  Ripon  Diocesan  Board  of  Education,  and  shall 
respectively  have  obtained  a  first  dass  testimonial  thereati 
and  that  they  respectively  shall  not  otiierwise  be  eligible  as 
a  master  or  mistress  of  the  said  school  so  to  be  established 
as  aforesaid;  and  further,  that  the  Lord  Bishop  of  Bipon  and 
the  incumbent  of  Wizley  and  the  vicar  of  Aldborough 
aforesaid  for  the  time  being  shall  have  the  oversight  and 
superintendence  of  the  said  school;  and  that  they  or  the 
majority  of  them  shall  make  and  adopt,  or  cause  to  be 
adopted  and  put  in  force,  such  rules  and  regulations  for  the 
conduct  and  management  thereof  as  they  shall  think  fit» 
and  shall  name  and  appoint  the  master  and  mistress  re- 
spectively, either  temporarily  or  absolutely,  and  fiom  time  to 
time  to  nominate  and  appoint  a  new  master  and  mistress 
respectively,  when  any  vacancy  shall  occur;  and  /  expready 
deda/re  amd  direct  that  ihe  awid  aium  of  4,0002^  ahall  not, 
nor  ahall  amy  paH  thereof  be  applied  m  the  purchaae  of 
kmda,  or  vn  ihe  pwrchaae  or  erection  of  bwUdmga,  my 
expectation  bemg  that  other  peraona  will,  at  their  easpenae, 
pwrchaae  the  neceaeoflry  kmd  and  bv4ldmg  for  the  above- 
named  pvrpoaea" 

The  testatrix  further  directed  that  the  said  bequests 
shotdd  be  paid,  in  each  and  every  case,  from  and  out  of 
such  part  of  her  personal  estate  as  the  law  permitted  to  be 
bequeathed  to  charitable  purpoeea 

The  Master  also  found,  that^  by  a  codicil  to  her  will,  dated 
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the  29th  of  September,  1847,  and  duly  executed  and  attest- 
ed, the  said  testatrix  declared  and  ordered  that  the  said  sum 
of  40001.  in  her  said  will  mentioned,  and  given  and  be- 
queathed upon  the  trusts  therein  mentioned,  should  not  in 
any  case  be  liable  to  abatement,  but  that  the  same  should  be 
paid  in  full,  although  there  should  happen  to  be  a  deficiency 
of  assets  applicable  to  the  payment  of  the  whole  of  the  lega- 
cies bequeathed  by  her  said  will  Provided  always,  and  her 
will  was,  that  in  case  the  several  bequests  and  sums  of 
money  given  by  her  said  will,  or  any  of  them,  or  any  part 
thereof,  should  happen  to  fail  by  reason  of  any  part  of  her 
estate  being  at  her  death  of  such  a  nature  as  could  not 
legally  be  made  applicable  to  the  purposes  therein  specified 
in  that  behalf,  then  and  in  that  case  she  gave  and  bequeath- 
ed such  part  of  her  said  estate,  as  could  not  legally  be  made 
applicable  for  such  purpose,  unto  and  equally  between 
Henry  Stephen  Thompson  and  the  Rev.  George  Holdsworth, 
for  their  own  use  and  benefit 

The  case  now  came  on  for  fiirther  directiona 


i8fia 

Gawood 

V, 

Tbomfson. 


Mr.  Swansion  and  Mr.  Fdber  appeared  for  the  plaintiffs, 
who  were  the  trustees,  and  submitted  to  the  Court  whether 
the  legacy  of  4000Z.  was  not  void  under  the  Statute  of  Mort- 
main. 

Mr.  Wickena  appeared  for  the  Attomey-QeneraL 

Mr.  MalinSy  for  the  Society  for  the  Propagation  of  the 
Gospel  in  Foreign  Parts,  and  interested  to  preserve  the 
fund  applicable  to  the  legacy  to  that  society  firom  diminu- 
tion, contended,  that  the  gift  to  the  school  was  void  by  the 
Statute  of  Mortmain.  It  was  admitted  that  no  school- 
house,  now  or  at  the  date  of  the  will,  was  in  existence. 
This  legacy,  then,  was  not  given  for  the  support  or  main- 
tenance of  a  school  in  being,  and  was  therefore  not  within 
the^rinciple  of  those  cases  in  which  a  gift  to  an  existing 
scSaool  was  sustained.    The  gift  was  for  the  permanent  esta- 

VOL.  I.  E  E  s.  o. 
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blishment  of  a  school,  and  required  for  that  purpose  the 
permanent  acquisition  of  land.  It  was  clear,  therefore,  that 
the  tendency  of  this  bequest  was  to  bring  land  into  mort- 
main; and  it  was  equally  clear  that  such  a  bequest  was 
invalid,  unless  there  were  buildings  or  land  ah-eady  dedi- 
cated to  educational  purposes*  In  such  case  they  might 
be  improved  and  augmented;  but  where  there  was  no  land 
or  no  bidldings,  so  that  the  testator  s  object  could  only  be 
effectuated  by  the  acquisition  of  land  or  buildings,  the 
bequest  is  void:  Mavor  v.  Scott  (a),  PrUchard  v.  Ar* 
bouin(b). 

[The  Vice-Chancellor. — Have  you  any  other  authority 
that  it  is  illegal  to  encourage  others  to  do  what  the  Act  says 
may  be  done  legally  in  a  manner  prescribed  by  the  Act? 
This  lady  makes  this  bequest  in  the  expectation  that  other 
persons  will  provide  the  land.  Why  am  I  to  assume  that 
this  IB  to  be  done  in  an  illegal  way?] 

In  Ths  AttorTiey-Oenerdl  v.  Davis  (c).  Sir  William 
Orant  lays  down  the  same  doctrine ;  and  Sir  J,  BomiUy, 
in  the  case  of  Trye  v.  The  Corporation  of  Olouceater  (d), 
took  the  same  view  and  cited  the  case  of  Oihlet  v.  Hob- 
8071  («)  and  the  opinion  of  Lord  BroughamL  The  case  of 
Longataff  v.  Rennisaon  (/),  was  to  the  same  effect.  That 
the  tendency  of  the  Act  was  to  discourage  the  bringing  of 
land  into  mortmain  was  shewn  even  by  Dixon  v.  Butler(g) 
decided  on  the  9  Geo.  2,  c.  36,  which  would  be  cited  on  the 
other  sida 

Secondly,  the  gift  was  invalid  under  the  Statute  of  Perpe- 
tuities. Until  the  school  is  established  the  interest  is  un- 
disposed of;  and,  until  then,  what  is  to  become  of  the  fund? 
Attomey-Oeneral  v.  Whitchurch  (A).  Until  the  land  is 
obtained  the  residuary  legatees  will  take  the  interest 


(a)  2  Keen,  172. 

(b)  3  Buss.  458. 

(c)  9Ve8.642. 

(d)  14  Beav.  192. 


(e)  3  My.  &K  617. 
(/)  1  Drew.  28. 

(g)  3Y.&C.(Exch.)C81. 
(h)  3Ve8. 144. 
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Mr.  Robaon,  for  the  Bipon  Diocesan  Society,  also  a  legar        1853. 
tee,  contended  that  the  bequest  of  40002.  was  invalid,  and 
cited  the  case  of  Henshaw  v.  Atkinson  (a). 

Mr.  Pemberton,  for  the  Eipon  schools,  also  a  legatee,     ^rgwoieiu. 
argued  on  the  same  side. 

Mr.  Faber  in  reply,  was  not  called  on  by  the  Court 

The  Vice-Chancellor: — 

I  think  this  question  is  concluded  by  authority.  It  is  Judgmem, 
perfectly  clear,  that,  whatever  is  done  to  encourage  the 
violation  of  the  law,  would  be  illegal,  and  could  not^  under 
any  circumstances,  be  sanctioned  by  this  Court  But^  in 
my  opinion,  great  injustice  has  been  done  to  the  learned 
Judges  whose  decisions  are  invoked  on  this  occasion  in 
support  of  the  proposition  now  contended  for.  They  are 
all  of  them  of  high  authority,  and  their  opinions  of  the 
utmost  value;  but  their  language  must  be  construed  as  ap- 
plying to  what  may  be  considered  an  express  violation  of 
the  Statute  of  Mortnudn.  If,  indeed,  that  Act  had  said, 
that  it  should  be  illegal  to  encourage  individuals  to  do  what 
the  same  statute  declares  may  be  done  lawfully  in  a  mode 
pointed  out,  there  would  be  an  end  of  the  question.  But 
the  Statute  of  Mortmain  has  nowhere  said  this;  neither  has 
it  said,  that  it  shall  be  unlawful  to  purchase  land  upon 
which  a  school-house  may  be  built>  or  to  dedicate  it  to  the 
purposes  of  education.  On  the  contrary,  it  declares,  that 
land  may  be  dedicated  to  such  purposes,  and  prescribes 
the  mode  of  dedication.  Lord  Thurlow  had  occasion  to 
consider  this  very  question  in  the  case  of  the  Attorney^ 
O&neral  v.  WUUams,  reported  in  2  Cox,  387,  and  also  in 
4  Bro.  C.  C.  625.  Lord  Thurlow  said,  indeed,  he  could  not 
sanction  the  purchasing  of  land  or  buildings  for  the  school, 
because  the  testator  had  directed  the  application  of  the 

(a)  3  Madd.  606. 
E  E  2 
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funds  80  partictdarly,  that  before  the  Act  it  could  not  be  ao 
applied,  but  it  must  be  applied  for  the  benefit  of  the  school 
when  established.  I  consider  that  a  sound  decision,  and  it 
has  been  followed  by  Sir  John  Leach,  But  then  it  is  said, 
that  the  contrary  has  been  held  by  Lord  Alvardey,  Sir  Wil- 
liam Grant,  Lord  Langdale,  Vice-Chancellor  Kindersley, 
and  Sir  J.  Romilly,  When  I  find  that  these  learned  Judges 
are  said  to  have  overruled  the  decision  of  Lord  Thurlow,  I  am 
bound  to  examine  narrowly  the  doctrine  ascribed  to  them. 
But  it  seems  to  me,  that  neither  JjordAlvaniey  nor  Sir  WH- 
liam  Grant  decided  the  point  What  was  decided  by  Lord 
Langdale  and  Sir  J,  Romilly  was,  that  a  bequest  to  found 
an  almshouse  was  invalid,  as  being  an  inducement  to  put  land 
in  mortmain.  This  must  have  been  so  decided,  on  the  ground 
that  in  these  cases  the  Court  found  enough  on  the  face  of  the 
wills  to  shew  an  intention  to  violate  the  law  by  indirect 
means.  In  this  will  I  find  an  expression  of  the  testatrix's 
intention  to  avoid  any  violation  of  the  law,  and  a  prohibi- 
tion to  that  effect  I  cannot  hold,  therefore,  upon  any  legi- 
timate principle  of  construction,  that  this  bequest  is  con- 
trary to  the  policy  of  the  Statutes  of  Mortmain. 

A  declaration  was  then  taken,  that  the  legacy  of  4000Z. 
bequeathed  by  the  will  of  the  said  testatrix,  Sarah  Cawood, 
was  payable  out  of  her  personal  estate  exclusively,  in  pre- 
ference to  the  other  legaciea 


1855. 
Jan,  21th, 


A  petition  was  presented  to  approve  of  a  scheme,  on 
which  his  Honour  made  an  order  on  the  27th  January, 
1855.  It  appeared  by  the  petition,  that  a  school-house, 
capable  of  accommodating  100  children,  and  a  class-room 
for  50  more,  had  been  erected  by  the  Governors  and  Trus- 
tees of  Tancred's  Charity,  and  lent  gratuitously  for  the 
purpose  of  this  charity;  and  that  an  infant  school  was  in 
contemplation  to  be  carried  on  in  the  house  of  the  mistresa 
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N  this  case  three  suits  had  been  instituted  for  the  ad-  An  executor 
ministration  of  the  estate  of  Thomas  Lett>  the  testator  in  ^b^^ovedto 
the  cause,  of  which  two  had  been  stayed  by  an  order  of  the  ^^jjjg^^g^,® 
Court.  The  case  now  came  on  on  several  exceptions  by  tor,  although 
different  partiea  On  the  29th  of  March,  1847,  it  was  re-  statute  of 
ferred  to  the  Master,  inter  alia,  to  take  the  usual  accounta  J^^'^^^th"*' 
On  the  9th  of  March,  1863,  the  Master  made  his  report,  by  same  prind- 

pie  znay  have 
which  he  found  that  the  testator  duly  made  his  will,  dated  a  right  to  re- 

the  1st  of  July,  1830,  whereof  he  appointed  his  widow  and  j^'J  debtja?- 
his  sons  Thomas  and  John  Lett  executrix  and  executors;  though  barred 

'   by  the  statute. 

that  the  will  was  proved  by  them;  that  John  Lett  was  <Sbn5^,that 
since  deceased,  and  that  Thomas  Lett  was  and  had  been  ^ght  to  retain 
the  acting  executor.  debti^y^be 

The  Master  found,  that  a  considerable  balance  was  due  asserted,  not 

only  after  the 

from  Thomas  Lett  in  respect  of  the  assets  come  into  his  assets  have 
hands;   and  found  also,  that  Thomas  Lett  claimed  to  be  h^°i^     ^ 
allowed  to  retain  the  sum  of  1071i.,  and  329Z.  3s.  Id  for  Court,  but  at 

any  time  be- 
balance  of  interest  for  a  loan  of  money  represented  by  him  fore  the  dia- 

to  have  arisen  firom  he  sale  of  1050i.  Navy  4  per  cent  An-  the  estate, 
unities  bequeathed  to  him  by  his  grandfather,  and  lent  to 
the  testator  on  the  22nd  of  October,  1822;  but,  on  consi- 
deration of  such  claim,  the  Master  thought  fit  to  disallow 
such  claim,  as  barred  by  the  Statute  of  Limitationa 

Against  this  finding,  Thomas  Lett,  the  acting  and  sur- 
viving executor,  filed  the  following  exception: — 

Exception  8.  "  For  that  the  said  Master  has  in  and  by 
his  said  report  found  and  certified,  that,  in  addition  to  the 
retentions  allowed  to  the  said  defendant  Thomas  Lett,  he 
claimed  before  him  to  retain  the  sum  of  1071Z.,  represented 
by  him  to  have  arisen  firom  the  sale  of  lOoOi.  Navy 
4Z.  per  cent  Annuities,  bequeathed  to  him  by  the  will 
of  Thomas  Lett,  the  father  of  the  said  testator,  and  lent 
to    the    said    testator    on   the   17th    of  October,    1822 ; 
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and  also  claimed  before  him  to  retain  the  sum  of 
399{.  38.  Id.  for  interest  thereon  to  the  22nd  day  of 
October,  1830,  less  the  sum  of  lOOZ.  admitted  to  have 
been  received  by  him  during  the  said  testator's  lifetime; 
and  that,  upon  consideration  of  such  claim,  the  said  Master 
thought  fit  to  disallow  the  same,  upon  the  ground  that  it 
was  barred  by  the  Statute  of  Limitations :  whereas  the 
said  Master  ought  not  so  to  have  found  and  certified,  but 
ought  to  have  allowed  the  said  daim,  and  to  have  in- 
cluded the  said  sums  of  10712.  and  3922.  38.  Id,  or  some 
part  or  parts  of  the  said  sums  respectively,  in  the  said 
sixth  schedule  to  his  said  report" 

From  the  evidence  used  before  the  Master  and  tendered 
to  the  Court,  it  appeared  that  the  testator  had  paid  two 
sums  of  502.  as  interest  on  the  10712.,  up  to  the  12th  of 
October,  1824;  but  firom  that  date  to  his  death,  on  the 
23rd  of  October,  1830,  making  a  period  of  six  years  and 
eleven  days,  no  payment  of  interest  or  other  acknowledgment 
of  the  debt  had  been  proved 

The  debt  remained  unpaid  at  the  testator's  death. 

In  1838,  it  having  been  ascertained  that  the  assets  were 
insufficient^  a  deed  of  compromise  was  executed,  to  which 
all  the  legatees  who  were  sui  juris  were  parties;  by  which 
it  was  agreed  that  Thomas  Lett  should  be  appointed  ma- 
nager and  receiver  of  the  estate  without  salary.  Upon  this 
settlement  of  the  rights  of  the  legatees,  the  executor  made 
no  claim  in  respect  of  the  debt  due,  which  for  the  first 
time  he  asserted  in  his  answer  to  the  second  suit  instituted 
in  1846. 

There  was  no  evidence  to  shew  that  Thomas  Lett  had 
ever  made  any  entry  debiting  the  testator's  estate  with 
the  amount  of  the  debt,  or  had  done  any  formal  act  for 
the  same  purpose. 


Argument,  Mr.  Sdwyn  and  Mr.  Turner  for  the  exception. — It  is 
conceded  Aat  there  was  a  bon&  fide  debt  due  to  Thomas 
Lett^  upon  which  the  testator  paid  the  interest  for  two 


V. 

Lvrr. 
Argumeni, 
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yeara     The  sole  question  therefore  is,  whether  the  Statute        1863. 

of  Limitations  had  the  effect  of  disentitling  the  executor  gTAHLscHinDT 

from  retaining  the  amount  of  his  own  debt.     It  is  settled 

that  the  statute  bars  the  remedy,  but  does  not  extinguish 

the  debt;   and  an  executor  therefore,  on  this  principle, 

might  pay  a  debt  against  which  the  statute  had  run,  and 

was  entitled  a  fortiori  to  retain  the  amount  of  his  debt : 

Williams  on  Executors,  vol   2,   p.   904,   4th  edit     The 

money  being  in  his  hands,  he  had  pro  tanto  a  lien  on  the 

fund  :  Hopkimson  v.  Leach  (a),  CaurtTiey  v.  WiMamaQ)). 

Mr.  Bacon  and  Mr.  Freelmg  in  support  of  the  finding 
of  the  Master. — ^An  executor  cannot  pay  a  debt  barred  in 
the  testator's  lifetime,  because,  in  such  case,  no  debt  was 
owing  from  his  testator.  The  case  of  Courtney  v.  Wilr 
Haws  was  a  suit  by  a  legatee.  [The  Vice^-Chancellor. — 
Is  there  any  case  in  which  an  executor  who  paid  a  debt 
barred  by  the  statute  in  the  testator's  lifetime  has  been 
held  liable  to  restore  the  amount  to  the  estate?]  Perhaps 
there  was  no  such  precise  decision  where  payment  has 
been  made  before  decree;  but  it  has  been  held,  that  a 
legatee  can  compel  the  executor  to  plead  the  statute : 
Sheweny.  Vanderhorst^c), 

Secondly — Supposing  the  executor  had  the  right  to  re- 
tain the  amount  of  his  debt  notwithstanding  the  statute, 
he  must  at  least  have  indicated  his  intention  of  asserting 
such  right  by  some  specific  act  The  first  occasion  upon 
which  the  executor  preferred  his  claim  was  by  the  answer 
to  the  bill  in  1847;  but  it  was  then  too  late;  because  the 
moment  a  bill  is  on  the  file  for  the  administration  of  the 
testator's  estate,  the  executor's  option  in  setting  up  the 
statute  is,  if  it  ever  existed,  determined,  and  he  may  be 
compelled  to  do  so  by  any  legatee.  The  case  of  Hophm-' 
8on  V.   Lea^k,  which  has  been  relied  on,  merely  shews 

(a)  1  Madd.  Chana  Prac.,  3rd      (5)  3  Hare,  539—^42. 
edit  728.  (c)  2  Russ.  &  My.  76. 


418 


CASES  IN  CHANCERY. 


1853.        that  an  executor,  as  to  his  own  debt,  is  in  no  worse  posi- 
STAfiuoHJODT  ^^^  ^^^^^^  other  creditorsL 

V. 
liSTT. 

Mr.  Walker  and  Mr.  Oiffard  for  the  testator's  widow. — 

'^^'**'***^  It  is  quite  settled,  that  a  debt  barred  by  the  statute  cannot 
be  pleaded  by  way  of  setoff,  which  is  really  what  is  at- 
tempted to  be  done  here.  The  object  of  the  statute  was 
to  prevent  a  stale  claim  being  preferred  The  case  was 
now  argued  as  if  Thomas  Lett's  right  was  one  of  retainer; 
but  the  moment  the  parties  got  into  the  Master's  office, 
any  right  of  retainer  that  may  have  existed  was  at  an  end. 

Mr.  Selwyn  in  reply. — Payment  into  Court  by  an  exe- 
cutor does  not  prejudice  his  right  to  retain  a  debt  due  to 
him  from  the  testator:  Lcmgton  v.  Hill  (a),  Nunn  v.  Bar- 
low (b). 

judffment.     The  Vice-Chancellor: — 

This  is  a  question  of  very  considerable  difficulty,  and 
with  reference  to  the  right  of  retainer,  so  fiu:  as  I  know,  is 
new. 

The  first  question  is,  whether  there  was  in  fact  any  debt 
due  from  the  testator  at  the  time  of  his  death.  At  least  at 
the  time  of  the  testator's  death,  the  son  Thomas  Lett>  who 
was  also  executor,  is  shewn  by  evidence  wholly  uncontradict- 
ed to  have  been  a  creditor  of  his  father,  the  testator,  for  a  sum 
of  10712.,  in  respect  of  a  loan  made  by  means  of  the  sale  of 
stock,  upon  which  loan  interest  had  been  paid  by  the  testa- 
tor for  about  two  years.  It  is  clear  that  there  was  a  debt 
It  is  equally  clear,  that,  at  the  time  of  the  testator's  death, 
there  had  been  no  payment  or  acknowledgment,  or  entry 
amoimting  to  an  acknowledgment  in  respect  of  it,  for  the 
period  of  six  years  and  eleven  days.  It  is  clear  also,  that, 
at  the  time  of  the  testator's  death,  it  was  a  debt  as  to  which, 
in  an  action,  the  testator  might,  if  he  were  alive,   have 


(a)  5  Sim.  28. 


(6)  1  S.  &  S.  588. 
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pleaded  the  Statute  of  Limitationa  But^  it  is  equally  clear,         1853. 
that  the  testator  was  not  bound  to  plead  the  statute,  if  stahlbohmidt 
it  had  been  a  debt  to  a  stranger;  and  that  the  debt  re-         jJi^ 

mained,  although  the  defence  afforded  by  the  statute,  the         

testator,  if  he  had  lived,  would  have  had  the  right  to  use. 
He  died,  however,  without  asserting  any  such  right; 
and  I  am  of  opinion,  that^  if  this  had  been  a  debt  due 
to  a  stranger,  arising  firom  a  loan  to  the  testator  under  the 
same  circumstances,  and  that  stranger,  after  the  testator's 
death,  had  applied  to  the  son  for  payment  of  the  debt^  the 
son  as  executor  would  have  had  a  right  to  refuse  paymentp 
on  the  ground  that  it^was  barred  by  the  statute.  But,  I  am 
of  opinion  also,  that  the  son  might,  if  he  pleased,  say  that^  . 
being  satisfied  there  was  a  debt  due  by  his  &ther,  he  would 
be  doing  an  unrighteous  and  improper  thing — a  thing  the 
testator  would  not  himself  have  done,  if  he  attempted  to 
avoid  the  payment  of  a  just  debt»  and  which  he  knew  to  be 
a  just  debt,  by  setting  up  the  defence  of  the  statute.  I,  there- 
fore, think  it  is  clear  in  this  case,  that  the  son  Thomas  Lett, 
the  executor,  if  it  had  been  the  case  of  a  stranger,  might 
properly  have  paid  the  debt  after  the  death  of  the  testa- 
tor, and  after  it  was  barred  by  the  statute,  and  that  such 
payment  would  have  been  allowed  him. 

If  then  the  son,  the  executor,  might  have  done  this  where 
the  debt  was  due  to  a  stranger,  the  Court  can  hardly  say 
that  with  reference  to  his  own  debt  he  had  not  the  same 
right 

But  it  is  not  clear  whether  his  inactivity  for  so  long  ought 
not  to  have  such  an  operation  as  to  bind  him,  inasmuch  as  the 
Court  binds  parties  who  neglect  to  assert  their  rights  within 
proper  time,  and  therefore  to  be  an  answer  to  the  claim  to  re- 
tain which  he  now  asserts.  But  the  right  to  retain  is  a  mere 
passive  right,  and  consiste  only  in  holding  the  assets  or  in 
asserting  a  right  to  hold  the  assets,  which  is  the  same  thing. 
It  is  a  right  that  exists  as  well  before  the  assets  are  re- 
ceived as  after  they  are  received,  while  they  are  in  his 
hands.     Being  thus  a  passive  right,  it  would  be  a  very  strong 
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1853.        thing,  where  there  is  a  debt^  and  where  there  was  certainly 
Stahlsobucdt  fi-t  one  time  a  right  to  retain  in  respect  of  that  debt,  to  hold, 

Lbtt  *^^*'  merely  because  when  it  might  have  been  asserted  in 
the  answer  it  was  not  asserted,  the  right  is  lost  If  in  the 
answer,  filed  in  1838,  which  is  the  occasion  on  which  the 
right  to  retain  might  have  been  asserted,  there  was  any 
improper  conceabnent^  or  any  unfsdr  or  improper  state- 
ment, that  might  be  material  But  I  find,  that,  in  1846, 
in  an  answer  filed  in  the  cause,  the  right  was  positively  and 
distinctly  asserted;  and  to  hold,  that  the  right  of  retainer 
was  asserted  too  late  in  the  autumn  of  1846,  would  be  to 
say,  that  the  right  is  lost  by  non-assertion,  although  assert- 
ed before  the  executor  had  accounted,  and  before  he  had 
settled  the  accounts,  when  the  right  of  retainer,  if  it  is  to 
prevail,  must  receive  its  ultimate  eflFect.  There  is  I  believe 
no  authority  for  that  proposition. 

It  has  been  decided,  that  the  right  of  retainer  is  not 
lost  by  a  decree  of  this  Court  for  the  administration  of  the 
assets  having  been  made.  That  is  well  settled.  But  if  a 
right  of  retainer  is  asserted  after  a  decree  for  the  adminis- 
tration of  assets,  and  it  cannot  have  been  asserted  before, 
it  has  been  decided,  that  the  executor  does  not  lose  his 
right  of  retainer  where  he  has  paid  the  money,  which  is 
the  assets,  into  Court  But,  if  the  question  arises,  whether 
the  right  of  retainer  exists  against  money  in  Courts  I  am 
not  aware  that  it  has  been  held,  that»  in  order  to  make  it 
good  against  the  money  when  paid  into  Court,  it  must  have 
been  asserted  before  the  money  was  paid  into  Court;  for  the 
fact  is,  if  it  had  been  asserted  before  the  money  was  paid 
into  Court,  the  money  would  probably  not  have  come  into 
Court  at  alL 

In  1846,  when  the  right  of  retainer  was  distinctly  assert- 
ed by  this  executor  and  creditor,  as  he  has  proved  himself 
to  be,  the  estate  had  not  been  wound  up,  and  the  proceed- 
ings were  in  progress  which  are  in  progress  now,  and  the 
assets  are  not  settled  now.     It  was  on  the  proceedings 
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under  the  decree,  that  the  time  came  when  it  was  necessary        1863. 
to  consider  whether  that  daim  asserted  by  the  answer  filed  Stahlbohmidt 
in  1846  was  to  be  allowed  by  the  Master  in  making  his        j^^^ 

^  JvdgmMU 

The  view  of  the  Master  in  this  case  is,  that  the  debt  was 

barred  by  the  statute,  and  he  has  disallowed  it>  simply  up- 
on that  ground.  I  cannot  think  this  is  a  correct  view,  nor 
can  I  find  any  just  ground,  upon  authority  or  upon  .princi- 
ple, for  dealing  with  a  right  of  retainer  of  an  executor,  who 
is  and  continues  to  be  in  receipt  of  the  assets,  upon  the  foot- 
ing that,  if  not  asserted  at  some  particular  time  before  the 
report,  it  will  be  lost 

Therefore,  I  must  allow  the  exception.  Upon  the  evi- 
dence before  me,  there  being  no  dispute  about  the  amount 
of  the  debt»  if  the  right  to  retain  is  not  asserted  too  late,  I 
must  hold,  that  that  right  existed  at  the  time  when  it  was 
asserted. 


STAHLSCHMIDT  v,  LETT.  Jwm  Zrd. 

In  this  same  case,  by  the  order  of  the  29th  of  March,  A  widow, 

1847,  it  was  referred  to  the  Master  to  inquire  whether  the  of  W  hiw^ 

testator's  widow  was  entitled  to  dower.    The  will  contained  ^^^  ejected 

the  following  bequest :  *'  I  give  to  my  wife  Eliza  Hannah  to  take  an  an- 

Lett,  diuing  her  life,  an  annuity  or  dear  yearly  sum  of  the  wm  in 

lOOOi.,  to  be  paid  to  her  by  quarterly  payments,  to  com-  dower^thetea- 

mence  firom  the  day  of  my  decease,  with  a  proportionate  tetoi'a  eat^e 

part  up  to  her  death;  and  I  direct  the  sa/me  to  be  in  lieu  dent  to  pay 

i.  Y  ,,  the  legacies  in 

of  dower.  fuR.— Held, 

The  testator  gave  numerous  other  legacies,  for  the  pay-  priority  ^er 

ment  of  which  in  fiill  the  estate  was  insufficient     A  ques-  ^®  «>*^®r  lega- 

tees. 
tion  was  accordingly  raised  upon  Airther  directions,  whe- 
ther the  widow  was  entitled  to  the  annuity  in  priority  over 
the  other  legacies,  or  whether  the  annuity  was  to  abate 
prorata. 
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185a  By  the  report^  dated  the  9th  of  Mardi,  the  Master 

SiAHiBOHiaDT  found  that  the  widow  was  entitled  to  dower  in  respect  of 
the  testator's  estate,  and  that  she  had  elected  to  take  the 
annuity  given  by  the  will. 


LSTT. 


Arffwmmi, 


Judgment, 


Mr.  Walker  and  Mr.  Oiffard  for  the  widow. — The  widow 
is  entitled  to  priority  over  the  other  legacies,  because,  beiag 
entitled  to  dower,  and  the  legacy  being  given  in  lieu  of 
dower,  she  is  a  purchaser  for  valuable  consideration: 
Burridge  v.  Bradyl  (a),  Blower  v.  Morrett  (6),  Dav^nhill 
V.  Fletcher  (c),  Acey  v.  Simpson  (d),  Heath  v.  Dermy  (e), 
Norcott  V.  Oordon  (/). 

Mr.  Bacon  and  Mr.  FreeUng,  for  the  plaintiflF,  contended 
that  the  gifk  of  the  annuity  was  no  more  than  a  legacy, 
and  must  be  subject  to  the  ordinary  incidents  of  other 
legacies 

Mr.  Wigra/m,  and  Mr.  Shebbeare  appeared  for  Mrs. 
Warner,  a  daughter. 

Mr.  Olasse  and  Mr.  Cole  for  another  daughter. 
Mr.  Sel/wyn  and  Mr.  Turner  for  Thomas  Lett 

The  YiC£-Chancellob  said,  he  thought  it  was  dear, 
upon  the  authorities,  that  a  legacy  given  in  lieu  of  dower, 
which  was  a  right  by  title  paramount^  was  entitled  to 
priority  of  payment  over  other  legacies,  which  were  m^re 
bounty. 

A  declaration  was  then  taken,  that  Mra  Lett  was  en- 
titled to  priority  in  respect  of  her  annuity  and  the  arrears. 


(a)  1  P.  Wms.  127.  In  ffinton 
V.  Pindse,  1  P.  Wma.  540,  Lord 
Chancellor  Parker  doubted  the 
doctrine  laid  down  in  Burridge 
V.  Bradyl. 

(6)  2  Ves.  sen.  419. 


(c)  Amb.  244. 

(cQ  5  Beav.  139. 

(e)  1  Bu88.  543. 

if)  14  Sim.  259.  See,  alflo,  1 
Roper,  431;  and  3  &  4  Will.  4,  c. 
105. 
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CATHROW  u  EADK  Jurum. 

1  HIS  was  a  petition  by  Richard  Hodgson  and  T.  S.  Bur-  A  judgment 
ton,  incmnbrancers  on  the  share  of  James  Cathrow  Disney,  charge  upon 
under  the  wiU  of  Ren^  Briand,  and  it  prayed  that  the  peti-  jj°^  (^4?* 
tionera,  out  of  the  sum  of  840Z.  13«.  lOd  in  Court,  standing  |?^o  1*2 
to  the  account  of  James  Cathrow  Disney,  might  be  paid  as  to  give  it' 
the  sum  of  369i.  due  upon  their  mortgage  for  principal  and  Svw^an'imre- 
interest     The  petition  also  prayed  that  a  judgment  for  ^redmort- 
400Z.,  dated  the  4th  of  November,  1840,  might  be  tacked 
to  the  mortgage;  but'this  part  of  the  prayer  was  not  pressed 
at  the  bar. 

It  appeared  by  the  Master's  report  that  J.  C.  Disney  was 
entitled  to  one  twelfth  part  of  the  estate. 

By  a  deed,  dated  the  20th  of  November,  1833,  between 
J.  C.  Disney  of  the  first  part  and  the  petitioners  of  the 
second  part,  J.  C.  Disney  assigned  to  the  petitioners  all  his 
one  twelfth  equal  part  in  the  said  estate,  to  secure  the  sum 
of  179i.  19«.,  with  interest  and  costs. 

On  the  31st  of  March,  1834,  the  petitioners  caused 
notice  of  the  mortgage  to  be  served  upon  Eade,  the  sur- 
viving trustee  under  the  will  of  the  testator  in  the  cause, 
and  on  the  30th  of  October  1846,  caused  the  deed  to  be 
registered  in  the  oflSce  for  the  county  of  Middlesex. 

The  suit  was  instituted  to  administer  the  estate  of  Ren^ 
Briand ;  and  at  the  hearing,  the  usual  inquiries  were  directed, 
and  upon  the  2nd  February,  1860,  Master  Tinney  made  his 
report,  by  which  he  found,  inter  alia>  that  the  share  of  J.  C. 
Disney  in  the  testator's  assets  was  vested  in  the  petitioners. 
The  Master  also  found,  that  there  existed  other  incum- 
brances against  J.  C.  Disney's  share,  and  also  a  judgment 
for  207i.  19«.  and  interest,  dated  the  9th  of  November, 
1841,  which  had  been  signed  in  the  Common  Pleas  at  the 
suit  of  Wm.  Barber,  Thos.  Howse,  and  Wm.  H  Davis,  and 
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1853. 


StatemefU, 


had  been  duly  registered  in  November,  1843,  and  remained 
still  imsatisfied. 

By  an  order,  dated  the  19th  of  April,  1852,  the  estate 
was  ordered  to  be  divided  and  the  sum  of  8402.  ISs.  lOd, 
carried  to  the  account  of  J.  C.  Disney  and  his  incumbran- 
cers. 


Argwnent.  Mr.  Molvna  and  Mr.  Bealea  for  the  petitioners. — ^The  mort- 
g^g®  ^®^*  ^f  1833  was  entitled  to  priority,  vdth  interest 
and  costs,  over  all  the  subsequent  incumbrancea  It  was 
true,  that  it  was  not  registered  until  October,  1846,  while 
Barber's  judgment  was  registered  in  November,  1843;  but 
if  the  judgment  debt  took  precedence  of  the  mortgage  of 
1833,  it  must  be  either  under  the  1  &  2  Vict,  a  110,  or  under 
the  Registration  Act,  7  Ann.  c.  20  (a). 

It  was  quite  clear  that  the  1  &  2  Vict  a  110,  did  not 
postpone  the  antecedent  mortgage;  because,  by  the  13th 
section  of  that  Act,  all  mortgages  anterior  to  the  date  of 
the  Act  of  1837-8  were  expressly  exempted  from  its  oper- 
ation. The  1  &  2  Vict  c.  110,  therefore,  did  not  apply  to 
this  case. 

Then,  did  the  Registration  Act  of  Anne  give  priority  to  the 
judgment  registered  antecedently  to  the  mortgage?  But^  the 
benefit  of  that  Act  was  reserved  to  purchasers  and  mortga- 
gees, and  did  not  include  the  case  of  judgment  creditora 
This  question  had  frequently  arisen  under  the  Irish  Acts ; 
and  there  were  several  decisions  in  the  Irish  Courts,  that  a 
registered  judgment  was  not  entitled  to  priority  over  an 
imregistered  mortgage:  Latouche  v.  Lord  Dunaany  (6). 

In  this  case  there  was  notice  to  the  holder  of  the  legal 
estate,  which,  among  deeds,  would  have  given  priority  to  an 
unregistered  deed  over  one  roistered  but  of  which  no  no- 
tice had  been  given :  Le  Neve  v.  Le  Neve  (c),  Davis  v.  Lord 
Straihmore  (d). 


(a)  For  Middlesex. 

(b)  1  Scb.  &  Lef.  137. 


(c)  1  Ves.  sen.  64. 
(flO  16  Ves.  419. 
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Mr.  S'pooner  and  Mr.  Ooodeve  appeared  for  other  incum- 
brancers. 

Mr.  Morris  for  Barber's  judgment. — Previously  to  the 
1  &  2  Vict  a  1]0,  a  judgment  operated  as  a  charge  upon 
lands;  being,  therefore,  a  charge  upon  land,  it  came  within 
the  provisions  of  the  11th  section  of  the  1  &  2  Vict.  c.  110. 

The  Vicb-Chancellob: — 

I  can  only  read  the  1 1th  section  of  the  1  &  2  Vict  c.  110, 
as  controlled  by  the  13th  section.  The  case,  therefore, 
stands  thus — ^that,  this  mortgage  having  been  executed  in 
1833,  it  is  not  within  the  provisions  which  postpone  an  im- 
registered  deed  to  a  registered  judgment  A  judgment  is 
not,  in  my  opinion,  such  a  charge  upon  land  as  will,  by 
means  of  registration  (apart  from  the  1  &  2  Vict  a  J 10), 
take  precedence  of  a  mortgage,  though  unregistered.  I  think, 
therefore,  the  petitioners  are  entitled  to  the  first  charge 
upon  the  fund,  to  the  amount  of  their  principal,  interest, 
and  costs. 


1663. 


Argument. 


JudffmetU. 
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June  I2th. 

In  a  deed  of 
BetUement  of 
property  in 
the  City  of 
London,  it 
being  declar- 
ed, ^t  if  ei- 
ther of  the 
trustees 
should  die, 
or  decline  or 
become  inca- 
pable to  act,  it 
should  be  law- 
ful to  appoint 
a  trustee  in 
his  room.  One 
trustee  having 
for  several 
years  been  do- 
miciled in  New 
York  as  a 
bookseller — 
ffdd,  he  was 
incapable  of 
acting  within 
the  meaning 
of  the  deed. 


MENNARD  v.  WELFORD. 

-In  this  case  certain  leasehold  property  in  the  City  of 
London  was  conveyed  in  1824  to  trustees,  in  trust  for  the 
wife  of  the  settlor  and  his  children  in  the  ordinary 
way.  The  deed  of  settlement  provided,  that,  in  case  either 
of  the  said  trustees  should  die  or  decline,  or  become  inca- 
pable of  acting,  it  should  be  lawful  for  the  husband  and 
wife,  or  the  survivor  of  them,  to  re-appoint  a  new  trustee  in 
the  place  of  the  trustee  so  dying,  or  declining,  or  becoming 
incapable  to  act  One  of  the  trustees,  in  1832,  lefl  Eng- 
land for  New  York,  where  he  engaged  in  the  trade  of  a 
bookseller,  but  employed  a  general  agent  in  this  coimtry, 
who  acted  also  in  the  matters  of  the  trust  Some  difficulty 
having  been  experienced  in  managing  the  property,  the 
cestui  que  trust,  in  1852,  executed  a  deed,  appointing  a  gen- 
tleman named  Hinse  a  trustee  in  the  place  of  the  absent 
trustee,  and  filed  a  bill  to  obtain  a  vesting  order  from  the 
Court  to  vest  the  leasehold  property  in  Mr.  Hinse;  but 
there  appearing  some  doubt  whether  the  case  had  arisen  for 
the  exercise  of  the  power  in  the  settlement^  the  bill  asked 
in  the  alternative  a  declaration  that  the  absent  trustee  had 
become  incapable  of  acting  and  confirming  the  deed,  or 
that  the  Court  would  appoint  a  new  trustee. 

Affidavits  were  produced,  shewing  the  fitness  of  the  new 
trustee. 


Arffuffient,         Mr.  01x1886  and  Mr.  Welford  appeared  for  the  plaintiff 
Mr.  Reberden  and  Mr.  Wray  for  the  trustee  Welford 


judi^ment.     The  Vice-Chancellor  : — 

I  think  a  trustee  who  has  been  absent  from  this  country 
for  twenty  years,  and  has  established  himself  in  business  at 
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New  York,  has  become  incapable  of  acting  as  trustee  of  185a 

leasehold  property  in  the  City  of  London.     I  think,  there-  mbnnard 

fore,  the  deed  has  been  properly  executed,  appointing  a  new  wb^fobd 
trustee,  and  shall  make  an  order  vesting  the  estate  in  the 
trustee  so  appointed. 


In  the  Matter  of  the  TRUSTS  of  the  ANNUITY  May  25<A  & 

OF  600Z.   GIVEN   BY   THE  WILL  OF  JOHN   WYNCH,  Ju^^k;d: 
DECEASED.  18^*' 

AND 

In  THE  Matter  of  the  ACT  of  the  10th  &  11th  VICT, 
(c.  96),  FOR  better  securing  Trust  Funds,  and  for 
THE  Reuef  of  Trustees. 

Ex  Parte  WYNCH. 

i  HIS  was  the  petition  of  the  Rev.  Heniy  Wynch,  claim-  The  rule,  that 

ing  that  12,600?.  SI  58.  per  cent  Annuities,  standing  to  the  ^p'^^d't^'^l 

credit  of  this  matter,  the  amount  of  a  fund  paid  into  Court  «■*•*«  would 

"^  give  an  estate 

under  the  above-mentioned  Act  by  the  trustees  thereof,  tail,  give  an 

and  993L  17«.  lid,  cash,  the  dividends  thereof,  should  be  te^t*in^- 

paid  to  the  petitioner,  or  that  the  interests  of  the  persons  '^Ife"?! 

entitled  to  the  fiinds  might  be  declared.  the  oase  of 

^  111  1  gifts  of  peiv 

By  arrangement  the  respondents,  who  set  up  an  adverse  eonal  estate  to 

claim,  were  considered  as  having  presented  a  cross  peti-  ^eron'Slure 

tion.  SJ"""/- 

Therefore, 

The  questions  which  were  discussed  arose  upon  the  con-  where  a  testa- 

struction  of  the  will  of  the  late  John  Wynch,  of  Vellore,  in  mLSed 

the  East  Indies.  ^^.T^  "V'^'*- 

The  testator,  by  his  will,  dated  the  8th  of  March,  J  796,  Ufeandthe 

.  T'  II  issue  from  her 

made  the  followmg  bequest: — "  I  give  and  bequeath  to  my  body,  in  fai- 

good  and  virtuous  friend,  Anna  Maria  Mealy,  now  wife  to^vertto 

his  own  heirs, 
with  a  direc- 
tion to  secure  the  annuity  to  her  separate  use : — Held,  that  the  married  woman  took  for  her 
life  only,  and  that  her  iiwue  took  as  purchasers  as  joint  tenancy. 

VOL.  I.  F  F  S.  G. 
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of  Bidgway  Mealy,  Ideutenant  and  FortrAdjutant  of  Vel- 
lore,  in  the  Hon.  East  India  Company's  service,  an  annuity 
of  6002.  sterling,  to  commence  six  months  after  my  decease^ 
for  her  life,  and  the  issue  from  her  body  lawfully  begotten, 
on  &ilure  of  which  to  revert  to  my  heirs;  and  I  have  to  re- 
quest that  my  very  good  friends^  Nathaniel  Edward  Kin- 
dersley,  Esq.,  and  Thomas  Cockbum,  Esq.,  will  act  as  trus- 
tees for  the  said  Anna  Maria  Mealy,  so  that  the  said  annuity 
may  be  secured  for  her  sole  use  and  benefit^  and  that  it 
may  be  paid  to  her  quarterly  or  half-yearly  as  they  may 
deem  proper." 

The  testator  appointed  his  brothers,  George  Wynch  and 
James  Wynch,  his  executors,  and  died  in  June,  1797,  three 
months  after  the  date  of  his  will. 

Lieutenant  Mealy  died  in  1805,  leaving  Mrs.  Anna  Maria 
Mealy  surviving.     There  was  no  issue  by  their  marriage. 

By  an  indenture,  dated  the  17th  of  December,  1808,  be- 
ing a  settlement  made  immediately  before  the  marriage  of 
Mrs.  Mealy  with  Mr.  Francis  Hare  Naylor,  Mrs.  Naylor, 
with  Mr.  Naylor's  consent,  assigned  the  annuity  of  600?., 
given  and  bequeathed  by  the  will  of  the  said  John  Wynch 
to  or  in  trust  for  her  and  the  issue  of  her  body,  to  Messrsi 
Kindersley  and  Cockbum,  and  two  other  persons,  as  trus- 
tees, upon  trust  to  pay  the  same  to  herself  for  her  life  for 
her  separate  use,  but  so  as  the  same  should  not  be  disposed 
of  by  anticipation  in  the  way  of  sale,  mortgage,  or  other- 
wise; and  after  her  decease  to  stand  possessed  of  the  said 
annuity  *'  upon  the  trusts  by  the  will  of  the  said  testator 
John  Wynch  directed  and  declared  of  and  concerning  the 
same." 

In  1811  James  Wynch  died,  and  George  Wynch  became 
his  administrator. 

Prior  to  the  23rd  of  March,  1812,  the  date  of  the  deed 
next  stated,  there  had  been  bom  alive  of  the  marriage  of 
Mr.  and  Mrs.  Naylor,  two  children. 

By  an  indenture,  dated  tlie  23rd  of  March,   1812,  and 
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made  between  Mr.  and  Mrs.  Naylor  of  the  first  part;  Messrs. 
Kindeisley  and  Cockbum  and  the  two  other  persons,  the 
trustees  of  the  settlement  of  the  17th  of  December,  1808, 
of  the  second  part;  and  the  said  G^rge  Wynch,  and  the 
petitioner  Henry  Wynch,  of  the  third  part:  after  reciting 
certain  proceedings  in  Chancery  for  the  purpose  of  com- 
pelling the  representatives  of  John  Wynch  the  testator  to 
invest  a  sufficient  part  of  the  testator's  assets  in  the  English 
funds  to  produce  the  annuity  of  6002.,  and  that  it  had  been 
agreed  that  the  suit  should  be  terminated  and  the  bill  dis- 
missed upon  a  proper  investment  being  made  in  the  fimds 
of  Great  Britain,  for  the  purpose  of  securing  the  said  annu- 
ity of  6002.  upon  all  the  trusts  declared  concerning  the 
same  in  the  will  of  the  testator,  and  that  George  Wynch 
had  accordingly  invested  the  sum  of  1 2,0002.  52.  per  cent 
Navy  Annuities  in  the  joint  names  of  himself  and  Henry 
Wynch,  Nathaniel  Edward  Kindersley,  and  Thomas  Cock- 
bum;  and  reciting  that  doubts  being  entertained  respect- 
ing  the  true  construction  and  effect  of  the  will  of  the  said 
John  Wynch,  it  had  been  agreed  that  Mr.  and  Mrs.  Naylor 
should  assign  to  the  said  George  Wynch,  in  his  own  right, 
and  as  administrator  of  James  Wynch,  deceased,  all  their 
interest  in  the  capital  of  the  said  trust  ftmd;  and  that,  in 
consideration  thereof  Mr.  Naylor  should,  in  case  he  should 
survive  Mra  Naylor,  receive  3002.  a  year  out  of  the  income 
of  the  trust  funds  for  his  life :  it  was  witnessed,  that,  for  de- 
claring the  trusts  of  the  sum  of  12,0002.  51,  per  cent  Navy 
Annuities  so  invested,  it  was  declared  and  agreed  that  the  said 
51.  per  cent  Navy  Annuities  should  be  held  by  Messrs. 
George  Wynch,  Henry  Wynch,  Nathaniel  E.  Kindersley, 
and  Thomas  Cockbum,  upon  trust  to  pay  the  dividends 
thereof  to  Mra  Naylor  for  life  for  her  separate  use,  in  lieu 
and  satisfaction  of  the  annuity  of  6002.  given  to  her  by  the 
testator's  wiU;  and  after  her  decease  upon  trust  that  the 
said  trustees  should  stand  possessed  of  the  capital  sum  of 
12,0002.  Navy  Annuities,  upon  the  trusts  and  for  the  in* 

F  F  2 


1853. 

In  re 
Wynch, 
Ex  parte 
Wtkch. 

Statement. 


^80 


CASES  IN  CHANCERY. 


1853. 

Inr€ 
Wtnoh, 
Ex  parte 
Wynch. 

SialtmtuU 


tents  and  purposes  created  by  the  testator  conoeming  the 
annuity  of  600Z.,  except  so  far  as  the  same  trusts  were  al- 
tered and  varied  by  the  assignment  thereby,  made  by  Mr. 
and  Mrs.  Naylor,  of  all  their  right  and  interest,  in  any  event, 
contingency,  or  possibility,  in  the  capital  of  the  said  sum  of 
12,000^.  5i.  per  cent.  Navy  Annuities,  after  the  decease  of 
Mra  Naylor,  whether  such  right  and  interest  should  vest 
personally  in  Mra  Naylor  and  her  husband  in  their  own 
rights  or  should  devolve  on  them  as  representatives  of  any 
of  her  children,  or  by  any  other  means  whatsoever;  and  it 
was  thereby  provided,  that,  if  Mr.  Naylor  should  survive  his 
wife,  and  George  Wynch  should  on  her  death  or  at  any  time 
during  Mr.  Naylor's  life  become  entitled  for  his  own  benefit 
to  any  part  of  the  capital  sum  of  12,000i.  5i.  per  cent  Navy 
Annuities,  then  that  the  same  should  be  invested  in  the 
names  of  trustees,  upon  trust,  out  of  the  dividends  thereof, 
to  pay  Mr.  Naylor  300Z.  a  year  during  his  life;  and  by  the 
same  indenture  Mr.  and  Mrs.  Naylor  assigned  to  George 
Wynch  all  the  right  and  interest  of  them  and  each  of  them, 
either  personally  or  derivatively,  in  the  said  sum  of  12,000{. 
5i.  per  cent  Navy  Annuities,  subject  only  to  the  trasts 
thereinbefore  declared  concerning  the  same. 

Mr.  Naylor  died  in  1815,  and  some  time  afterwards,  Mrs. 
Naylor  instituted  a  suit,  praying,  notwithstanding  the  inden- 
ture of  the  23rd  of  March,  1812,  that  it  might  be  declared 
that  she  took  an  absolute  interest  in  the  annuity  of  6002, 
under  the  will  of  the  testator,  and  to  have  transferred  to 
her  the  sum  of  12,0002.  Navy  52.  per  cent  Annuities. 

This  cause  came  on  to  be  heard  in  January,  1824,  before 
Sir  John  Leach,  then  Vice-chancellor.  The  bill  was  dis- 
missed with  costs,  on  the  ground,  that  the  Court  could  not 
inquire  into  the  adequacy  or  inadequacy  of  the  considera- 
tion of  the  compromise  effected  by  the  indenture  of  the 
23rd  of  March,  1812,  which  the  Court  considered  had  been 
fairly  and  deliberately  made ;  but  the  Court  gave  no  opinion 
on  the  rights  of  the  parties. 
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The  case  is  reported  (a). 

Upon  appeal  this  decision  was  affirmed  by  Lord  Chan- 
cellor Lyndhurst. 

Mrs.  Naylor  died  in  1861. 

The  12,000{.  Navy  5L  per  cent  Annuities,  set  apart 
to  answer  Mrs.  Naylor's  annuity,  were  converted  into 
12,6002.  31.  58.  per  cent  Annuities  The  surviving  trustee 
of  the  fimd,  shortly  after  Mrs.  Naylor's  death,  transferred 
the  amount  into  Court  under  the  Trustee  Relief  Act,  and 
9932.  I7s.  lid.  cash  constituted  the  dividends  of  the  fund 
in  Court 

The  petitioner,  as  the  personal  representative  of  Qeorge 
Wynch  and  James  Wynch,  who  were  the  executors  of  the 
testator,  claimed  the  fund  under  the  trusts  of  the  testator's 
will;  or  otherwise,  that,  by  the  indenture  of  the  23rd  of 
March,  1812/  all  the  interest  that  vested  in  Mrs.  Naylor 
under  the  testator's  will  had  passed  to  the  petitioner. 

The  personal  representative  of  Mrs.  Naylor  appeared  as  a 
respondent,  and  claimed  the  fimd,  on  the  ground,  that,  under 
tlie  words  of  the  will,  the  funds  as  well  as  the  income  passed 
to  Mrs.  Naylor;  and  they  submitted,  that  the  settlement  of 
the  I7lih  of  December,  1808,  had  put  it  out  of  Mrs.  Naylor's 
power  to  incumber  or  affect  her  interest  during  the  cover- 
tura 

The  surviving  children  of  Mrs.  Naylor,  and  the  children 
of  a  deceased  child  of  Mrs.  Naylor,  were  also  respondents, 
claiming  the  fund  as  legatees  specially  named  by  the  word 
issue  in  the  will. 

The  co-trustees  of  the  petitioner,  who  had  paid  the  fund 
into  Court,  also  appeared 
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Statement. 


The  Solicitor  Oeneral  and  Mr.  Archibald  Smith  in  sup- 
port of  the  petition. — Naylor  v.  WyTich  (b)  in  effect  decided 
the  question  upon  this  petition  in  favour  of  the  petitioner. 


Argumtni. 


(a)  Vide  Xai/lor  v.  Wifiuky  1  S.  &  S.  655.  (6)  I  S.  &  S.  655. 
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Mrs.  Naylor  claimed  in  that  suit  to  have  it  declared,  that  she 
was  entitled  to  the  capital  of  the  fund  against  the  persons  re- 
presented by  the  petitioner  and  her  own  children;  and  that 
bill  was  dismissed,  with  costs,  by  Sir  John  Leack,  and  after- 
wards, upon  appeal,  by  Lord  LyndhursL  This  would  not 
have  been,  if  the  C!ourt  had  not  thought  the  title  of  those 
under  whom  the  petitioner  claims  was  preferable  to  that  of 
Mrs.  Naylor.  The  case  is  therefore,  in  form  only,  open  to 
argument 

Moreover,  Mrs.  Naylor  has  acquiesced  in  this  decision  for 
more  than  thirty  years;  and  after  acquiescence  for  that 
number  of  years  it  is  too  late  for  her  representative  to  sus- 
tain any  claim. 

The  question  on  this  petition  turns  on  the  will  of  John 
Wynch.  By  that  will,  he  gives  the  amiuity  of  600L  to  Mra 
Naylor  for  her  life,  with  a  limitation  to  the  issue  of  her  body 
lawfully  begotten,  on  failure  of  which  the  fund  is  to  revert 
to  the  heirs  of  the  testator.  An  annuity  may  be  granted  in 
fee  simple,  or  to  a  person  and  the  heirs  of  his  body,  and 
then,  being  an  inheritance  not  within  the  statute  de  doms, 
it  is  a  tee  simple  conditional  at  common  law,  and  words  apt 
to  pass  the  fee  must  be  taken  to  pass  the  annuity  as  in  fee. 
Here  then  the  word  "issue  "  is  so  employed,  and  is  as  good 
a  word  of  limitation  as  "  heirs  of  the  body ; "  and  it  ought  not 
to  be  taken  as  restrictive  of  the  persons  to  take  as  purchasers, 
or  to  mean  children,  because  the  testator  directs,  that^  on 
fisdlure  of  issue,  the  annuity  should  revert  to  his  heirs,  which 
applies  to  a  conditional  fee,  but  does  not  apply  to  an  absolute 
gift  to  the  issue  aa  purchasers;  for  if  it  did,  there  could  be  no 
chance  of  reverter  to  the  testator's  own  heirs.  What,  then,  is 
the  construction  of  this  will  ?  This  annuity  is  an  interest  in 
fee  simple  conditional.  The  words  creating  the  trust  for  the 
separate  use  of  Mrs.  Naylor  are  consistent  only  with  this 
construction.  The  testator  directs  the  trustees  to  act  for 
her,  in  order  that  the  annuity  may  be  secured  for  her  own 
absolute  use  and  benefit.     Lwrd  Lyndhxcrst  was  of  opinion, 
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that  these  words  gave  a  separate  interest  in  the  entirety  of 
the  annuity  to  Mra  Naylor;  from  which  the  conclusion  fol- 
lows, that  she  took  the  annuity  herself  absolutely.  The 
short-hand  note  of  his  Lordship's  judgment  in  Naylor  v. 
Wynchy  as  to  this  pointy  is  as  follows: — *'  But  then  it  is  said 
that  she  was  a  married  woman,  and  that,  therefore,  on  that 
ground,  this  transaction  cannot  be  sustained.  When  I  look 
at  the  instrument,  I  find  the  annuity  is  granted  to  her  for 
her  sole  and  separate  use.  I  noted  the  argument  urged  at 
the  bar,  that  the  annuity  was  given  to  her  for  her  sole  and 
separate  use,  and  that  this  is  a  life  interest ;  but  that,  if  she 
takes  the  absolute  interest^  she  takes  it^  not  because  the  tes- 
tator intended  she  should  take  it,  but  by  construction  of  law, 
and  therefore  that  she  cannot  be  considered  as  taking  it  for 
her  separate  usa  The  answer  I  give  to  that  argument  is, 
that,  whatever  she  takes,  she  takes  by  gift  of  the  testator,  un- 
der the  terms  he  makes  use  o£  The  law  puts  its  construc- 
tion upon  these  terms,  and  the  whole  that  she  takes  in  point 
of  grammatical  construction,  according  to  my  interpretation 
of  the  passage,  she  takes  subject  to  the  condition  for  her  sole 

and  separate  usa Whatever  interest  she  had, 

she  has  absolutely  parted  with.'' 

Upon  this  reasoning  of  Lord  Lyndhursty  it  appears  that 
Mrs.  Naylor  took  the  annuity  absolutely  as  separate  property. 
But  an  annuity  in  fee  may  be  given  out  of  pure  personal 
estate,  and  a  conditional  fee  may  also  be  created  in  the 
same  subject  It  is  settled,  that  that  kind  of  property  is  an 
inheritable  personal  fee.  That  being  so,  words  which  in 
cases  of  gifts  of  real  estate  would  be  words  of  limitation, 
must  receive  the  same  construction  in  a  gift  of  an  annuity  in 
fee  out  of  personal  estate;  and,  if  words  in  reference  to  a 
subject  admitting  of  an  estate  of  inheritance  have  received, 
by  the  rules  of  law,  a  certain  construction,  the  same  inter- 
pretation must  be  given  to  them  though  the  subject  of  the 
inheritable  estate  is  personalty.  This  proposition  has  been 
recognised  by  distinct  authority.     In  The  Earl  of  Stafford 
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v.  Buckley  (a).  Lord  Hardwicke,  in  reference  to  an  aonuitjr 
out  of  personalty,  held  that  it  could  not  be  entailed ;  his  Lord- 
slup  said — **  I  am  clearly  of  opinion  it  is  a  mere  personal 
annuity,  having  no  relation  to  lands  or  tenements,  or  par- 
taking of  the  nature  of  rent  by  any  means;"  and  furth^ 
down  he  says — ''  It  is  a  personal  inheritance  that  the  law 
suffers  to  descend  to  the  heir,  but  it  has  nothing  to  do  with 

the  realty,  as  appears  from  Co.  Litt  20.  a." All 

the  rest  of  the  personal  estate  that  could  pass  to  executors, 
would  go  to  them;  but  this  is  a  kind  of  personalty,  which, 
according  to  the  Doctor  and  Student,  would  not  be  assets  in 
executors."  And,  again,  at  p.  179,  he  says — "As  to  the 
annuity,  I  think  it  will  fall  under  a  different  consideration 

from  the  rest  of  the  personal  estata The  proper 

kind  of  limitation  that  it  is  capable  of,  is  distinct  from  mere 
personal  goods  and  chattels,"  it  is  "  a  fee  simple  conditionaL" 
We  see  then  that  this  kind  of  limitation  is  recognised  by  the 
law.  This  was  followed  in  Twmer  v.  Turner  (6);  and  in 
that  case  an  annuity  out  of  personalty  was  held  to  be  a  fee 
simple  conditional,  upon  the  same  rule  of  construction. 

The  only  case  which  could  be.  cited  by  Sir  Edward 
Sugden  in  Naylor  v.  Wynch  was  Knight  v.  ElU8{cy 
There,  a  fund  formed  by  an  accumulation  of  rents  was 
given  after  a  life  interest  to  the  ''issue  male"  of  the  te- 
nant for  life,  ''and  in  defiEiult  of  such  issue"  to  theplaintifis; 
and  it  was  held  that  the  issue  male  would  have  taken  as 
purchasers.  But  it  must  be  remarked,  that  there  was  in 
that  case  a  previous  limitation  of  the  estates  to  the  first  and 
other  sons  of  the  tenant  for  life,  and  the  words  issue  male 
probably  were  considered  words  of  purchase,  the  Court  ex- 
plaining them  by  the  previous  words  "  first  and  other  sons,'' 
which  are  never  words  of  limitation.  However,  if  that  case 
decided  the  proposition  for  which  it  has  been  cited,  it  was 


(a)  2  Vc8.  seu.  170,  177  (6)  1  Bro.  C.  C.  316. 

(c)  2  Bro.  0.  C.  670. 
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oppoaed  to  2%6  Earl  of  Stafford  v.  Buckley,  and  has  been 
overruled  or  disregarded  by  all  the  later  authorities.  Of 
these,  the  principal  cases  are  The  AUomey-^eTieral  v. 
Bright  (a)  and  Jordan  v.  Lowe  (b),  Krdght  v.  ElUsy 
which  was  cited  in  this  latter  case,  has  been  treated  by  the 
profession  as  overruled.  Mr.  JaiTman  (c)  remarks,  that  "  the 
case  of  Kmght  v.  EUis  seems  to  be  directly  opposed  to,  and 
must,  therefore,  be  considered  as  overruled  by  the  recent 
case  of  The  Attorney-General  v.  Bright,"  The  dedsion  in 
Knight  v.  EUia  might  be  justified  by  the  circumstances  of 
that  case. 

Other  rules  of  construction  originally  applicable  only  to 
real  estate  have  been  extended  to  personal  estate  also,  as 
was  the  rule  in  Wild's  case^  and  the  decision  of  the  House  of 
Lords  in  Stokes  v.  Heron  (d), 

Harvey  v.  Tomell  («),  and  every  other  modem  decision,  is 
in  favour  of  the  view  which  the  petitioner  asks  the  Court  to 
take  here.  That  rule  is,  that,  where  you  find  a  form  of  gift 
of  an  annuity  out  of  personal  property,  which,  if  it  were  of 
real  estate,  would  create  a  fee,  there  you  shall  come  to  the 
same  conclusion  as  to  the  gift  out  of  personal  estata  "  An 
annuity  is  a  yearly  payment  of  a  certain  sum  of  money 
granted  to  another  in  fee  for  life  or  years,  charging  the  per- 
son of  the  grantor  only"(/).  "  If  an  annuity  be  granted  to 
a  man  and  his  heirs,  it  is  a  fee  simple  personal*' (g).  And, 
again,  **  If  I,  by  my  deed,  for  me  and  my  heirs,  grant  an  an- 
nuity to  a  man  and  the  heirs  of  his  body,  for  that  this  only 
chargeth  my  person,  and  concemeth  no  land,  nor  savoureth 

of  the  realty he  hath  a  fee  conditional  as  they 

were  before  the  statute"  (A).  Mr.  Hargrave  in  his  notes  to 
Co.  Litt  (i)  says,  "  See  the  case  of  the  Earl  of  Stafford  v. 
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(a)  2  Keen,  57. 

(b)  6  Beav.  360. 

(c)  2  Jarm.  on  Wills,  p.  496. 
(<^)  12C.&F.161. 

{€)  7  Hare,  231. 


(/)  Co.  Litt.  U4.h. 
(g)  Id.  2.  a. 
(A)  Id.  20.  a. 
(0  20.  a.  n.  4. 
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Budcley(a),  in  which  the  Lord  Chief  Justice  Hardwicke 
held,  that  an  annuity  in  fee  granted  by  the  Crown  out  <tf 
the  4|  per  cent  duties  payable  for  exports  and  imports  at 
BarbadoeSy  was  merely  a  personal  inheritance,  and  not  en- 
tailable within  the  Statute  de  Donis.  According  to  a  manu- 
script note  of  the  same  case,  Lord  Hardvncke,  in  giving  his 
opinion,  said,  that  an  annuity  out  of  the  revenue  of  the  Post- 
office  or  Excise  savours  no  more  of  the  realty  than  money." 

Now,  if  the  gift  in  this  case  had  been  out  of  real  estate, 
Mr&  Naylor  would  have  had  an  estate  tail:  KIt^  v.  M el- 
ling  (6). 

Knight  v.  EUie  was  referred  to  in  Lyon  v.  Mitchell  (c)  by 
Sir  T.  Pliimery  who  doubted  "  whether  that  is  or  not  a  right 
decision." 

They  also  cited  Lady  Holdeimesse  v.  The  Marquis  of 
Carmarthen  (d),  Smith  v.  Pybus  («). 

On  the  whole,  Mrs.  Naylor  must  be  held  to  have  taken 
the  annuity  for  her  separate  use  in  fee  simple  conditional, 
which  became  an  absolute  interest  for  her  separate  use  as 
soon  as  she  had  issue  bom,  and  her  children  had  no  inter- 
est The  petitioner,  under  the  disposition  by  Mrs.  Naylor, 
has  become  entitied  to  the  fund,  which  ought  to  be  paid  out 
to  him. 


Mr.  RoU  and  Mr.  Qiffard  for  the  children  of  Mra  Nay- 
lor.— Mra  Naylor's  children  are  purchasers  imder  the  ¥dlL 
This  point  was  not  determined  in  Naylor  v.  Wynch.  The 
judgment  turned  on  a  point  which  rendered  it  unnecessary 
to  determine  the  question  now  raised.  No  opinion  could 
usefully  have  been  expressed  upon  it^  and  neither  of  the 
Judges  addressed  himself  to  the  question  of  construction. 
The  Court  decided  upon  the  point,  that,  there  beiiig  a  doubt 
as  to  the  meaning,  that  was  a  sufficient  consideration  for 


(a)  2  Yes.  sen.  170. 
(6)  2  Lev.  68. 
(c)  1  Madd.  486. 


(d)  1  Bro.  C.  C.  377. 
(«)  9  Ves.  666. 
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a  compromise.  The  bill  was  framed  with  a  view  to  set 
aside  the  deed  of  1812  for  fraud.  No  question  was  agitated 
in  any  way  as  to  the  construction  of  the  will.  In  the  view 
of  the  case  taken  by  the  C!ourt>  it  was  not  necessary  for  it 
to  come  to  any  decision  on  the  effect  of  the  will.  AH  that 
Sir  John  Leach  or  Lord  Lyndhurst  thought  it  necessary 
to  refer  to  was  this,  that,  so  £Bir  as  Mrs.  Naylor  had  any 
interest  whatever  which  she  could  bind  she  had  boimd  it 
This  is  the  only  observation  to  which  the  proceedings  and 
decision  in  the  suit  of  Naylor  v.  Wynch  is  open. 

The  gifl  of  the  annuity  in  the  will  was  intended  to  be 
perpetual,  but  it  was  a  dealing  with  pure  personal  pro- 
perty; it  was  not  a  grant  of  an  annuity  in  fee.  In  refer- 
ence to  personal  property,  the  word  "  issue  "  is  not  a  tech- 
nical word,  and  must  be  construed  by  the  intention  of  the 
testator.  The  word  **  issue  "  is  a  flexible  term ;  it  is  not  so 
clearly  a  word  of  purchase  or  designation  as  the  words 
"  children  "  or  "  descendants ;"  it  is  not  so  much  a  word  of 
limitation  as  the  word  "  heirs :"  Leea  v.  Moaley  (a).  Issue 
has  no  such  distinct  meaning  as  a  word  of  art  as  the  words 
"  heirs  in  tail "  hava  The  gift  is  to  Mrs.  Naylor  for  life, 
and  then  to^the  "  issue  "  of  her  body.  The  whole  of  the 
will  shews  an  intention  to  sever  the  life  interest  from  the 
continuing  interest  in  the  capital  at  Mrs.  Naylor's  death. 
Firsts  there  is  a  direction  to  pay  it  to  her  for  her  life  ;  then» 
secondly,  there  is  a  severance  at  her  death,  and  a  gift  to 
her  issue ;  and,  thirdly,  on  fidlure  of  issue,  that  is,  on  the 
death  of  Mrs.  Naylor  without  leaving  issue,  the  gift  is  to 
revert  to  the  heirs  of  the  testator.  The  direction  occur- 
ring in  the  subsequent  part  of  the  will,  to  settle  the  annuity 
to  the  separate  use  of  Mra  Naylor,  strengthens  this  con- 
struction. It  is  consistent  with  this  view,  that  there  should 
be  a  direction  creating  a  separate  use  for  Mrs.  Naylor 


1853. 
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(a)  1  Y.  &  C.  Exch.  689,  606. 
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during  her  life,  but  not  that  it  should  continue  for  ever. 
This  question  is  concluded  by  the  authority  of  Knight  v. 
Ellis;  and  that  authority  is  not  overruled  or  altered  by 
later  decision&  The  Attorney-General  v.  Bright,  which 
was  the  decision  of  an  inferior  branch  of  the  Court,  did  not 
refer  to  or  notice  that  casa  The  cases  on  this  subject  are 
well  collected  and  considered  in  Prior  on  the  word  "  Issue," 
sect  302,  and  following  sections;  and  it  will  there  be  seen, 
that  Knight  v.  EUia  has  always  been  followed,  without  any 
attempts  to  distinguish  it  In  answer  to  the  suggestion,  that 
Knight  v.  Ellis  was  decided  by  referring  the  word  "  issue  " 
to  the  previous  words  "  first  and  other  sons,''  the  argument 
is,  on  the  contrary,  that  the  juxta-position  of  the*  descrip- 
tive words  would  rather  fitvour  the  inference  that  they 
were  used  as  designating  persons  in  different  capacities. 
The  decisions  as  to  the  meaning  of  the  word  "  issue "  in 
devises  of  real  estate,  cannot  affect  its  meaning  in  a  gift  of 
personal  property.  The  same  words  have  been  held  to 
have  a  different  meaning  in  the  same  will,  when  applied  to 
real  estate,  from  that  which  they  have  as  applied  to  per- 
sonal property,  in  Forth  v.  Chapman  (a)  and  Knight  v. 
EUis,  and  in  other  casea  * 

This  latter  case  is  referred  to  and  considered  to  be  good 
law  by  Lord  St  Leonards  in  his  recent  work  on  BcseJ  Pro- 
perty (b) ;  and  in  a  note  to  Feame's  Essay  on  Contingent 
Remainders  and  Executory  Devises  (c),  Mr.  Butier  refers, 
with  an  expression  of  particular  reliance  thereon,  to  Knight 
V.  Ellis. 

Atssuming  that  the  gift  partakes  of  personal  property, 
then  the  cases  in  which  any  gift  of  money  is  made  to  a 
married  woman  to  her  separate  use,  with  limitations  after 
her  death  to  her  issue,  apply  to  the  present  case ;  and  in 
these  cases  the  Courts  have  uniformly  treated  the  gift  as  a 

(a)  1  P.  Wma.  064.  (6)  Sugd.  Law  of  Property,  &a  237. 

(c)  Page  490,  n.  (a). 
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gift  of  the  interest  to  the  married  woman  for  her  life  only^ 
and  of  the  corpus  absolutely  to  the  children.  This  was  the 
decision  in  Stonor  v.  Curwen  (a)  and  French  v.  French  (6). 
In  Bain  v.  Le8cher(c),  the  Court  held,  where  there  was  an 
absolute  gift  to  the  testator's  children  in  shares,  and  an  ex- 
pression in  the  will  creating  a  separate  use  as  to  such 
children  as  were  married  women,  that  they  took  for  their 
lives  for  their  separate  use,  with  remainders  absolutely  to 
their  children ;  and  that  is  the  construction  contended  for 
on  behalf  of  Mrs.  Naylor's  children. 

In  the  next  place.  Let  it  be  admitted  by  the  children 
of  Mrs.  Naylor,  for  the  purpose  of  this  argument^  that, 
under  the  will,  the  restraint  on  anticipation  was  confined  to 
the  life  of  Mrs.  Naylor ;  and  that,  imder  the  will,  she  took 
the  remainder  in  the  fund  without  any  restraint  on  antici- 
pation. That  will  only  change  the  question  from  one  upon 
the  will  to  an  argument  upon  the  effect  of  the  settlement 
of  the  10th  of  December,  1808.  This  deed  created  new 
rights;  it  created  a  new  trust  in  the  fund:  first,  for  the 
separate  use  of  Mrs.  Naylor  for  her  life,  without  power  of 
anticipation ;  and  after  Mr&  Naylor's  death  it  creates,  by 
her  act,  a  new  trust  of  the  remainder,  that  is  to  say, 
for  the  children  absolutely.  So  that  if  there  were 
any  doubt  under  the  will,  no  doubt  would  remain  \mder 
the  deed  of  the  right  of  the  children  to  take  as  pur- 
chasers, and  paramount  to  all  subsequent  acts  by  Mrs. 
Naylor. 

It  is  not  necessary  to  consider  what  would  be  the  effect 
of  the  limitation  in  the  will  as  applied  to  real  estate,  for 
that  would  not  govern  the  same  words  in  the  same  will  when 
applied  to  personal  estate.  It  might  be,  that  the  words  in 
this  will  might  have  created  an  estate  tail  in  Mrs.  Naylor 
of  real  estate;  but  it  does  not  follow  that  this  would  have 
vested  the  personal  fund,  which  is  now  in  question,  in  Mra 


1853. 


(a)  5  Sim.  264. 


(6)  11  Sim.  257. 


(c)  Id.  397. 
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Naylor.  A  very  important  case,  which  is  reported  only  in 
Lord  St  Leonard's  Treatise  (a),  of  Murthvxdte  v.  Jenkvnr 
8on,  shews  that,  as  to  the  personal  estate,  the  Court  of 
Common  Pleas,  the  Yice-Chanoellor,  the  Lord  Chancellor, 
and  the  House  of  Lords,  all  agreed  that  the  nieces  took 
only  for  life;  although  it  was  more  difficult  to  come  to 
that  conclusion  after  it  was  determined  that  the  nieces  took 
estates  tail  in  the  freehold  estate,''  the  devise  of  which  was 
included  in  the  same  words  which  included  the  personal 
estate.  Lord  St  Leonards  adds,  "  It  is  a  case  of  great  im- 
portance." After  comparing  the  particulars  which  ap- 
peared there  with  those  in  the  present  case,  the  con- 
clusion appears  to  be  inevitable  here,  that  Mrs.  Naylor  took 
an  estate  for  her  life  only,  with  remainder  to  her  children 
absolutely. 

The  rule  in  Shelley's  case  does  not  apply  to  questions  on 
personal  property.  That  case  was  decided  upon  principles 
and  doctrines  peculiar  to  feudal  tenurea  And  it  has  been 
expressly  decided,  in  Forth  v.  Chapman  (6),  that  the  rule  in 
SheUey's  case  was  held  not  to  apply  to  personalty;  and  one 
and  the  same  clause  had  one  meaning  as  applied  to  real 
estate,  and  an  entirely  different  one  when  applied  to  per- 
sonalty. The  rule  in  Shelley's  case  is  also  inapplicable  to 
personalty.  The  reason  given  by  Lord  Momsjield  for  the 
rule  laid  down  in  Pendn  v.  Blake  (which  is  best  reported 
in  "  Collectanea  Juridica,"  p.  283),  shews  that  it  cannot  be 
applicable.  Following  this  analogy,  the  decision  here  must 
be,  that  Mr&  Naylor  took  only  a  life  interest,  with  an  ex- 
ecutory bequest  to  her  issue,  if  any;  and,  if  not,  then  to 
revert 


Mr.  C.  P.  Stewart,  for  the  grandchildren  of  Mrs.  Naylor, 
cited  Evams  v.  Joiies  (c)  and  Head  v.  EandaU  {d). 


(a)  Sugd.on  Real  Property ,&c. 
pp.  268,  262. 

{b)  IP.  Wmi».664. 


(c)  2  Coll.  516. 
(d)2Y.&  C.  C.  C.  231. 
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Mr.  Malina  and  Mr.  R.  W.  E.  Forster  for  the  executors 
of  Mrs.  Naylor's  will — Mrs.  Naylor,  by  will,  gave  all  her 
residuary  effects  to  her  children ;  and  therefore  the  interests 
of  the  executors  and  of  the  children  are  identical  in  effect 
The  arguments  adduced  in  &vour  of  the  children  shew 
that  they  are  entitled  under  the  will  of  the  testator  as 
personam  designatse.  But  if  that  were  not  so,  the  settlement 
of  1808  passed  all  Mrs.  Naylor's  interest  to  the  trustees. 
Her  interest  for  life,  under  that  deed,  she  could  not 
alienate  during  coverture,  which  the  petitioner  alleges 
that  she  did;  whilst  even  if  the  interest  in  remainder 
were  vested  in  her,  that  being  a  remainder  in  personal 
property,  she  could  not  alien,  because  she  was  under  co- 
verture. 


1853. 

In  re 
Wthch, 
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Argument, 


Mr.  Riisaell  and  Mr.  Hi^lop  Clarke  for  other  par- 
tiea 

The  Solicitor-Oe'iieral  in  reply. — In  the  argument  against 
the  petitioner's  right  to  this  fund,  the  respondents  have 
avoided  the  main  ground  upon  which  his  claim  has  been 
rested,  namely,  that  this  is  a  peculiar  kind  of  property, 
standing  between  real  estate  and  pure  personalty,  and 
capable  of  a  limitation,  and  of  being  descendible  by  the  or- 
dinary words  applicable  to  real  estate;  that  it  is  not  dis- 
tributable, but  is  capable  of  limitation  to  the  heirs,  or  to 
the  heirs  or  issue  of  the  body  of  the  grantea  To  that 
argument  no  answer  has  been  given.  Such,  however, 
being  the  nature  of  the  property,  the  rules  of  construction 
applicable  to  it  must  be  those  which  apply  to  gifts  of  real 
estata  The  cases  cited  against  the  petitioner  have  pro- 
ceeded on  the  distinction  between  real  and  personal  estate, 
that  the  word  issue  may  receive  a  different  construction  in 
cases  of  pure  personalty  from  its  meaning  in  cases  of  real 
estate  ;  but  this  is  not  a  case  of  pure  personalty,  it  is  a  per- 
sonal hereditament,  and  Lord  Thurlm&a  observations,  in 
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In  re 
Wtnch, 
Ex  parte 
Wtwch. 

Afyument. 


Knight  v.  ElliSy  which  were  with  rcfferenoe  to  pure  person- 
alty, do  not  apply. 

The  rules  applicaUe  to  real  estate  are  applicable  to 
an  annuity,  except  that  it  does  not  come  within  the 
Statute  de  Donis;  and  since  the  limitations  of  an  annuity 
are  similar  to  limitations  of  the  realty,  they  can  be  inter- 
preted only  by  the  rules  which  apply  to  real  estates.  The 
case  of  the  Earl  of  Stafford  v.  BucMey  was  less  favour- 
able to  the  rule  applying  this  doctrine  to  annuities  than 
this  case  ia  There  the  annuity  was  given  only  as  inter- 
est of  a  sum  of  money ;  and  it  was  decided  to  be  ''  what 
the  law  suffers  to  descend  to  the  heir."  Although  the  rule 
in  Shelley's  case  had  a  feudal  origin,  yet,  being  established 
as  a  rule  of  construction,  it  must  apply  to  eveiyihing  sus- 
ceptible of  such  limitations.  The  word  '^  issue''  in  this  will 
must  be  a  word  of  limitation.  It  is  nomen  collectivum, 
meaning  descendants  ad  infinitum.  This  intention  would 
not  be  satisfied  by  an  absolute  gift  to  any  particular  indi- 
viduals of  the  issue,  there  is  nothing  to  shew  what  estate 
such  individuals  should  take,  nor  is  any  time  mentioned  at 
which  the  class  to  take  should  be  ascertained. 

The  next  point  which  I  made  has  not  been  noticed.  On  fid- 
lure  of  issue  the  annuity  is  to  go  to  the  testator's  heirs,  not  to 
any  living  or  ascertained  person,  which  shews  that  the  limit- 
ation of  the  annuity  was  intended  to  endure  so  long  as  there 
should  be  issue  of  thebody  of  Mra  Naylor;  but,  if  the  condi- 
tion was  not  performed  by  the  birth  of  issue,  then  to  revert, 
which  is  a  direction  entirely  inconsistent  with  a  gift  of  an 
absolute  interest  The  subsequent  cases,  including  Lyon  v. 
Mitchell  (a),  have  differed  from  the  reasoning  rather  than  the 
decision  of  Lord  Thurlow  in  Knight  v.  EUia.  There  must  be 
some  confusion  in  the  report  of  Knight  v.  Ellis.  The  expres- 
sions are  far  firom  clear,  and  there  is  in  the  report  an  absence 
of  that  vigorous  language  for  which  Lord  Thurlow  was  le- 


(a)  1  Mad.  467. 
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markabla  In  Mtan  v.  E(Mon(fl),  Sir  W.  Orcmti  fKBe^i  of 
the  RoUfl,  said,  "  There  is  no  reason  why  the  same  words 
may  not  be  differently  construed  when  they  apply  to  dif- 
ferent descriptions  of  property  governed  by  different  rules. 
It  is  clearly  settled,  that  a  bequest  of  personal  pro- 
perty to  a  man  for  life,  and  afterwards  to  the  heirs  of  his  body, 
is  an  absolute  bequest  to  the  first  taker.  Whatever  disposition 
would  amount  to  an  estate  tail  in  land,  gives  the  whole  in- 
terest in  personal  property.'^  In  this  case  the  words  are,  to 
Mrs.  Naylor  for  life,  and  the  issue  of  her  body  lawfully 
begotten,  which  would  have  created  an  estate  tail  in  land, 
and  the  limitation  vested  the  entire  interest  in  her. 

Both  the  will  and  the  settlement  gave  the  income  to  Mrs. 
Naylor  to  her  separate  use  for  her  life,  wi£h  a  power  to  her 
notwithstanding  coverture  over  the  entirety.  A  case  in 
which  very  similar  words  were  construed  to  confer  an  estate 
tail,  is  Roe  v.  Drew{b). 

But  the  question  in  this  case  has  been  adjudicated 
by  Sir  J,  Leach  and  Lord  Lyndhv/ret  in  Naylor  v. 
Wynch.  All  that  is  now  asked  of  the  Court  by  the  peti- 
tioner is,  to  come  to  the  same  conclusion  which  those  learn- 
ed Judges  adopted. 

In  conclusion,  he  referred  to  2  Wm&  Executors,  952, 
edit  1849. 
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1853. 


ArgwMnU. 


The  Yice-Chancellor  said  he  would  consider  the  autho- 
rities before  delivering  his  judgment  on  this  important  and 
difficult  case. 


The  Vice  Chancjellor  :— 

The  testator,  John  Wynch,  by  his  will,  gives  to  Anna 
'Maria  Mealy,  the  wife  of  Lieutenant  Bidgway  Mealy,  in 
these  words,  "An  annuity  of  600i.  sterling,  to  commence 
six  months  after  my  decease,  for  her  life,  and  the  issue  from 
her  body  lawfully  begotten,  in  feilure  of  which  to  revert  to 


Jam  8£&. 


(a)  19  Ves.  73,  76. 
VOL  I. 


(6)  2  Wik.  322. 
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1863.  my  heirs.''  So  fax,  the  gift  is  of  a  legal  iBterest  Bat  he 
In  re  goes  OQ  to  Create  a  trust  by  a  direction  which  seems  ezeca- 
Isxpwie  ^^'  ^^^  ^  ^y®'  "  *^^  ^  ^^^^  ^  request  that  my  veiy  good 
Wynoh.  friends,  N.  E.  Kinderaley,  Esq.,  and  Thomas  Cgckbnm,  &q.. 
Judgment  will  act  as  trustees  for  the  said  Anna  Maria  Mealey,  so 
that  the  said  annuity  may  be  secured  for  her  sole  use  aad 
benefit,  and  that  it  may  be  paid  to  her  quarterly  or  half- 
yearly,  as  they  may  deem  proper." 

The  relief  asked  by  the  petitioners  is  on  the  footing  that 
the  issue  of  this  lady,  aa  a  class,  never  took  any  interest  in 
the  annuity  of  6002. ;  but  that  Mrs.  Mealy  took  either  aa 
absolute  interest,  or  that  the  words  gave  a  descendible  qualit 
ty  to  the  annuity,  and,  in  de&ult  of  any  assignment  or  con- 
veyance by  her,  her  eldest  son,  if  she  had  one,  would  take  by 
descent  to  the  exclusion  of  her  other  children  or  issue  In 
other  words,  the  petitioners  contend,  that,  on  the  true  oon* 
struction  of  this  will,  the  word  ''issue"  is  to  be  construed  as 
a  mere  word  of  limitation,  and  not  of  purchase. 

Words  importing  a  gift  to  issue,  or  a  gift  over  on  fidlure  of 
issue,  when  applied  in  a  will  to  personal  estate,  receive  a  diffisr- 
ent  construction  from  that  whidi  they  would  receive  if  applied 
to  real  estate.  This  difference  of  construction,  well  estab* 
lished  from  the  cqse  of  Forth  v.  Ohapmaai  (a),  has  qualified 
the  general  rule,  that  words,  which,  if  applied  to  real  estate, 
would  give  an  estate  tail,  when  applied  to  personalty  give 
the  absolute  interest  But  the  distinctions  arising  from  this 
qualification  of  the  general  rule  have,  in  some  of  the  re- 
ported cases,  tmfortunately  been  overlooked. 

The  reason  of  this  qualification  of  the  general  rule  is,  that 
theoperation  of  law,  independently  of  express  direction,  makes 
real  estate  descendible,  but  makes  personal  estate  distribut- 
able. The  qualification  of  the  rule  has,  therefore,  been  in 
order  to  prevent  the  intention  of  testators  from  being  defeated. 

A  testator,  who  gave  personal  estate  to  one  for  life,  and 
then  to  his  issue,  but  if  the  tenant  for  life  should  die  with- 

(a)  1  P.  Wms.  664 
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out  leaving  issue,  then  to  another,  wonld  but  for  this  quali- 
fication of  the  general  rule  be  held  to  give  not  a  life  interest^  but 
the  absolute  property  to  the  person  whom  he  described  as 
tenant  for  life,  and  the  issue,  express  objects  of  his  bounty, 
would  take  nothing  by  gift  from  him.  The  principle  of  the 
qualification  was  to  prevent  the  intention  of  testators  from 
being  defeated. 

On  this  principle,  Tjoacd  Thwdow  decided  the  case  of 
Knight  v.  JElKa  (a).  It  is,  I  think,  a  sound  principle. 
CriticismB  have  been  passed  on  Lord  Thv/rUyafs  decision 
in  that  Case,  and  on  the  propositions  stated  in  his  judgment 
Sir  Thomas  Phumer  is  said  to  have  expressed  doubts 
whether  the  decision  in  that  case  was  sound  law;  and  Lord 
Lamgdotle  is  said  to  have  overruled  Lord  Thv/rlow'a  ded- 
sion  by  his  judgment  in  The  AUamey-Oenertd  v.  BriglUQ)). 
CSonsidering  the  weight  due  to  the  authority  of  Lord 
Thwrlaiff,  considering  that  the  case  oi  Knight  v.  EUia  was 
elaborately  argued>  Lord  Eldon  being  one  of  the  counsel  in 
it;  considering  that  the  authority  of  the  decision  of  Lord 
Thurlow  does  not  seem  even  to  have  been  questioned  by 
Lord  Eldon  or  Sir  WWAami  Oraa^  and  that  it  has  been 
referred  to  wkhout  any  disapprobation  or.  question  by  Sir 
X.  ShcbdweU  and  Lord  St.  Leonards,  I  cannot  hold,  on 
the  weight  of  authority,  that  that  case  is  to  be  considered  as 
overruled,  or  on  the  weight  of  argument  that  it  is  not 
sound  law. 

In  a  deed,  the  word  '*  iJBSue ''  is  a  word  of  purchase.  In 
a  will,  it  is  not,  ex  vi  termini,  to  be  construed  as  a  word  of 
limitation,  but  is,  generally  speaking,  to  be  construed  as  a 
word  of  piHchase  or  limitation,  as  may  best  suit  the  inten- 
tion of  the  testator. 

As  to  the  argument  for  the  Petitioner,  founded  on 
The  Ea/rl  of  Stafford  v.  Bucldey  and  other  cases,  that 
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1863.       the  gift  of  the  annuity  to  the  issue  of  Mrs.  Mealy  con- 

jn  re        ferred  on  it  a  descendible  quality,  it  seems  plain,  tfaat^ 

^ep^      unless  in  this  will  the  word  "issue''  is  used  as  a  word  of 

Wtnoh.      limitation  and  not  of  purchase^  it  cannot  confer  any  de- 

Jvdffmeni.     scendible  or  inheritable  quality  in  the  annuity,  which  is 

personal  property.    To  argue  the  question  on  the  footing 

that  the  word  issue  has  conferred  the  descendible  quality  is 

to  assume  the  very  point  in  dispute. 

Upon  the  intention  to  be  collected  from  the  plain  and 
sensible  interpretation  of  the  testator's  words,  he  meant 
that  Mrs.  Mealy  should  enjoy  the  annuity  for  her  life,  and 
that,  on  her  death,  it  should  go  to  her  childr^i  and  other 
issue  as  objects  of  his  bounty.  But  j£,  upon  the  notion  that 
the  words  referring  to  fiulure  of  her  issue,  it  could  be  held 
that  those  words  standing  alone  are  not  confined  to  a  fisulure 
of  issue  at  her  death,  still  the  subsequent  appointment  of  trus- 
tees to  secure  the  annuity  for  her  separate  use  excludes  the 
construction  of  the  word  "  issue  "  as  a  word  of  limitation. 
The  words  which,  after  the  gift  to  the  issue  and  on  failure 
of  issue,  introduce  trustees,  and  direct  them  to  secure  the 
annuity  for  the  separate  use  of  the  wife,  and  so  give  to  her 
an  equitable  interest,  seem  to  me  dedsive  of  the  sense  in 
which  the  word  "issue"  is  to  be  construed  in  this  case,  and 
make  it  impossible  for  me,  on  any  sound  principle  or 
authority,  to  hold  that  the  word  is&ue  can  be  construed  here 
otherwise  than  as  a  word  of  purchasa  I  am  of  opinion 
that  Mrs.  Mealy  took  an  equitable  interest  only  for  life  for 
ber  separate  use,  with  a  gift  of  the  l^;al  estate  to  the  trus- 
tees during  her  life,  and  that  the  children  or  other  issue  of 
this  lady,  upon  her  death,  took  the  annuity  as  a  class  in 
equal  shares  as  joint  tenants ;  and  the  order  on  this  petition 
must  be  made  on  that  footing. 


The  order  upon  hiJs  Honour's  decree  was  drawn  up  and 
dated  the  12th  of  January,  1854. 
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Mr.  Wyrich  appealed  from  this  order;  and,  after  an  argu-  1803. 

ment^  occupying  some  days  before  the  Lord  Chancellor  and  /»  n 

the  Lords  Justices,  their  Lordships  confirmed  the  decision  ^Jp^He 

of  the  Vice  C!hancellor.  Wjvoh. 


BRTSON  V.  THE  WARWICK  AND  BIRMINGHAM    Juns2Srd. 
CANAL  COMPANY. 

1  HE  bill  was  filed  by  Charles  Edward  Biyson,  a  share-  The  directors 
holder  in  the  London  and  Birmingham  Extension,  and  company,  pro- 
Northampton,  Daventry,  Leamington,  and  Warwick  Rail-  SSaredL  ^ 
way  Company,  praying  that  it  might  be  declared  that  the  jgreed  with 
sum  of  lOjOOOZ.,  drawn  out  of  the  company's  bank  by  means  panies  to  pur- 
of  a  cheque,  or  so  much  thereof  as  remained  invested  on  LasTof  which 
the  defendant  s  securities^  constituted  assets  of  the  plain-  ^o^^J^J^e^mii. 
tiff's  company,  and  might  be  applied  under  the  provisions  of  deviation, 
of  the  Winding-up  Act  (1848);  and  that,  if  necessary,  the  lo.oooz.  d^'^ 
securities  of  the  said  defendants'  company  might  be  sold,  foj^eited^the 
and  that  the  defendants,  other  than  the  official  manager,  p^^  ^  ^ 

,  ^        Bhould  not  be 

may  make  good  the  said  sum  of  10,0002.,  with  interest,  completed; 
from  the  date  when  the  same  was  received,  or  so  much  tlon  that^  such 
thereof,  or  so  much  as  might  not  be  realised  by  means  of  ^^^'^^thc 
the  said  securitiea  directors  out 

In  the  month  of  June,  1845,  the  promoters  of  the  above  monies  so  as 
railway  company  issued  a  prospectus  of  the  undertaking,  ^he  ven^d^ 
which  stated  that  the  capital  of  the  company  was  intended  ^^^^^^ 
to  be  500,0002.,  in  20,000  shares,  of  252.  each,  whereof  the  funds  of 

the  railway. 
The  subscribers'  agreement  did  not  authorise  the  agreement 
The  railway  company  haying  been  diBsoWed,  and  its  affitirs  in  course  of  being  wound  up 
under  the  Winding-up  Aots,  a  bill  was  filed  by  a  shareholder  of  the  railway  company 
againitt  the  canal  company  and  the  official  manager  of  the  railway,  to  recover  the  deposit 

ffeld,  that  the  money  must  be  re^;arded  as  belonging  to  the  railway  company,  and  that 
the  yendora  being  affected  with  notice  of  that  fa/ct,  the  deposit  must  be  returned. 

ffdd  also,  that  a  suit  by  a  shareholder  against  the  vendors  making  the  official  manager 
a  defendant  was  properly  constituted. 
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1863.        II,  78.  6<i  per  share  was  to  be  paid  by  way  of  deposit;  and 

Bbtboh       by  such  prospectus,  the  object  of  the  undertaking  was  in  sob- 

Thi  Warwick  stance  stated  to  be  to  form  a  line  of  railway  from  Northamp- 

*Ca^C^  ton  to  Warwick,  but  not  beyond  the  town  of  Warwick. 

■— -  The  company  was  provisionally  registered  under  the 

Joint  Stock  Companies  Act 

The  plaintiff  applied  for  and  obtained  shares  in  the  said 
imdertaking,  on  which  he  paid  the  deposit  of  11.  7a  6cL  per 
share,  making  in  the  whole  132.  156.  OcL  into  the  Commer- 
cial Bank  of  London,  carrying  on  buoness  at  Lothbury, 
in  the  city  of  London,  and  one  of  the  banks  of  the  com- 
pany specified  in  the  prospectus.  He  executed  the  parlia- 
mentary and  subscription  contracts,  which  were  briefly  as 
follows : — ^By  the  parliamentary  contract,  dated  the  16th 
of  August,  184*5,  made  between  Sir  John  Edmond  de 
BeauToir  and  John  Douglas  Hopkins^  of  the  first  part^ 
Bichard  Carpenter  and  Peter  Henry  Edlin,  of  the  se- 
cond part,  and  the  several  otiier  persons  whose  names 
and  seals  were  thereunto  subscribed  and  affixed  in  the 
schedule  thereto,  of  the  third  part:  It  was  covenanted 
and  agreed  by  and  between  the  persons  parties  thereto, 
amongst  other  things,  that  every  of  the  several  perscxia 
parties  thereto  should  and  would  well  and  truly  pay  to 
such  persons,  at  such  times  and  in  such  manner  as  should 
be  required  by  or  in  pursuance  of  the  Act  of  Parliament^  to 
be  obtained,  as  thereinafter  mentioned,  or  by  the  general 
committee  of  management  thereinafi;er  named,  the  sum  set 
opposite  to  his  or  her  name  in  the  schedule  thereto,  towards 
or  for  the  purpose  of  working  and  establishing  a  railway,  to 
be  called  the  London  and  Birmingham  Extension,  and 
Northampton,  Daventiy,  Ljrmington,  and  Warwick  Rail- 
way, or  by  such  other  name  or  names  as  might  at  any 
time  thereafter  be  adopted  by  the  general  committee  of 
management  for  the  time  being ;  the  same  to  lead  from  or 
near  to  the  town  of  Northampton,  to  or  near  the  town  of 
Warwick,  in  the  coimty  of  Warwick,  commencing  at  or  near 


i^VWfvnl0R*« 


OASES  IK  CHANCERY.  449 

to  the  t<mi  of  NorAampton,  and  terminatiBg  ai  or  near        185a 
the  said  town  of  Waorwick,  by  such  coiura^  roate,  or  line  as      bbtboh 
should  be  settled  or  approved  of  by  the  said  general  com-  f^^y^j^^^^^ 

mittee  of  manai?ement»  with  sach  branch  and  branches  ftBiainKOHijf 

^  .,        CasalCo. 

from  the  main  line  of  railway  to  suoh  towns,  |daoes,  rail- 
ways, canals,  collieries,  or  works,  as  might  by  the  general 
eommittee  of  management  be  deemed  necessary  or  desir- 
able, with  stations,  warehouses,  roads,  whar&,  and  other 
works,  erections,  and  conveniences  thereto ;  and  the  said 
parties  thereto  did  appoint  the  said  persons  parties  thereto 
of  the  first  and  second  parts ;  together  with  Peter  Morrison 
and  William  Seth,  Nuttall  Fisher,  William  Shaw  and 
Frederick  Foveaux  Weiss,  William  Fecknay  Black,  Joseph 
Brown,  John  Mollady,  John  Qrant^  Thomas  Shaw,  and 
Thomas  Linnell,  to  be  the  general  committee  of  manage- 
ment for  prosecutii^  the  intended  imdertaking ;  and  gave 
to  such  general  committee  of  management  various  powers 
therein  mentioned,  not  indudii]^  any  power  to  purchase 
lands;  and  also  power  out  of  the  monies  which  had  been 
or  should  be  paid,  or  should  thereafter  come  to  their  hands 
or  the  hands  of  the  bankers  of  the  undertaking,  either  as 
dqiosits  or  in  pursuance  of  calls  made  by  the  general  com- 
mittee of  management  upon  the  subscribers,  to  make  such 
deposits  of  money  as  might  be  necessary  for  the  purpose  of 
complying  with  the  standing  orders  of  Parliament ;  and  to 
pay  all  such  fees  and  sums  of  money  as  might  be  necessary 
for  procuring  the  company  to  be  registered ;  and  to  pay  all 
costs,  charges,  and  expenses  which  had  beien  incurred  or 
which  should  or  might  be  incurred  for  surveyors'  plans, 
estimates,  books  of  reference,  and  other  things  requisite  for 
attaining  the  end  aforesaid,  and  for  obtaining  and  endea* 
vourii^  to  obtain  an  Act  of  Parliament  for  establishing  the 
undertaking,  and  generally  to  do  all  such  other  acts  as 
might  be  requisite  or  necessary  for  carrying  the  said  under- 
taking into  &dl  and  complete  effect;  and,  in  the  mean- 
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1858.       time,  if  the  committee  of  management  for  the  time  being 

Batboh      should  think  proper,  to  invest  the  monies  which  had  been 

Thb  Wab^ck  ^^  <3hotdd  be  paid,  or  shouldthereafter  come  to  their  hands  or 

ABiRiaNGHAM  the  hands  of  the  bankers  of  the  said  undertakinc:,  either  as 
Canal  Co.  .  ^' 

deposits  or  calls  to  be  made  upon  the  subscribers,  or  any 
parts  or  part  thereof  in  any  of  the  Goyemment  or  other 
public  funds,  or  in  the  purchase  of  Exchequer  Bills^  or  to 
advance  the  same  monies  or  any  part  thereof  on  loan  or 
interest  to  any  joint  stock  company  canying  on  business 
as  bankers  in  either  of  the  cities  of  London  or  Westmin- 
ster, with  a  condition  for  repayment^  on  such  notice  being 
given  to  the  banking  company  as  should  be  agreed  upon 
by  the  committee  of  management  for  the  time  being. 

The  subscribers'  agreement  added  similar  provisions,  and 
a  power,  in  the  event  of  the  application  to  Parliament  in  the 
then  next  sesmon  not  being  successful,  that  it  should  be  lawful 
for  the  general  committee  of  management  for  the  time  being 
to  renew  such  applications  to  Parliament  in  the  then  next 
or  any  subsequent  session. 

Numerous  shares  were  also  taken  by  other  persons^  who 
paid  the  deposits  and  signed  the  agreements,  and  the  sums 
placed  opposite  the  names  of  such  persons  amounted  to  a 
sum  exceeding  550,000{. 

On  the  21st  of  October,  1845,  the  defendants,  the  War- 
wick and  Birmingham  Canal  Company  and  the  Warwick  and 
Napton  Canal  Company,  two  companies  incorporated  by  Act 
of  Parliament  witb  the  usual  powers,  not  induding  any 
power  to  sell  their  undertakings,  entered  into  the  following 
agreement  in  writing,  by  affixing  their  corporate  seal  there* 
to,  between  themselves  and  seven  of  the  directors  of  the  rail- 
way company: — 

*'  Terms  of  an  arrangement  between  the  company  of  pro- 
prietors of  the  Warwick  and  Birmingham  Canal  Navigation 
and  the  company  of  proprietors  of  the  Warwick  and  Nap- 
ton  Canal  Navigation,  hereinafber  mentioned  as  the  '  Canal 
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CompanieB'  of  the  one  part,  and  the  undersigned  members  1858. 
of  the  proTisLODal  oommittee  of  the  London  and  Birming*  BBnoN 
ham  Extension,  and  Northampton,  Daventry,  Leamington,  j^^^'^^^^ 
and  Warwick  Bailway  Company,  which  last-named  com**  ftBiumioHAM 
pany  is  hereinafter  mentioned  as  the  '  Bailway  Company'  of 
the  other  part  The  railway  company  to  purchase  the 
capital  stock  of  the  canal  companies  as  they  now  hold  and 
enjoy  the  sama  1.  The  consideration  to  be  the  payment 
for  all  the  capital  stock  of  both  canal  companies  at  the  rate 
of  175Z.  per  share  for  the  1000,  and  872. 10s.  for  the  1000 
half  shares  in  theWarwick  and  Bixmingham  Canal  Company, 
and  137Z.  108.  per  share  for  the  980.  shares  in  the  Warwick 
and  Napton  Canal  Company,  and  the  discharge  of  the  debts 
of  the  canal  companies  due  on  bond  or  mortgage  or  other* 
wise,  amomiting  to  139,7602.,  and  other  liabilities  of  the 
said  canal  companies  amounting  to  the  sum  of  50002w  2* 
The  railway  company  to  pay  the  whole  sum  payable  as 
aforesaid  in  respect  of  the  capital  stock  of  the  canal  com* 
panies,  one  half  thereof  within  seven  calendar  months,  and 
the  residue  within  thirteen  calendar  months  after  an  act  of 
incorporation  shall  have  been  obtained  by  the  railway  com- 
pany, and  to  discharge  the  said  debt  of  139,7602.  and  the 
liabilities,  amounting  to  50002.,  within  sixteen  calendar 
months  after  obtaining  the  act  of  incorporation,  each  jm)pii* 
etor  of  stock  of  the  canal  companies  to  have  the  option 
given  him  by  the  act  of  incorporation  of  taking,  instead  of 
the  money  payable  in  respect  of  his  shares  in  the  canal 
stock,  shares  in  the  railway  company  at  the  following  rate: 
for  each  Warwick  and  Birmiogham  canal  shares  and  for 
every  two  half  shares  in  the  same  company,  seven  railway 
shares  of  252.  each;  abd  for  every  two  Warwick  and  Nap* 
ton  canal  shares  eleven  railway  shares  of  252.  each,  or  so 
many  railway  shares  of  a  different  amount  per  share  as  may 
be  of  equal  value;  on  which  railway  shares  so  taken  the 
whole  sum  of  252.  or  other  sum  per  share  shall  be  considered 
as  paid  up.    a  The  139,7602.  to  be  discharged  by  the  rail- 
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1858,  WSJ  odmpany,  without  refeienoe  to  any  question  as  to  the 
Betboit  powidiB  of  the  canal  companies  to  contract  the  debt^  and 
THiwiawioK  ''^^®*^®'^  *^®  securities  shall  be  deemed  valid  or  invalid.  4 
4BIBMIHOHAX  The  property  of  the  canal  companies  to  be  vested  in  the 
railway  company  on  the  expnation  of  two  calendar  months 
after  the  passing  of  such  Act  of  incorporation,  if  such  con- 
^deration  money  diall  be  paid,  or  so  soon  as  the  same  shall 
be  paid,  and  to  be  taken  subject  to  all  the  liabilities  of  the 
canal  companies^  and  in  the  same  manner  as  is  now  vested 
in  the  canal  companies,  without  any  investigation  or  right 
to  object  on  account  of  any  matter  of  titie,  or  whether  the 
powers  of  the  company  have  been  duly  exercised  5.  That 
xmtil  the  property  of  the  canal  companies  shall  vest  in  the 
railway  company  as  aforesaid,  the  affiurs  of  the  canal  com- 
panies and  the  profits  up  to  the  time  of  the  actual  vesting 
of  such  property  to  belongto  the  canal  companies  as  if  this 
agreement  had  not  been  mada  6.  Proper  provisions  to  be 
inserted  in  the  Act  of  incorporation  for  giving  eSect  to  this 
agreement  7.  The  consent  of  the  general  meetings  of  the 
canal  companies  to  be  obtained  to  this  agreement  within 
one  mcmth  from  the  date  hereol^  and  the  seals  of  the  com- 
panies to  be  aflOized  to  such  deeds  as  may  be  prepared  and 
settled,  with  all  requisite  provisions  for  giving  effect  thereto, 
and  all  necessary  petitions  or  consents  before  Parliament  to 
be  presented  or  given  by  the  canal  companies;  but  this 
agreement,  so  far  as  respects  the  matters  before  mentioned, 
to  be  conditional  on  the  Act  of  inc(»poration,  and  the  ne- 
cessary provisions  in  this  behalf  behig  procured  before  the 
4th  of  September,  1847,  provided  that  a  clause  to  be  ap- 
proved of  and  settled  by  the  referees  hereinafter  mentioned 
shall  be  inserted  in  the  deed  to  be  prepared  as  heroinafter 
mentioned,  to  provide  for  the  contingency  of  a  dissolution 
of  Parliament  before  the  expiration  of  the  two  next  succes- 
sive sessions,  or  any  unusual  pr(Mx>gation  which  may  inter* 
fere  with  the  passing  of  the  Act  of  incorporation.  8.  The 
undersigned  members  of  the  provisional  committee  to  pay 
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down  or  to  procure  to  bo  contributed  and  paid  dowii  cm        l85a 
the  day  of  the  date  hereof  the  sum  of  10,0002.,  on  the  1st  of     "bbwoh" 
December  next  the  smn  of  15,0002.,  and  on  the  1st  of  Jan-  -thb  wIrwkk 
nary  next  the  further  sum  of  25,0001.,  making  together  the  ABiBiaifOHAii 

siun  of  50,0002^;  the  be£Dreomentioned  sums  of  money  to  be         

lodged  in  the  bank  of  the  Warwick  and  Leamington  Bank-  SMmmu. 
ing  Company,  in  the  naaiieB  of  six  trustees,  three  to  be 
named  by  the  said  canal  compeknies,  and  three  by  the  under- 
signed members  of  the  jnrovisional  oommittae,  upon  whidi 
the  canal  companies  shall  pay  interest,  after  the  rate  of  22. 
per  annum,  from  the  before-mentioned  times  oi  payment 
until  the  completion  of  this  agreement^  in  case  the  said  Act 
of  incorporation  shall  be  obtained,  or  until  the  1st  of  Sep- 
tember, 1847,  in  case  the  said  Act  shall  not  previously  be 
obtained,  or  until  such  further  period  as  may  be  provided 
for  the  completion  of  this  agreement,  pursuant  to  the  last 
preceding  clause;  the  said  sum  of  50,0002^  to  be  held  upon 
the  following  trusts,  namely,  until  the  Act  of  incorporation 
shall  be  obtained,  the  trustees  to  apply  the  said  sum  of 
50,0002w  as  the  canal  companies  shall  direct  in  taking  trans- 
fers of  the  bonds  or  mortgages,  or  in  discharge  of  any  other 
ports  of  the  said  debt  of  139,7602.,  and  no  interest  on 
the  bonds  or  mortgages  so  to  be  transferred  shall  be  received 
by  the  trusteeis,  but  such  interest  shall  cease  to  be  payable^ 
and  shall  be  extinguished  for  the  benefit  of  the  canal  com- 
panies. 9.  That  in  case  the  whole  of  the  said  sum  of 
50,0002b  shall  not  be  paid  to  the  trustees  on  or  before  the 
1st  of  January  next^  this  agremnent  to  be  absolutely  void, 
and  the  sum  of  25,0002w,  instead  of  the  said  sum  of  39,7252w 
shall  be  paid  to  the  canal  compooies  by  the  said  trustees  in 
compensation  for  their  loss  and  inconvenience;  and,  in  case 
the  sum  of  25,0002.  shall  not  have  been  paid  to  the  trustees^ 
the  deficiency  shall  be  made  good  by  the  undersigned  mem- 
bers of  the  provisional  committee:  time  to  be  the  essence  of 
the  agreement  10.  In  case  the  Act  of  incorporation  shall 
be  obtained,  with  provision  for  the  purchase  of  the  property 
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of  the  canal  companies  aoccnding  to  the  foregoing  terais  of 
this  agreement^  the  bonds  and  mortgages  or  other  voacheis 
TmWabwiok  ^  *^®  hands  of  the  trustees  to  be  transferred  to  the  said 
ftBniiiHOHAii  members  of  the  provisional  committee,  or  be  canoeUed,  in 
part  performance  of  the  liability  of  the  railway  company 
to  discharge  the  debts  of  the  canal  companies  as  the  said 
members  may  direct^  and  the  remdue  of  any  of  the  money  in 
the  hands  of  the  trustees  to  belong  to  the  said  members  of 
the  provisional  committea  11.  If  no  Act  of  Parliament 
shall  be  obtained  by  the  railway  company  before  the  1st  of 
September,  1847»  or  such  other  period  as  shall  be  provided 
for  by  the  clause  for  extension  of  time  hereinbefore  men- 
tioned, or  if  such  Act  of  incorporation  shall  not  authorise 
the  purchase  of  the  property  of  the  canal  company^  the  sum 
of  ^,729!.,  being  102.  per  cent  on  the  amount  hereinbefore 
agreed  to  be  paid  for  the  shares  in  the  said  canal  companies, 
part  of  the  said  sum  of  50,0(K){.,  or  bonds  or  mortgages  of 
which  transfers  shall  have  been  taken  by  the  trustees,  or 
other  vouchers  to  the  amount  of  89,725{w  principal  money, 
shall  be  paid  or  delivered  by  the  trustees  to  the  canal  com- 
panies, such  sum  of  39,7252.,  with  the  amount  of  interest 
which  shall  have  been  extinguished  as  aforesaid,  to  be  agreed 
on  as  compensation  for  the  loss  and  inconvmience  which  the 
canal  companies  may  sustain  by  being  precluded  finom  en- 
tering into  other  agreements,  or  from  applying  to  Parlia- 
ment for  other  powers  for  the  sale  or  disposition  of  their  pro- 
perty, or  otherwise  for  their  advantage,  and  the  residue  of 
the  said  sum  of  50,0002.,  or  of  the  bonds  or  mortgages  which 
may  have  been  transferred  to  the  trustees,  shall  be  repaid  or 
transferred  to  the  membeis  of  the  provisional  committee, 
subject  to  this  provision,  namely,  that  the  money  due  on 
such  residue  of  such  bonds  or  mortgages  shall  not  be  re- 
quired from  the  canal  companies  until  the  1st  of  November, 
1850,  but  from  the  Ist  of  September,  1847,  or  other  period, 
as  shall  be  provided  for  by  the  clause  for  extension  of  time 
hereinbefore  mentioned,  such  bonds  or  mortgages  shall  again 


CASES  IN  CHANCOEBT.  495 

oommenoe  to  cany  interest  after  the  rate  of  4iZ.  per  cent*        188a 
per  annum.     12.  That  the  terms  of  this  agreement^  so  fisir      bbtbov 
as  respects  the  payment  of  the  smn  of  50,0002.,  shall  be  ex^  thi  Warihok 
cuted  and  performed  by  the  midendgned  members  of  the  ^Bibmdiokam 

said  provisional  committee^  and  such  members  of  the  pro-        

visional  committee  shall  provide  such  sum  of  60,0002.  out 
of  their  own  monies,  or  procure  the  same  to  be  paid  as  afore- 
said, (so  that  the  canal  companies  shall  not  be  affected  by 
any  special  trusts  or  liabilities  which  may  attach  to  the  paid 
up  capital  of  the  railway  company) ;  the  performance  bf  this 
agreement^  so  fisff  as  respects  the  deposit  and  application,  in 
manner  hereinbefore  mentioned,  of  the  said  sum  of  50,0002., 
having  been  undertaken  by  the  said  undersigned  members  of 
the  provisional  committee,  in  respect  of  their  separate  interests 
in  the  success  of  the  said  railway  company,  and  not  as  agents 
for  the  body  of  proprietora  13.  That  proper  deeds,  with 
all  requisite  provisions  and  stipulations  to  carry  into  effect 
this  agreement^  and  to  declare  the  trusts  of  the  said  sum  of 
60,0002.,  shall  be  prepared  and  executed  within  two  months 
from  the  date  hereof;  and  if  any  diffiarence  shall  arise  as  to 
the  frame  or  provisions  thereof,  the  same  shall  be  settled  by 
Walter  Coulson,  Esq.,  of  Lincoln's  Inn,  on  behalf  of  the 
canal  companies,  and  Frederick  James  Hall,  Esq.,  of  Lincoln's 
Inn,  on  behalf  of  the  railway  company,  or,  in  case  of  their 
disagreement^  by  such  third  barrister  as  the  said  Walter 
Ck)ulson  and  Frederick  James  Hall  shall  name,  whose  deci- 
sion and  settlement  shaU  be  finaL  14  That  all  expenses 
infurred  in  applying  for  and  obtaining  the  Act  of  incorpor- 
ation, and  of  the  insertion  of  the  provisions  therein  in  pur- 
suance of  this  agreement,  and  of  the  applications  to  Parlia* 
ment,  and  consents  as  well  on  behalf  of  the  canal  companies 
as  otherwise  in  relation  thereto,  and  all  other  costs,  chaiges» 
and  expenses  which  may  be  incurred  by  the  canal  companies 
in  carrying  into  effect  this  agreement  in  relation  thereto,  to 
be  borne  by  the  railway  company,  and  all  expenses  in  rela- 
tion to  the  transfers  of  bonds  or  mortgages  to  the  trustees  of 
the  60,0002.,  to  be  paid  out  of  their  trust  fund.'' 
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1863.  Upon  the  execution  of  ibis  agreement^  the  secretary  to 

Bbtboh       ^^  railway  company  delivered  to  the  solicitor  of  the  canal 
TrnWAsmcK  <»™il»nies  a  cheque,  as  follows : — 

4BlBilZN0HAM 

Canal  Co.     The  London  and  Birmingham  Extension,  and  Northampton, 
Daventiy,  Leamington,  and  Warwick  Eailway  Company. 

No.  31.  London,  2l8t  Oct,  1845. 

The  Commercial  Bank  of  London.  Pay  W.  C.  Russell, 
Esq.,  or  bearer,  10,000Z. 

Frederick  Foeveaux  Weiss,  \ 
S.  N.  Fisher,  i  Directora 

John  Edmund  De  Beauvoir,  ^ 
^^10,000.  John  Hervey,  Secretary. 

The  cheque,  when  received  by  Mr.  Heath,  was  handed 
over  by  him  to  the  Warwick  and  Leamington  Banking 
Company,  and  the  amount  thereby  made  payable  was  re- 
ceived by  the  company  from  the  Commercial  Bank  of  Lon- 
don. The  amount  made  payable  by  the  cheque  was  carried 
by  the  said  Warwick  and  Leamington  Banking  Company  to 
the  credit  of  W.  C.  Bussell,  and  of  Henry  Thomas  Chamber- 
layne  and  John  Towers  Lawrence;  and  at  a  meeting  of  the 
committees  of  t}ie  canal  compiGmies,  held  on  the  29th  of 
October,  1845,  it  was  resolved  that  the  sum  of  10,0002.  so 
carried  to  the  account  of  W.  CL  Bussell,  and  of  J.  T.  Lawrence, 
and  H.  T.  Chamberlayne,  as  hereinbefore  is  mentioned, 
should  be  applied  as  to  60002.,  part  thereof,  in  discharge  of 
bonds  or  mortgages  of  the  said  Warwick  and  Birmingham 
Canal  Company,  and  as  to  4000Zw,  residue  thereof,  in  ^b- 
charge  of  bonds  or  mortgages  of  the  Warwick  and  Ns^ton 
Canal  Company;  of  which  resolutions  Mr.  Heaih  informed 
Messrs.  Wright  and  Ebnbury,  the  solicitors  to  the  directors 
of  the  railway  company,  by  a  letter  written  and  sent  by 
him  to  them  on  the  same  29th  of  October,  1845. 

No  answer  having  been  returned  to  the  last-mentioned 
letter,  it  was  considered  that  the  directors  of  the  railway 
company  assented  to  the  sum  of  10,0002.  being  applied  in 
conformity  with  the  reaolutions;  and  accordingly,  about  the 


CavalCo, 
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begiiming  of  Noyember,  1845,  W.  C.  Bussell,  and  John  T.        185a 
Lawrence  and  H.  T.  Chamberlayne  drew  cheques  for  the       brtbov 
said  sum  of  6000Z.  and  4000?.;  and  the  sum  of  60001  was,  on  ,j^  wabwiok 
the  4th  of  November,  1846,  carried  in  the  books  of  the  War-  kBraaraaHAii 
wick  and  Leamington  Banking  Company  to  the  account  of 
the  Warwick  and  Birmingham  Canal  Company,  and  the 
sum  of  40002b  to  the  account  of  the  Warwick  and  Napton 
Canal  Company. 

The  sum  of  60002.  was,  in  November,  1846,  applied  in 
paying  off  six  bonds  of  tJie  Warwick  and  Birmingham  Canal 
Company,  for  sums  amounting  in  the  whole  to  60002^ ;  which 
same  bonds  were  securities  purporting  to  assign  the  tolls  of 
the  Jast-mentioned  company  to  the  holders  of  the  securitiee^ 
and  were  handed  by  the  holders  thereof  not  to  Mr.  Bus- 
sell  and  J.  T.  Lawrence  and  H.  T.  Chambeorlayne,  as  in  the 
amended  bill  is  alleged,  but  to  the  Warwick  and  Birming- 
ham Canal  Company,  who  now  hold  the  same,  together  with 
undertakings  signed  by  the  holders  thereof  to  assign  the 
same  to  W.  CL  Bussell,  J.  T.  Lawrence,  and  EL  T.  Cham- 


The  sum  of  39001,  part  of  the  40002L,  was  applied  in  the 
discharge  of  three  bonds  of  the  Warwick  and  Napton  Canal 
Company,  for  sums  amounting  in  the  whole  to  8900L;  which 
same  bonds  wete  securities  purporting  to  assign  the  tolla 
of  the  said  last-mentioned  company  to  the  holders  of  the 
same  securities,  and  were  handed  by  the  holders  thereof 
not  to  W.  C.  Bussell  and  J.  T.  Lawrence  and  H.  T.  Chom^ 
berlayne,  as  in  the  amended  bill  is  alleged,  but  to  the 
Warwick  and  Napton  Canal  Company,  who  now  hold  the 
same^  together  with  undertakings  signed  by  the.  above-- 
mentioned holders  thereof  to  assign  the  same  to  W.  CL 
Bussell,  J.  T.  Lawrence,  and  H.  T.  Chamberlayne;  and  the 
sum  of  1002.,  residue  of  the  40001.,  was  still  standing  to  the 
credit  of  the  Warwick  and  Napton  Canal  Company  in  the 
books  of  the  Warwick  and  Leamington  Banking  Company, 
under  an  account  headed  ''Loan  aeeount,''  being  an  ao> 
count  on  which  the  Warwick  and  Napton  Canal  Company 
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alone  have  oontrol,  and  upon  wliich  lliey  alone  are  able  to 
Bbtbos      draw. 

Tn  WABinoK      ^<^7  aft^'  tiie  edgning  of  the  said  cheque,  the  manag- 
ABiBMiiroHAK  ingdizectors,  having  consulted  their  8oUdtor,MrTa^ 

directed  that  gcihtleinan  to  take  measures  to  prevent  the 
defendants'  company  from  parting  with  the  sum  of  10,000Z. 
deposit  Mr.  Van  Sandau  accordingly,  on  the  6th  of  De- 
cember, 1845,  addressed  a  letter,  in  which  was  contained 
the  following  passage: — 

"  Sir, — With  reference  to  the  conversation  which  I  yes- 
terday had  the  pleasure  of  holding  with  you,  I  beg  to  states 
that  the  directors  of  the  London  and  Birmingham  Exten- 
sion Baflway  Company,  who  subscribed  the  terms  of  the 
arrangemoit  between  that  company  and  the  Warwick  and 
Napton  and  Warwick  and  Birmingham  Oanal  CompanieG^ 
have  been  advised  that  these  terms  are  such  as  will  pre- 
clude all  possible  chance  of  obtaining  the  Act  of  incorponk 
tion  of  the  railway  company,  for  the  conversion  of  t}ie 
canal  into  a  railway;  that  they  the  railway  directors  were 
not  justified  in  making  any  deposit  out  of  the  monies  sub- 
scribed by  the  shareholders  in  the  railway  company,  out 
of  which  you  are  aware  the  10,0002.  deposited  with  you 
was  taken,  the  same  having  been  paid  to  you  by  the  cheque 
of  three  of  the  railway  directors,  countersigned  by  the  se- 
cretary of  the  railway  company;  and  that  not  only  are 
they  not  liable  to  pay  the  16,0002^  which  was  to  have  been 
paid  on  the  1st  of  December  inst,  or  the  25,0002.  which 
was  tp  be  paid  on  the  1st  of  January  next;  but  that  the 
10,0002.  deposited  with  you  is  recoverable,  and  ought  to 
be  returned;  and  that  they  the  railway  directors  properly 
may  and  ought  to  insist  on  the  invalidity  of  the  contract^ 
and  that  any  agreement  to  be  made  must  and  ought  to  be 
altogether  conditionaL  And  I  have  now,  in  accordance 
with  the  advice  which  the  railway  directors  have  received, 
but  with  all  possible  courtesy*  to  give  you  noSce,  that  you, 
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holding  the  10,000t  in  trusty  must  not  in  any  respect  part        1863. 
with  the  same  or  any  part  thereof,  save  with  the  previous       bryron 
consent  in  writing  of  the  railway  directors^  or  you  will  be  thb  Wabwick 
held  personally  to  make  good  the  same  to  those  who  are  ABibminqham 

entitled  to  it    This  letter,  and  the  notice  which  I  consider        

it  my  duty  to  give  you,  is  intended  only  as  a  matter  of 
caution,  and  not  in  any  respect  as  an  adverse  proceeding, 
it  being  the  most  anxious  desire  of  the  railway  directors 
that  new  terms  may  be  arranged  between  them  and  the 
canal  companies  for  carrying  out  their  and  your  mutual 
objects,  and  calculated  to  benefit  both  parties,  but  which 
shall  be  free  from  the  objections  which  are  fatal  to  the 
terms  which  have  been  signed;  and  I  hope  in  a  day  or  two 
to  address  to  Mr.  Heath  a  lettei  which  may  form  the  basis 
of  such  arrangement,  and  be  cafculated  to  remove  all  ill- 
feeling  which  may  emanate  from  the  difficulties,  which 
have  obliged  them  to  pursue  a  course  which  is  at  variance 
from  what  they  intended.  I  have  addressed  a  letter  to  the 
likQ  eflFect  to  Mr.  Chamberlayne,  and  if  there  be  any  other 
gentleman  who  may  be  conjoined  with  you,  and  who  may 
have  a  control  over  the  10,000Z.,  I  must  leave  it  to  you  to 
communicate  with  him.  But  doubtiess  you  will  advise 
with  Mr.  Heath  on  this  subject  I,  indeed,  should  have 
written  to  Mr.  Heath  by  this  post,  but  the.  feitigue  conse- 
quent on  having  been  up  all  night,  and  other  engagements, 
delay  that  commimication. 

"  I  have  the  honour  to  be,  Sir, 

"  Your  obedient  servant, 

"A.  Van  Sandau. 
"  27,  King  Street  Cheapside,  Dea  5,  1845. 

'*  Col.  Bussell,  CSlarendon  Square,  Leamington." 

In  pursuance  of  the  intention  expressed  in  the  above 
letter,  Mr.  Van  Sandau,  on  the  18th  of  December,  1845, 
addressed  to  Mr.  Heath  a  notice  to  the  effect  above  given, 
which  contained  the  following  passage; — 

VOL.  L  H  H  .  a  o. 


Bbtson 

V. 

Thb  Warwick 


Canal  Co. 
Statement. 
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1853  "  The  more  I  reflect  on  the  subject  of  the  conveision  of 

the  canals  into  railways,  the  more  convinced  I  am  that 
any  forfeiture  consequent  on  the  non-procurement  of  the 

ft^^BioNaHAM  ^^  Q^  incorporation,  not  being  the  consequence  of  de- 
fault on  the  part  of  the  railway,  is  what  cannot  be 
agreed  to;  but  I  certainly  think,  that,  if  the  canal  com- 
pany will  be  contented,  without  that  forfeiture,  to  leave  the 
railway  company  to  seek  to  benefit  the  canal  companies, 
so  that,  if  they  fisdl  to  get  the  Act  of  incorporation,  they 
will  only  lose  their  expenses,  leaving  the  canal  companies 
in  statu  quo,  I  shall  be  able  to  frame  terms  which  will  be 
feasible,  and  will  afford  the  canal  companies  a  reasonable 
prospect  of  benefit^''  &c.  &a 

On  the  7th  of  January,  1846,  general  meetings  of  the 
canal  companies  were  held,  at  which  it  was  resolved  that  the 
proceedings  of  the  three  directors  as  to  the  sum  of  10,000i. 
should  be  affirmed. 

The  railway  company  having  failed  to  obtain  their  Act, 
an  order  was  made  on  the  4th  of  May,  1849,  by  which  it 
was  ordered,  that  the  company  should  be  wound  up  under 
the  Winding-up  Acts;  and  by  an  order,  on  the  27th  of 
June,  184'&,  the  defendant  Henry  CroysdeU  was  appointed 
official  manager. 

This  bill  was*  subsequently  filed  by  the  Plaintiff 

Argwmeni.         Mr.  Molvos  and  Mr.  De  Oex  for  the  plaintiff;  and 

Mr.  Dcmid  and  Mr.  Sdwyn  for  the  official  manager. 

The  10,0002.  was  money  with  which  the  defendants,  the 
directors  of  the  railway  company,  were  entrusted  for  speci- 
fied purposes,  among  which  that  to  which  it  has  been  ap- 
plied is  clearly  not  one.  The  defendants,  the  canal  com- 
panies, took  this  money  with  notice  of  the  trust  The  form 
of  the  cheque  was  sufficient  to  shew  that  the  money  was 
held  by  those  who  paid  it  to  the  vendors  in  a  fiduciary  char- 
acter; and  the  canal  companies  were  bound  to  inquire,  if 
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tbey  did  not  kno¥^,  what  was   the  nature  of  the  trusts        1853. 
on  which   it  was  held.      But,   in  fitct>   they  were  well      bbysok 
aware   that    the    railway   company  was  a    provisionally  rpg^w^^^^cK 
registered    one,    and   that,    therefore,   according    to    the  ABirminohaii 

terms  of  the  Act  of  Parliament  8  &  9  Vict  a  110  (the         

Kegistration  Act),  the  directors  could  not>  without  a  breach  -^»y»»>«**' 
of  trust,  apply  the  subscribed  monies  towards  the  purchase 
of  the  canaL  [The  Vice-Chancellor. — But  the  bill  does 
not  seek  to  set  aside  the  agreement  under  which  the  pay- 
ment was  made  as  a  breach  of  trust]  The  frame  of  the 
agreement  is  one  of  the  strongest  circumstances  in  the  plain- 
tiff's £Bkvour,  and  is  one  to  which  he  could  not  possibly  ob- 
ject It  was  entered  into  by  the  directors  in  their  own 
personal  character,  and  of  course  the  plaintiff  could  not  ob- 
ject to  their  entering  into  any  contract  only  personally  af- 
fecting themselves.  What  he  complains  of  is  not  the  agree- 
ment but  the  violation  of  it  The  agreement  provides  that 
the  deposit  shall  be  paid  out  of  the  private  monies  of  the 
directors.  If  it  had  been  so  paid  there  would  have  been  no 
cause  of  complaint  But,  with  the  agreement  before  them, 
and  the  clause  in  it,  which  assigns  as  the  reason  for  the  pay- 
ment being  agreed  to  be  so  made,  that  the  canal  companies 
may  not  be  affected  by  the  trusts  binding  the  funds  of 
the  company,  they  receive  payment  out  of  those  funds  by 
means  of  a  cheque,  the  veiy  form  of  which  acquaints  them 
with  the  fact  that  the  directors  have  violated  the  agreement 
by  paying  the  deposits  out  of  the  monies  belonging  to  the 
company.  It  is,  therefore,  the  case  of  a  stranger  participat- 
ing in  a  breach  of  trust  with  the  trustees,  and  the  rule  in 
such  a  case  is  that  the  money  may  be  followed :  HiU  v. 
Simpson  (a),  Wilson  v.  Moore  (b),  Parmd  v.  Hurley  (c), 
Kecme  v.  Robarts(d). 

Mr.  Banly,  Mr.  Elderton,  Mr.  Hallett,  and  Mr.  Souihgaie 

(a)  7  Vet.  162.  (c)  2  ColL  241. 

(b)  1  Mj.  &  E.  127, 131.  (d)  4  Madd.  332. 

H  h2 
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1853.        appeared  for  the  defendants,  the  directors  of  the  railway 
Bbt8o»       company. 

V. 

ABiRimvoHAx  Mr.  Olaaaey  Mr.  Baggdllay,  and  Mr.  Cadman  Jones  for 
^^^  *  the  canal  companies  and  their  directors  who  received  the 
Argument.      money. 

Firsts  the  plaintiff  has  no  right  to  sue.  There  is  no  alle- 
gation in  the  bill  that  the  official  manager  is  acting  in  col- 
lusion with  the  defendants.  The  only  all^ation  is,  that  he 
declines  to  sua  That  is  not  sufficient.  It  is  like  the  case 
of  a  creditor  of  a  baiikrupt  or  debtor  who  has  taken  the 
benefit  of  the  Insolvent  Acts,  as  to  which  see  Yeujena  v. 
Eobi/n8on{a),  Heath  v.  Chadv)ick(b);  for  the  Winding-up 
Act  of  1848  vests  aU  the  rights  in  the  official  manager  (sec- 
tions 16  and  29).  [The  Vicb-Chancellor. — In  the  cases 
referred  to  the  jurisdiction  exists  in  other  CourtEt,  but  here 
the  jurisdiction  over  the  official  manager  is  in  the  Court  of 
Chancery.  I  do  not  think  the  jurisdiction  imder  the 
Winding-up  Acts  is  separate  from  the  general  jurisdiction 
of  the  Court]  But  the  ground  of  those  decisions  is  not  the 
difference  of  jurisdiction.  Moreover,  the  railway  company 
was  dissolved  imder  Lord  Dalhousie's  Act;  the  plaintiff 
however,  still  professes  to  sue  on  behalf  of  himself  and 
all  other  subscribers,  except  those  who  are  defendanta  But 
the  dissolution  of  the  company  has  destroyed  the  connection 
between  them,  and  he  is  no  longer  entitled,  if  he  ever  was, 
to  represent  them. 

Next^  as  to  the  merita  It  appears,  firom  the  evidence  of 
the  bankers'  derks,  that  all  the  sums  paid  in  as  deposits 
had  been  paid  out  before  the  cheque  in  question  was 
drawn.  It  is  impossible  to  say,  therefore,  that  any  part  of 
the  money  out  of  which  the  cheque  was  paid  ever  belonged 
to  the  plaintiff  If  it  be  said,  that  it  was  paid  out  of  a  loan 
to  the  railway  company,  that  would  not  be  a  correct  repre- 
sentation of  the  transaction,  for  the  loan  was  unauthorised 

(a)  11  Sim.  105.  (b)  2  Ph.  649. 
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by  either  the  Extension  Railway  Company  or  the  Warwick        l86a 
and  Worcester  Railway  Company.     It  was  one  in  respect       bbtboh 
of  which  no  shareholder  of  the  Extension  Railway  Company  ^    ^' 
could  ever  have  been  made  liable:  Bwrmester  v.  N'orri8(a).  ABibminoham 

It  was  not,  therefore,  a  loan  to  the  company,  but  to  the         

directors  only,  and  was>  for  the  purposes  of  the  agreement,  Argumeiu. 
their  money.  Besides,  it  is  altogether  a  mistake  to  say  that 
the  directors  were  trustees  of  these  monies  for  the  plaintiff 
There  is  no  declaration  of  any  trust  in  the  subscribers'  agree- 
ment The  directors  have,  under  its  provisions^  certain 
powers:  but  there  are  no  trusts  declared  of  any  monies; 
nor  has  there  been  any  excess  of  those  powers.  The  direc- 
tors contracted  only  contingently  on  the  Act  passing  au- 
thorising the  purchase,  which  was  a  perfectly  lawful  con- 
tract Lastly,  if  this  was  a  breach  of  trust,  the  canal  com- 
panies had  no  notice  of  it  It  has  never  been  held,  that 
the  mere  form  of  a  cheque  was  sufficient  to  give  notice,  and 
if  it  had  such  a  decision  would  be  productive  of  most  mis- 
chievous consequences. 


The  YiGx  Chancellor: — 

The  subject  matter  of  the  contract  in  this  case  is  of  a 
very  unusual  kind,  and  the  situation  of  the  contracting  par- 
ties very  peculiar.  They  imdertook  to  represent  two  dif- 
ferent public  companies.  I  say  two  only,  because  the  canal 
companies  I  must  treat  as  one,  inasmuch  as  they  contracted 
as  one  company ;  and  the  members  of  the  provisional  com- 
mittee, who  affected  to  represent  the  interest  of  the  ndlway 
company  and  their  shareholders,  were  the  only  other  con- 
tracting parties. 

The  subject  matter  of  the  contract  was  a  purchase,  for 
the  benefit  of  the  railway  company  (who  are  the  substan- 
tial plaintifis  in  the  suit),  of  the  canal,  which  was  the 
property  of  these    defendants,    who  represent  the  canal 

(a)  6Exch.796. 


Judffmeni, 
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1853.  company.    The  existence  of  the  railway  company  at  that 

Bbybon  tune  yf^  incomplete.     The  power  of  the  managing  body 

The  Warwick  ^'  *^®  canal  company,   or  the  power  of  those  who  re- 

ABiBioMOHAM  presented  the  interest  of  the  canal  company  to  make  any 

\yANAX<  v/O. 

such  contracts  as  this  was  entirely  incomplete,  so  that>  as  to 

***^^"**'*^*  the  contracting  parties,  there  was  a  great  defect  of  power ; 
and,  as  to  the  subject  matter  of  the  contract^  there  were 
these  peculiarities,  that  the  persons  who  affected  to  sell  the 
canal  had  no  power  to  do  it,  and  those  who  affected  to  pur- 
chase it  were  only  an  inchoate  body,  who  expected  to  make 
a  railway,  to  promote  which  this  purchase  of  the  canal  was 
to  be  completed.  That  state  of  things  was  contemplated 
by  the  contract  made  between  the  partiea  It  was  foreseen 
by  both  parties,  that,  without  the  aid  of  the  legislature, 
what  they  were  doing  might  entirely  £eJ1  to  the  ground ; 
therefore,  all  that  was  done  was  oonditionaL  But  the  canal 
company,  considering  that,  by  entering  into  this  conditional 
contract,  they  were  depriving  themselves  of  the  means  of 
effecting  a  sale  of  their  canal,  and  of  the  property  with 
which  they  affected  to  deal,  to  any  other  body  than 
the  railway  company,  chose  to  stipulate,  and  the  other 
contracting  parties  chose  to  agree,  that  a  certain  sum  of 
money  should  be  paid  and  forfeited  in  case  of  the  non- 
oompletion  of  the  undertaking.  The  defendants,  the  canal 
company,  or  those  who  acted  on  their  behalf,  feeling  the 
infirmity  of  the  railway  company  as  a  partnership  body, 
with  whom  they  were  entering  into  a  contract,  chose  to 
frame  that  clause  of 'forfeiture  in  such  a  way  as  to  reserve 
to  themselves  under  it  a  remedy  (if  they  have  a  remedy  at 
all)  personally  against  the  individual  members  of  the  pro- 
visional committee  of  the  railway  company  who  signed  the 
contract  on  behalf  of  the  company. 

That  being  the  state  of  the  contracting  parties,  according 
to  a  general  view  of  it,  and  such  being  the  scope  of  the 
contract,  by  the  terms  of  the  instrument  which  was  exe- 
cuted, and  under  which  the  sum  of  10,0002.  was  paid  by 


V. 

ThbWabwiok 
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somebody,  the  railway  company  is  treated,  qua  company, 
as  the  proposed  purchaser  of  the  property  of  the  canal 
company.  The  first  stipulation  is,  that  the  railway  com- 
pany are  to  purchase  the  capital  stock  of  the  canal  com-  ABimaifoHAM 

panics,  and  the  canals,  &c.  &a,  so  that  there  is  no  doubt         

who  were  to  be  the  purchasers.     The  provisional  directors,     •'**"»*^ 
as  individuals,  had  no  power  to  purchase,  or  to  contract  to 
piirchase  at  all,  so  as  to  compel  the  canal  companies  to  sell  to 
them,  as  mere  individuals^  that  property  in  the  canals  which 
was  dealt  with  by  this  agreement 

It  being  agreed,  first  of  all,  that  the  railway  com- 
pany should  be  the  purchasers,  after  some  other  stipula- 
tions, there  is  this  which  is  most  important  because  it 
relates  to  that  very  sum  of  10,000{.,  which  is  sought  to  be 
recovered  in  this  suit: — "The  undersigned  members  of 
the  provisional  committee,  (that  is,  of  the  railway  com- 
pany), to  pay  down,  or  to  procure  to  be  contributed  and 
paid  down,  on  the  day  of  the  date  hereof,  the  simi  of 
1 0,0002. ;  and  then,  upon  future  days,  other  sums,  the 
amount  of  which  is  stated,  altogether  making  50,0002.,  and 
that  50,0002.,  of  which  the  10,0002.  was  part  is  to  be  held 
by  the  canal  company  under  this  express  provision ;  *'  the 
said  sum  of  50,0002.  to  be  held  upon  the  following  trusts 
"  that  is^  to  be  held  by  the  canal  company,  and  the  first  trust 
is''  until  the  Act  of  incorporation  shall  be  obtained,  the  trus- 
tees to  apply  the  said  sum  of  50,0002.  as  the  canal  com- 
panies shall  direct,  in  taking  transfers  of  the  bonds  or 
mortgages;,  or  in  discharging  any  other  parts  of  the  said 
debt  of  139,7602.,  and  no  interest  on  the  bonds  or  morlr- 
gages  so  to  be  transferred  shall  be  received  by  the  trustees, 
but  such  interest  shall  cease  to  be  payable  and  shall  be 
extinguished  to  the  benefit  of  the  canal  companiea"' 

Now,  I  imderstand  that  term  of  the  agreement  as  mean- 
ing that  1 0,0002.,  upon  the  day  of  the  execution  of  the  agree- 
ment was  to  be  paid  down  on  behalf  and  in  respect  of  the 
contract  for  the  purchase  ;  and  if  the  transaction  had  gone 
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185a  on,  it  would  have  been  pro  tanto  a  payment  of  the  purchase 

Bbtson  money,  to  be  held  by  the  intended  .vendors,  the  canal  com- 

Thb  Warwick  V^^7>  ^P^^  trust,  to  be  applied  in  liquidating  bonds,  which 

&BifiMniQHAif  were  held  by  creditors  of  that  company;  and  this  was  a  trust 

^^—    '  not  only  as  to  the  10,000?.,  but  as  to  the  whole  50,0001., 

Judgment,  ^y^jj^  y^^  ^  ^  ]jg|j  j^  ^j,^g^.  ^j^^  ^jj^  ^^^  ^f  incorporation 

was  obtained.  But  why  until  that  tune  ?  Because,  until 
that  time,  there  could  bono  complete  purchase,  and  the 
railway  company  could  not  obtain  that  equivalent  for  which 
the  10,0002.  and  the  other  sums,  making  up  the  60,000L, 
were  to  be  paid. 

This  term  of  the  agreement  is  not  a  stipulation  for  pay- 
ment by  the  provisional  directors  as  individuals,  because, 
when  the  term  is  that  the  members  of  the  provisional  com- 
mittee, describing  them  in  that  way,  are  to  pay  down,  or  pro- 
cure to  be  contributed,  that  money,  there  cannot  be  a  doubts 
if  this  purchase  was  to  be  a  purc^iase  for  the  benefit  of  the 
railway  company,  that»  either  directly  or  indirectly,  it  should 
be  the  funds  of  the  purchasers  that  were  to  be  applied  pro 
tanto  in  payment  of  the  purchase  money,  in  the  event  of 
the  purchase  having  to  be  completed  When  I  examine 
the  terms  of  forfeiture,  I  find  a  stipulation  in  very  diflferent 
language,  by  which  the  canal  company,  feeling  that  every- 
thing might  come  to  nought  if  the  railway  company  were 
not  incorporated,  that  iS)  fieuled  to  obtain  legislative  autho- 
rity for  the  contract,  entered  into  the  arrangement  upon 
the  individual  members  of  the  committee  of  the  railway 
company  stipulating  as  individuals,  for  they  say,  ''that 
the  terms  of  this  agreement,  so  far  as  respects  the  pay- 
ment of  the  sum  of  50,000{.,  shall  be  executed  and  per- 
formed by  the  undersigned  members  of  the  said  provi- 
sional committee ;  and  such  members  of  the  provisional 
committee  shall  provide  such  sum  of  50,000i.  out  of  their 
own  monies,  or  procure  the  same  to  be  paid  as  aforesaid.'' 
I  read  ''  to  be  paid  as  aforesaid,"  as  meaning,  to  be  paid 
out  of  the  funds  to  be  contributed  by  members  of  the 
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intended  railway  company,  so  that  the  canal  company  shall         1863. 
not  be  affected  by  any  special  trusts  or  liabilities  which  may       bbtsoh 
attach  to  the  paid-up  capital  of  the  railway  company ;  the  rpHB  Warwick 
performance  of  this  agreement,  so  &r  as  respects  the  deposit  &Birminosam 
and  application,  in  manner  hereinbefore  mentioned,  of  the        — 
said  sum  of  50,0002.,  having  been  undertaken  by  the  said  im-     •M9'»»«»<- 
dersigned  members  of  the  provisional  committee,  in  respect 
of  their  separate  interests  in  the  success  of  the  said  railway 
company,  and  not  as  agents  for  the  body  of  proprietors.     It 
has  been  argued,  upon  the  construction  of  this  language  on 
behalf  of  the  canal  company,  that  the  proviso  states,  in 
terms,  that  the  money  to  be  contributed  and  to  make  up  the 
50,000Z.,  was  to  be  the  money  only  of  the  individual  mem- 
bers of  the  provisional  commitee,  and,  therefore,  that  the 
shareholders  of  this  company,  if  they  had  contributed  the 
sum  according  to  the  first  provisions,  can  have  no  remedy  to 
recover  back  any  part  of  the  50,0002.  which  was  paid  in  pur- 
suance of  the  first  clause  of  the  agreement     I  cannot  adopt 
that  construction  of  the  agreement ;  for,  I  think,  as  this 
clause  provides  that  there  shall,  at  all  events,  be  a  liability  to 
the  amount  of  50,000Z.  on  the  part  of  the  individuals,  it  also 
contemplates  the  event  of  the  money,  or  some  part  of  it» 
being  contributed  fix>m  the  funds  of  the  company ;  and  the 
essence  of  the  clause  is,  that  the  canal  company  should  have 
thepower  to  enforce  this  stipulation  as  to  the  whole  50,0002. 
as  against  these  individual  directora 

What  I  have  to  do  in  the  case  before  me  is,  to  apply  the 
words  of  thi3  clause,  which  states  how  the  sum  of  10,0002. 
is  to  be  provided,  to  the  fiu^  of  the  case ;  and  (looking 
at  the  whole  scope  of  the  argument)  to  say  whether  the 
canal  company  did  get  into  their  hands  10,0002.,  not  as  the 
private  money  of  these  directors  as  individuals,  but  really 
as  the  funds  of  the  company  with  which  they  were  entrust- 
ed :  if  they  got  the  money  with  notice,  and  were  aware  that 
it  was  the  money  of  the  company,  and  not  under  an  obliga- 
tion discharged  by  these  persons  as  individuals,  then  to  say 
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1853.        whether  they  cannot  retain  it  as  against  the  right  of  the 
Bbtbov       shareholders  in  the  railway  company,  now  that  the  whole 
Thb  Warwi      ^^J^^  ®f  *^®  contract  as  to  them  has  &ile(L 
ABiRMiKOHAM       When  this  case  was  first  opened,  it  was  argued  so  entirely 

! '     upon  the  footing  of  the  money  which  was  dealt  with  being 

Judgment,  .j^j^^g^  money,  that,  until  I  had  narrowly  looked  at  the  tenns 
of  the  agreement,  and  compared  them  with  the  allegations 
and  the  prayer  of  the  bill,  I  was  under  some  misconception 
as  to  the  real  nature  of  this  casa  But  as  it  is,  I  cannot 
lose  sight  of  the  fact^  that>  as  regards  the  railway  company, 
or  rather  the  body  of  individuals  who  have  associated  them- 
selves together  to  form  a  railway  company,  who  had  pro- 
vided funds  which  they  had  put  imder  the  control  of  these 
directors,  it  is  perfectly  plain  that  the  canal  company  were 
well  aware  that  what  they  were  treating  for  was  for  a  sale 
to  the  railway  company,  and  for  no  other  sale.  They  were 
aware  that  they  were  treating  with  individuals  whose  au- 
thority was  so  infirm,  that,  although  they  might  be  entrusted 
with  the  fiinds  thus  provided  by.  the  railway  company,  yet 
the  want  of  an  incorporation  of  the  company,  or  the  failure 
of  the  project,  might  occasion  a  total  miscarriage  as  to  the 
contract,  which  was  the  great  object  of  the  agreement^  and 
also  the  great  object  in  respect  of  which  this  10,0002.  was 
paid.  I  must  assume,  that  the  10,000{.  was  paid  and  receiv- 
ed upon  the  understanding  and  fedth  of  both  parties,  that 
the  purchase  and  sale  of  this  canal  was  a  thing  that  could 
ultimately  be  effected  Now,  in  the  event  that  has  happen- 
ed, the  purchase  of  this  canal  from  the  company  has  totally 
failed.  And  if  it  had  been  proved,  as  it  has  been  argued 
on  the  part  of  the  canal  company,  that  the  money  which 
they  received  was  not  the  money  of  the  shareholders,  then, 
of  course,  neither  the  shareholders  nor  any  body  acting  as 
official  manager,  or  as  an  individual  shareholder  on  behalf 
of  himself  and  others,  would  be  entitled  to  get  back  that 
money;  because  the  whole  right  to  relief,  if  there  be  a 
right  to  relief  in  this  case,  must  consist  in  this,  that  the 
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money  of  those  in  whose  behalf  ihis  contract  was  made,  had         1853. 
been  taxrlj  and  bon&  fide  paid  and  received,  with  a  view  to       brtbov 
the  completion  of  the  contract     It  is  not  consistent  with  _  r  Warwick 
equity,  that,  when  the  whole  contract  fails,  one  of  the  con-  &  Birmingham 

tracting  parties  should  retain  that  money  which  was  thcf        

property  of  the  other  contracting  parties,  who  had  not  re-     •M^"w»<. 
ceived  the  consideratibn  in  respect  of  which  alone  the  money 
could  be  properly  paid. 

It  remains,  upon  the  evidence,  to  consider  whether  it  has 
been  shewn,  as  it  has  been  contended  by  the  defendants, 
that  these  monies  were  not,  in  fiekct^  the  monies  of  the 
shareholders  of  the  railway  company  at  alL  I  think,  on 
the  evidence  in  this  part  of  the  case,  that  it  is  perfectly 
clear,  that  this  money  was  paid  out  of  the  funds  of  the 
shareholders  of  the  railway  company,  and  that  it  was  re- 
ceived by  them  on  that  footing,  and  not  upon  the  footing 
that  it  was  money  paid  to  them  on  the  personal  liability  of 
the  directors  with  whom  they  were  dealing.  It  was  paid 
by  a  cheque,  drawn,  not  upon  the  individual  account  of  any 
one  person,  but  as  a  cheque  drawn,  and  expressed,  as  clearly 
as  could  be  by  such  an  instrument^  to  be  drawn,  upon  the 
funds  of  the  company.  The  cheque  is  drawn  by  three 
directors  of  the  company,  countersigned  by  the  secretary, 
and  drawn  upon  the  company's  account  I  am  of  opinion, 
therefore,  that  it  is  clearly  established  in  evidence,  that  the 
cheque  was  taken  as  a  cheque  to  be  paid  out  of  the  funds 
of  the  company. 

Then  it  is  said,  that,  upon  examining  into  the  company's 
account  with  their  bankers,  it  appears  that  the  money  was 
not  paid  out  of  the  funds  of  the  company,  but  was  paid 
by  a  Worcester  railway  company,  who  lent  the  money. 
But  the  money  was  paid  and  debited  to  the  account  of 
the  railway  company,  and  the  bankers  were  supplied 
with  funds  from  the  Worcester  company,  upon  the  credit 
of  this  company;  and  therefore,  to  trace  how  the  various 
sums  of  money  came  to  the  credit  of  the  account  upon 
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1853.        which  this  cheque  was  drawn  is  totally  foreign  to  the  qnes- 

Brtbok       ^^^     ^^  ^^  money  paid  out  of  the  funds  standing  to  the 

_    -J-  account  and  under  the  control  of  the  directors  of  this  com- 

ABiRMiifOHAM  pany,  and  must  be  taken  to  have  been  received  by  the 

'     canal  company  as  a  payment  to  them  out  of  the  funds  of 

Judgment,  ^^^  railway  company.  Even  if  that  were  less  dear,  there 
would  be  veiy  great  difficulty  in  holding,  upon  the  terms 
of  the  agreement  and  the  nature  of  the  contract  and  deal- 
ing between  the  parties,  that^  if  upon  this  contract  made 
between  the  companies  money  was  received  by  the  intended 
vendors  from  the  intended  purchasers,  without  notice  of  the 
sources  from  which  such  money  proceeded  to  the  canal 
company  at  the  time  they  received  it,  but  which  was 
ultimately  proved  to  be  the  money  of  the  railway  com- 
pany, who  were  the  intended  purchasers  in  a  purchase 
never  completed — I  say,  there  would  have  been  very 
great  difficulty  to  my  mind,  where  the  money  was  held  in 
trust,  as  this  money  was,  with  a  view  to  the  completion  of 
the  contract  with  the  canal  company,  in  allowing  the  canal 
company  to  keep  this  money  as  money  of  its  own,  if  it  were 
proved  that  it  was  money  which  had  proceeded  from  the 
funds  of  the  intended  purchasers,  and  was  paid  in  respect 
of  that  purchase  which  faQed.  For  whom  and  for  whose 
behalf  was  the  canal  company  to  keep  this  money  and 
apply  it?  In  the  ordinary  case,  where  a  contract  for  pur- 
chase is  rescinded,  the  effect  of  the  rescinding  of  the  con- 
tract, or  the  failure  of  the  contract,  is  to  reinstate  boUi 
parties,  and  to  give  back  to  each  that  which  each  paid 
before  the  contract,  where  the  ultimate  completion  of  the 
contract  as  a  contract  to  purchase  becomes  impossibla 

Now,  it  is  needless  to  pursue  this  view  of  the  caee 
further ;  but  it  would  require  something  very  strong,  even 
if  the  money  were  found  in  specie  as  the  money  of  the 
railway  company,  without  the  notice  that  is  proved  here, 
to  enable  them  to  retain  it  on  behalf  of  their  shareholders, 
and  in  extinction  of  their  debts  against  the  claims  of  the 
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shareholders  of  the  railway  company,  who  expected  to  be-        1863. 
come  the  purchasers,  but  who  did  not  Brtsok 

It  is  proved  in  evidence  that  the  money  paid  was  the  thb  Warwick 
money  of  the  company,  and  that  there  was  notice  to  the  ^q^J^^o^** 

canal  company  that  the  money  which  they  received  was        

money  out  of  the  funds  of  the  railway  company;  and  in 
that  state  of  things,  if  I  am  right  in  my  view  of  the  con- 
tract, whatever  remedy  may  be  reserved  against  the  indivi- 
dual directors,  who  chose  to  make  themselves  personally 
liable  under  this  agreement,  it  is  not  necessary  now  to  con- 
sider. What  I  have  to  consider  is,  whether,  upon  the  evi- 
dence in  this  way,  the  case  is  one  in  which  the  company, 
or  rather  the  proprietors  of  the  canal,  or  their  managing 
body,  can  be  allowed  to  retain  this  money,  which  was  paid 
to  them  out  of  the  funds  of  the  shareholders  of  the  railway 
company. 

But,  if  the  suit  be  improperly  fiamed,  of  course  it  would 
be  impossible  for  me  to  give  the  relief  which  is  sought  un- 
der it;  and  that  brings  me  to  the  only  question  remaining, 
which  is,  whether  the  suit  is  so  framed  as  to  enable  me  to 
administer  in  it  the  relief  which  is  prayed  against  the  canal 
company.  There  is  a  great  peculiarity  in  the  frame  of  this 
suit:  there  is  a  great  peculiarity  in  the  circumstances  under 
which  it  was  instituted.  Mr.  Olasae  referred  to  those  de- 
cisions in  which  it  was  held,  according  to  what  was  the 
established  course  of  pleading  in  this  Court,  that  the  cre- 
ditor of  an  insolvent  debtor  had  no  right  in  this  Court  to 
maintain  a  suit  for  the  recovery  of  assets  which  the  law  had 
vested  in  the  assignees  under  the  Insolvent  Debtors  Act 

There  cannot  be  a  doubt  about  the  propriety  of  those  de- 
cisions, and  Lord  CoUeTihcmi  has  expressed,  with  his  accus- 
tomed clearness,  the  sound  groimds  upon  which  those  deci- 
sions rest  The  affairs  of  insolvent  debtors  are  administered 
under  a. separate  jurisdiction;  they  are  vested  by  law  m  an 
individual  accountable  to  another  Court,  and  all  right  to 
sue  is  vested  in  that  individual,  but  subject  to  the  control 
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1853.        of  another  jurisdictioiL     Now,  in  the  present  case,  tlie  right 

Bbtson       to  sue  on  behalf  of  the  official  manager  of  this  company, 

ThbWabwiok  ^^^^^  poation  is  analogous  to  that  of  the  official  assignee 

ABiBMiKOHAx  under  the  Insolvent  Debtors  Act  is  as  completely  under 

'     the  control  of  this  Court  as  the  right  of  the  official  assig- 

Judgmeru.  ^^  ^  ^^^  imder  the  Act  is  under  the  control  of  the  In- 
solvent Coini;.  Now,  in  this  case,  the  right  of  the  official 
manager  to  sue,  and  to  sue  in  the  name  of  another  indivi- 
dual, has  been  established  by  an  order  of  the  Master  of  this 
Court,  which  I  must  consider,  till  it  is  discharged,  as  the 
order  of  this  Court 

That  almost,  if  not  altogether,  removes  any  objection  to 
the  fifame  of  the  suit  But,  if  there  remains  any  infor- 
mality in  the  frame  of  this  suit,  by  reason  of  its  being  by 
this  individual  shareholder  on  behalf  of  himself  and  others 
upon  the  allegations  of  the  bill,  the  provisions  of  the  Act 
of  Parliament  of  the  16  &  16  Vict  a  86,  s.  49,  have 
made  it  the  duty  of  the  Judges  of  this  Court  to  struggle 
against  any  defect  by  reason  of  misjoinder  or  defective  con- 
stitution of  the  suit  with  respect  to  partie&  That  Act 
has  given  to  the  Judges  of  this  Court  powers  of  a  most  ex- 
tensive kind,  and  has  in  terms  prohibited  the  Judges  of  this 
Court  from  dismissing  a  bill  for  misjoinder,  which  used  to 
be  in  this  Court  considered,  and  justly  considered,  accord- 
ing to  the  then  rules  of  the  Court,  one  of  the  most  fatal 
defects  which  could  exist  in  the  constitution  of  a  suit 
Therefore,  I  do  not  think  the  objections  to  the  frume  of  the 
suit  ought  to  prevail  in  any  degree,  so  as  to  induce  me  to 
refuse  relief  in  this  suit  as  against  the  canal  company. 

But  there  is  another  singularity  in  the  frame  of  this  suit» 
and  this  is  in  regard  to  the  other  individuals,  who  are 
not  brought  before  the  Court  as  liable  to  be*called  on  to 
recoupe  this  sum  of  10,000{.  to  the  shareholders  of  the  com- 
pany. I  cannot  exactly  follow  the  views  which  seem  to  have 
been  entertained  as  to  the  constitution  of  this  suit  in  that 
respect     From  the  nature  of  this  contract,  it  was  necessaiy 
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to  have  before  the  Court,  as  defendants,  in  any  suit  on  be-         1853. 
half  of  the  shareholders  to  recover  this  sum  of  10,0002.,  all       Bbysov 
those  who,  on  behalf  of  the  company,  signed  this  contract^  ThsWabwick 
and  became  contracting  parties  with  the  canal  companies.  ABibmingham 

But  there  was  nothing  fraudulent  in  the  conduct  of  any  of        

these  parties;  and  this  being  an  agreement  very  honestly  •"»"***• 
entered  into  by  both  parties,  which  both  the  contracting 
parties  felt  might,  and  which  in  hct  has,  come  to  nought, 
by  reason  of  the  failure  of  powers  &om  the  Legislature  to 
complete  it,  and  being,  nevertheless,  framed  with  perfect 
bona  fides,  I  cannot  see  here  any  case  on  behalf  of  the 
shareholders,  either  on  the  ground  of  the  breach  of  trust 
or  fraud,  or  improper  excess  of  power,  to  compel  me  to  hold, 
that  those  who  honestly  paid  over  the  10,000{.  to  the  canal 
company  should  be  held  Uable  to  recoupe  their  own  share- 
holders, whose  money  they  took  for  an  honest  purpose,  and 
put  it,  under  the  terms  of  this  agreement,  in  the  hands  of 
the  proprietors  of  the  canal  company.  Therefore,  it  seems 
to  me,  no  case  for  relief  can  be  made  against  these  indi- 
viduals, so  as  to  make  them  liable  personally  to  replace  the 
10,000Z. 

But)  with  reference  to  the  agreement  itself  as  seeking 
to  get  back  the  10,000Z.  upon  the  footing  of  an  illegal 
transaction,  and  yet  leaving  this  agreement  untouched  by 
the  decree  of  the  Court,  I  am  of  opinion  that  the  suit 
is  properly  framed  in  that  respect  According  to  my 
view  of  the  case,  it  is  a  complete  misconception  to  say 
that  the  canal  company  ought  not  to  have  applied  the 
funds  of  the  shareholders  of  the  railway  towards  performance 
of  the  agreement,  because  it  was  a  reasonable  thing,  with 
the  prospect  of  completing  this  undertaking,  that  the 
funds  of  the  shareholders  should  be  applied  in  this  way 
tmder  the  terms  of  this  agreement  But  what  is  not  rear 
sonable,  and  what  is  not  according  to  tbe  terms  of  this 
agreement,  as  I  read  it,  is,  that  the  canal  company,  who 
have  chosen  their  remedies,  supposing  relief  could  be  worked 
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^  ^8^3-^      out  against  those  individuals  with  whom  they  stipulated 

Bbtson       for  the  forfeiture,  should  now  claim  relief  against  the  funds 

ThbWabwiok  of  a  railway  company.     I  think,  whatever  may  have  been 

*c2J^Co^  thought  of  this  clatise  of  forfeiture,  that  any  attempt  to 

enforc3e  it  against  these  individuals  would  be  nugatoiy 

on  the  part  of  the  canal  company ;  but  the  more  nuga- 
tory it  is  in  that  respect,  the  more  palpably  unjust  be- 
comes this  claim  of  forfeiture  of  the  money  of  the  railway 
shareholders,  which  was  paid  to  them  in  the  prospect  of  the 
completion  of  a  purchase,  which  has  entirely  failed.  And 
there  is  nothing  in  the  constitution  of  the  canal  company 
that  has  either  authori^  them  to  enter  into  any  provision 
for  affecting  their  shareholders  by  forfeiture  of  this  kind,  or 
which  would  enable  them  to  retain  against  the  right  of  these 
shareholders,  whose  money  was  applied  for  these  purposes, 
by  way  of  forfeiture  on  the  non-completion  of  the  purchase, 
those  sums  which  are  sought  to  be  recovered  in  this  suit 

If  I  am  right  in  that  view  of  the  contract,  and  that 
view  of  the  construction  of  this  suit^  the  only  parties  lia- 
ble to  restore  the  money  are  those  who  now  hold  it  un- 
der this  contract  in  trust;  and  the  frame  of  the  bill  is, 
in  my  view  of  it,  right  in  asking  specifically  that  these 
very  beads,  for  the  payment  of  which  this  money  was  to 
be  applied,  according  to  the  terms  of  this  agreement^  should 
go  to  the  shareholders  of  the  railway  company,  that  is,  that 
they  should  stand  in  the  place  of  the  creditors  on  those 
bonds,  who  are  paid  off,  as  to  their  rights  against  the  com- 
pany. I  have  not  enough  before  me  to  know  how  the 
matter  stands  in  that  respect  I  only  know  that  in  the 
hands  of  the  managing  body  of  the  company  the  money  is 
impressed  with  a  trust  to  lay  it  out  upon  this  investment 
till  the  Act  of  incorporation  is  obtained. 

All  notion  of  obtaining  the  Act  of  incorporation  is  entirely 
at  an  end,  and,  as  I  cannot  construe  this  agreement  as  mean- 
ing that  the  defendants  are  to  retain  this  money  in  trust  for 
ever,  I  mnst  hold,  that^  the  agreement  having  totally  failed, 
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and  that  the  purpoees  for  which  the  money  was  paid  hav-         1653. 
ing  failed  also,  those  who  now  hold  it  must  pay  it  back  to      ^brwov 
the  persons  to  whom  they  have  given  no  consideration,  and  xhbwIbwick 
upon  whose  behalf  it  was  paid,  with  a  view  to  the  comple-  and^Bibmiho- 
tion  of  the  undertaking  which  has  proved  abortiva     The 
decree,  therefore,  must  be,  that  the  canal  company  restore 
to  the  official  manager,  as  the  assets  of  the  railway  com- 
pany, as  prayed,  the  10,0002.,  or  the  bonds  or  other  securi- 
ties, following  the  words  of  agreement,  in  which  it  has  been 
invested. 


HAM  Canal  Co. 
Judffmeui, 


WILDES  V.  DAVIE& 


March  7th  d: 
9th. 


XHIS  was  a  legatees'  suit,  commenced  in  1834,  for  the  A  testator 
administration  of  the  estate  of  a  testator,  Charles  Hippuff,  ^l^  ^^ 
who  died  in  December,  1816.  oopyholdi 

'  upon  trust  for 

The  testator  was  possessed  of  considerable  freehold,  copy-  his  son,  a  lu- 

hold,  and  leasehold  estates,  and  money  in  the  funds,  and  ly;  aad,  in 

other  personal  property.     He  was  a  widower,  having  an  ^t^yecover, 

only  son,  Charles  Duncan  HippuflF,  a  person  of  unsound  "g®'*^^'*^  ^^^ 

mind,  though  not  so  found  by  inquisition.     The  son  con-  oeeds  to  be 

tinned  in  that  state  until  his  death,  in  1846.  trosts^topay 

The  testator  made  a  will  and  three  codicils.  d«i^thoSt 

By  his  will,  dated  the  11th  of  August,  181 5,  the  testator  any  gift  of 

the  residue. 
By  an  unat- 
tested codicil  Ee  gave  other  legacies  in  the  like  event,  and  made  three  persons  his  residuary 
legatees : — Hdd,  that,  although  the  unattested  codicil  did  not  affect  the  freeholds,  the  lega- 
cies thereby  given  were  a  charge  on  the  copyholds;  and  that  the  residuary  legatees  therein 
named  were  also  entitled  to  the  proceeds  of  the  sale  of  the  copyholds. 

A  testator  directed  trustees,  out  of  the  income  of  his  estate,  to  pay  a  fixed  annual  sum 
to  his  son,  a  lunatic,  and  to  accumulate  the  surplus  until  his  death  or  recovery,  with  a 
trust,  in  ease  his  son  should  recover,  to  pay  the  accumulations  to  the  son,  and  he  appointed 
residuary  legatees: — Hdd,  that  the  direction  to  accumulate  beyond  twenty -one  years  was 
void  under  the  Thellusson  Act,  and  the  gift  being  of  the  whole  of  the  testator's  effects,  it 
wss  not  (though  for  the  benefit  of  a  son)  within  the  2nd  section  of  that  Act;  and  that  the 
accumulations  in  excess  vested  in  the  heir  of  the  testator  as  personal  estate. 

A  testator,  by  a  codicil,  gave  to  M.  2002.,  and  named  him  joint  executor  with  the  execu- 
tors in  the  will ;  and  in  case  the  testator^s  son  should  die  lunatic,  then  he  gave  2002.  to  the 
said  M. : — ffdd,  that  the  latter  gift  was  not  annexed  to  the  office,  and  that  If.  took,  though 
he  did  not  prove  the  will. 
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devised  all  his  freehold,  copyhold,  and  leasehold  messuagefi, 
lands,  tenements,  and  hereditaments  imto  Marshall  Walter 
Clifton  and  Qeoige  Davies,  their  heirs,  executors,  adminis- 
trators, and  assigns,  upon  trust,  out  of  the  rents  to  pay  such 
sums  of  money,  not  exceeding  the  yearly  sum  of  400i.,  for 
the  maintenance  and  benefit  of  his  son  Charles  Duncan 
Hippuff,  during  the  continuance  of  his  then  malady,  as 
they  should  think  fit;  and  to  invest  the  residue  of  the 
rents,  issues^  and  profits  during  the  life  of  his  son,  or  until 
his  recovery  from  his  then  malady,  in  the  public  stocks  or 
funds,  or  on  Government  or  real  securities;  and  also  the 
interest  and  dividends  of  such  stocks,  funds,  and  securities, 
in  the  purchase  of  like  stocks,  funds,  and  securities,  so 
that  the  dividends,  interest,  and  produce  might  accumu- 
late during  the  life  of  his  son.  On  his  recovery,  and  when 
it  should  be  certified  in  manner  therein  mentioned  that 
his  son  was  capable  of  managing  his  own  affairs,  then 
he  gave,  devised,  and  bequeathed  the  freehold,  copyhold, 
and  leasehold  estates,  and  such  accumulations  of  rent, 
issues,  and  profits  thereof,  unto  his  son  Charles  Duncan 
Hippuff,  his  heirs,  executors,  administrators,  and  assigns; 
but  in  case  his  son  should  not  recover  firom  his  then 
malady,  then,  after  the  decease  of  his  said  son,  he  gave, 
devised,  and  bequeathed  all  his  said  freehold,  copyhold, 
and  leasehold  estates  unto  the  said  Marshall  Walter  Clifton 
and  Qeorge  Davies,  their  heirs,  executors,  administrators, 
and  assigns  respectively,  upon  the  usual  trusts  for  sale;  and 
he  directed  them  to  hold  the  purchase  monies  upon  the 
trusts  thereinafter  declared.  The  testator  gave  several 
legacies,  payable  immediately  after  his  death.  He  then 
gave  his  personal  estate  upon  the  same  trusts  for  accu- 
mulation as  were  declared  of  his  real  estata  The  tes- 
tator declared,  that  his  trustees  should  stand  possessed  of 
the  monies  to  arise  from  the  sale  of  his  said  fireehold, 
copyhold,  and  leasehold  estates,  and  the  accumulations  to 
arise  from  the  rents  and  profits  thereof,  and  also  the  stocks. 
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funds,  and  securities  in  which  the  residue  of  his  personal 
estate  should  be  laid  out  and  invested,  and  the  accumula- 
tions thereof  as  aforesaid,  upon  the  trusts  thereinafter  de- 
clared, being  trusts  for  the  payment  of  several  legacies 
which  the  testator  gave  by  his  will  to  several  persons,  if 
they  should  be  living  at  the  death  of  the  testator's  son 
without  having  recovered  from  his  malady,  all  of  which 
l^acies  lapsed  by  the  deaths  of  the  l^atees  in  the  lifetime 
of  the  son.  The  will  then  contained  a  devise  of  trust  and 
mortgaged  estates,  and  the  appointment  of  Messra  Clifton 
and  Davies  as  executors.  The  will  contained  no  gift  of 
the  general  residue. 

The  first  codicil,  dated  the  31st  of  the  same  month  of 
August,  1815,  was  unattested.  It  merely  gave  pecuniary 
legacies,  which  had  all  been  paid  No  question  arose  upon 
this  codidL 

The  second  codicil,  dated  14th  of  October,  1815,  was  an 
holograph,  and  unattested.  By  this  codicil,  after  giving 
several  pecuniary  legacies  (all  of  which  have  been  paid),  the 
testator  declared  that  if  his  son  should  die  without  recover- 
ing from  his  malady,  then  and  in  that  case  he  bequeathed 
the  several  other  pecuniaiy  legacies  therein  specified,  includ- 
ing a  legacy  of  10002.  to  Mr.  Thomas  Wildes»  the  original 
plaintiff,  since  deceased;  and  the  codicil  proceeded  thus: 
"  And  I  have  to  observe,  that  all  the  legacies  in  my  will 
and  codicil  mentioned  are  to  be  paid;  but  if  the  legacies 
named  are  more  than  the  property  will  yield  (of  course  re- 
serving sufficient  to  pay  the  400Z.  on  account  of  my  son), 
then  the  legatees  must  be  paid  less,  or  wait  till  the  de- 
cease of  my  son.  And  I  now  name  Mary  Flinty  Marshall 
Walter  Clifton,  and  Geo.  Davies  my  residuary  legatees." 

By  the  third  codicil,  dated  the  20th  of  November,  1815, 
after  giving  pectmiary  legacies,  which  have  been  paid,  the  tes- 
tator proceeded  thus:  *'  And  I  give  unto  John  Hudson  May 
the  sum  of  2002.,  and  I  hereby  name  John  Hudson  May 
joint  executor  with  Marshall  Walter  Clifton  and  George 
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Davies.  And  in  case  my  son  should  die  in  bis  present  ma- 
lady, then  I  bequeath  2001,  to  the  said  John  Hudson  May/' 

The  testator  died  in  December,  1815,  and  his  will  and  three 
codicils  were  proved  by  Messrs.  Clifton  and  Davies  in  the  Pre- 
rogative Court  of  Canterbury,  on  the  14th  of  December  fol- 
lowing. 

Mr.  May  never  proved  the  will,  and  never  acted  in  the 
trusts  thereof 

The  executors  possessed  the  personal  estate,  and  received 
the  rents  of  the  real  and  leasehold  estates;  during  all  which 
time  the  son  continued  of  unsound  mind. 

Mr.  Thomas  Wildes,  since  deceased,  thal^atee  of  lOOOZ.,  fil- 
ed his  bill  on  behalf  of  himself  and  the  other  legatees  in  1 834, 
and  prayed  that  the  trusts  of  the  will  and  codicils  of  the  testa- 
tor might  be  executed,  and  that  the  usual  accounts  might  be 
taken,  and  for  a  receiver ;  and  also  charging  the  executors  with 
wilful  default,  and  prapng  a  decree  against  them  on  that 
footing. 

After  the  institution  of  the  suit^  Miss  Flint  and  Mr. 
Davies  died,  and  Mr.  Clifton  thus  became,  in  the  son's  life- 
time, the  sole  survivor  of  the  three  residuary  legatees. 

The  original  plaintiff  having  died,  the  suit  was  revived 
by  his  executors,  the  present  plaintiffs,  H.  A.  Wildes  and 
Harriet  De  Wints,  against  Mr.  Clifton. 

The  cause  was  heard  before  the  Vice-Chancellor  Knight 
Bruce  on  the  1 1th  of  June,  1842,  when  the  will  and  codi- 
cils were  declared  well  proved,  and  the  trusts  thereof  were 
ordered  to  be  executed  and  the  usual  aocoimte  to  be  takea 

After  the  decree  of  the  11th  of  June,  1842,  certain  mort- 
gagees of  Mr.  Clifton's  were  brought  before  the  Court 

In  1846  the  testator's  son  died,  without  having  recovered 
his  reason;  and  his  heir-^trlaw  and  administrator  were  made 
parties. 


Argument  Mr.  Wigram  and  Mr.  F.  Webb,  for  the  plamtiffis. — ^The 
plaintiffs  represent  a  pecuniary  legatee,  whose  legacy  be- 
came payable  on  the  decease  of  the  testator's  son  without 
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having  recovered  his  sanity,  suing  on  behalf  of  ttiemselvew 
and  the  other  legateea 

Mr.  Thomas  Wildes,  now  represented  by  the  plaintifis  in 
this  suit^  is  a  legatee  for  lOOOZ.  under  the  second  codicil; 
that  codicil  was  signed  after  the  date  of  the  55  Qeo.  3,  c.  192, 
being  an  Act  to  remove  certain  difficulties  in  the  disposition 
of  copyhold  estates  by  will,  which  made  dispositions  by  will 
of  copyhold  estates  effectual  without  the  previous  surrender 
to  the  uses  thereo£  The  will  is,  therefore,  not  defective  for 
want  of  any  surrender  to  the  uses  of  the  will  The  plain- 
tifib  contend  that  the  second  codicil,  though  unattested, 
chaiged  the  legacies  on  the  produce  of  the  sale  of  the  copy- 
hold and  of  the  leasehold  iHX>pertie8,  and  they  ask  a  sale  to 
be  directed  of  these  properties  to  answer  these  legaGie& 

Mr.  WaJJcer  and  Mr.  E,  F.  Smith,  Mr.  Russell  and  Mr. 
Shebbea/rey  Mr.  Bacon  and  Mr.  Little,  Mr.  Malins  and  Mr. 
Briggs,  Mr.  Dcmid,  Mr.  Povmall,  and  Mr.  Wright,  for  de- 
fendants representing  the  three  persons  designated  by  the 
testator  in  the  second  codicil  as  "  my  residuary  legatees," 
and  persons  claiming  under  them. 

They  submitted,  that  the  produce  of  the  sale  of  the  copy- 
hold as  well  as  of  the  leasehold  property  of  the  testator,  was 
not  only  charged  with  the  pecimiary  legacies,  but  that  the 
residuary  l^atees  were  entitled  to  all  the  surplus  produce  of 
such  sale.  A  residuary  legatee,  where  a  sale  and  conver- 
sion out  and  out  are  previously  directed,  is  entitled  to  the 
whole  proceeds  of  such  sale;  he  is,  in  fact,  the  residuary 
devisee  as  well  as  legatee:  Evcuns  v.  Crosbie(a);  and  they 
referred  to  1  Jarman  on  Wills  (6). 

They  also  cited  Mallahary.  Mallahar(c),  Durour  v.  Mot- 
teux(d),  Bycmi  v.  MunUm{e),  KenneU  v.  Abbott {/),  Phil- 
lips V.  Phillips  (g). 
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(a)  15  Sim.  600. 
(6)  Page  564. 

(c)  Caa.  temp.  Talb.  78. 

(d)  1  Ves.  sen.  320. 

(e)  1  Ku;w.  &  My.  503. 


(/)  4  Ves.  802. 

(g)  1  My.  &  K.  649 ;  but  see 
Tayhr  v.  Taylor,  3  De  G.,  Mac.  & 
6.190,  whicli  overruled  that  case. 
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Mr.  Lewi/n  for  Mr.  May,  who  had  been  named  an  execu- 
tor, but  had  not  acted,  and  who  was  a  pecuniary  l^atee,  con- 
tended, that  the  residuary  legatees  must  take  subject  to  tbe 
pecuniary  legacies:  Arnold  v.  Arnold(a),  and  Ha/merv. 
Miles,  there  cited;  Haynea  v.  Haynes  (p). 

Mr.  EVmaley,  Mr.  JesseU,  and  Mr.  J,  H.  Palmer,  for  the 
co-heiresses  at  law  of  the  testator;  and  Mr.  Swcmston  and 
Mr.  Sidney  Smith  for  another  co-heiress  at  law,  and  for  the 
customary  heir  of  the  testator  as  to  the  copyholds. 

The  pecuniary  and  residuary  l^acies  given  by  the  second 
codicil  are  not  charged  on  the  copyhold  estates.  The 
codicil  refers  in  the  singular  number  to  what  is  to  be 
charged  with  the  legacies  as  ''property;"  and  this  word  is 
properly  answered  by  personal  property,  and  it  ought  to  be 
confined  to  its  primary  meaning,  that  is,  as  describing  pro- 
perty properly  and  primarily  chargeable  with  legacies,  and 
not  be  stretched  to  include  copyholds,  even  if  copyholds 
could  pass  by  such  a  codicil;  and  the  heir  is  not  to  be  dis- 
inherited except  by  necessary  implication. 

[The  Vice-Chancellor  said,  it  had  been  decided,  that 
copyholds  would  pass  by  the  word  property  in  an  unattested 
will,  in  KeUett  v.  KeUeU(c).  Lord  Eldon  had  rather  in- 
clined to  think  otherwise ;  but  he  affirmed  the  decree  below, 
because  he  was  unable  to  say  that  it  was  wrong.] 

It  was  long  since  established  in  Ackroyd  v.  Smith8an(d), 
that  where  a  testator  has  real  estate  to  be  sold,  and  the 
mixed  fund  arising  from  the  produce  of  the  real  estate  and 
personal  estate  is  to  be  applied  to  certain  specified  purposes^ 
if  any  part  of  the  disposition  feils,  either  by  lapse  or  other- 
wise, then  to  the  proportional  extent  in  which  the  real 
estate  would  have  contributed  to  that  disposition,  it  is  to  be 


(a)  2  My.  &  K.  365. 

lb)  3  De  G.,  Mac.  &  G.  590. 


(c)  3  Dow,  248. 

((/)  1  Bro.  C.  C.  503. 
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considered  as  failing  for  the  benefit  of  the  heir  at  law,  1853. 
and  as  so  much  real  estate  in  that  event  undisposed  of 
This  principle  gives  to  the  heir  at  law  so  much  of  the  pro- 
portional parts  of  the  legacies  as  &iled,  as  the  real  estate 
bore  to  the  personalty;  and  in  like  manner,  a  proportional 
part  of  the  copyholds  to  the  customary  heir,  and  this  de- 
volved on  them  as  personal  estate:  Jessopp  v.  WaJt8on(a), 

They  also  dtedJo^TWonv.  Woods (b),Amphlett  y,Parke(c), 
Fiteh  V.  Weber(d),  Srmth  v.  Claoeton(e),  Dixon  v.  Daw- 
8on(J\  Maugha/m  v.  Mason(g\  Berry  v.  UsherQi),  Strong 
v.  Ingrami(j),  and  Davenport  v.  CoU7nan(k). 

Mr.  Selwyn  appeared  for  other  defendanta 

Mr.  Wigram,  in  reply,  cited  Skerer  v.  Bishop  (T). 

The  Vicb-Chancellor  said : — 

The  first  question  is,  whether  all  the  pecuniary  legacies  Jwigmmt, 
given  by  the  second  unattested  codicil  are  payable  out  of  the 
proceeds  of  the  copyholds,  which  were  directed  by  the  will 
to  be  sold.  It  has  been  suggested,  on  behalf  of  the  heir,  that 
those  legacies  contained  in  the  second  codicil,  which  were 
payable  immediately,  were  alone  so  charged ;  but  I  can- 
not come  to  that  conclusion.  The  testator  has,  by  his  will, 
given  his  freehold  and  copyhold  estates  as  well  as  his 
personal  property  to  the  trustees,  upon  trusts  which  have 
made  these  estates  subject  to  sale ;  and  by  his  second  codicil 
he  has  directed,  that  out  of  the  proceeds  of  such  sale  the  lega- 
cies should  be  paid,  although  they  would  not  be  payable 
until  after  the  death  of  the  son.  By  the  second  codicil  the 
testator  contemplates  the  event  of  a  deficiency  of  his  per- 


(a)lMy.&K665. 
\h)  2  Beav.  409. 
(e)  2  Buas.  &  My.  221. 
\d)  6  Hare,  145. 
(e)  4  Madd.  484. 
(/)2S.&S.327. 


(^r)  1  V.  &  B.  410. 
(A)llVe8.  87—91. 
(i)  6  Sim.  197. 
(*)9M.&W.481. 
ij)  4  Bro.  C.  C.  65. 
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Bonal  property  for  payment  of  his  l^acies,  and  provides  for 
that  event  in  &vour  of  the  l^atees ;  and  upon  the  con- 
struction I  think  this  provision  extends  to  all  the  l^gaciea 
The  words  are  too  comprehensive  to  be  confined  only  to 
legacies  immediately  payable.  This  oodidl,  bdng  unat- 
tested, could  not  affect  the  testator's  freeholds;  but  it 
reached  and  included  the  testator's  copyhold  estates^  the 
proceeds  of  which  are  liable  to  all  the  legacieB. 

The  second  question  is,  whether  the  residuaiy  gift  is  to 
be  confined  to  the  testator's  personal  estate,  or  to  include 
the  proceeds  of  the  sale  of  the  copyhold  property.  It  did 
not  include  the  proceeds  of  the  sale  of  the  fireehold  pro- 
perty. 

For  the  residuary  legatees  it  is  said,  that  the  resulting 
trust  for  the  heir  is  rebutted,  and  that  the  designation  of 
"  residuary  legatees "  constitutes  them  residuary  devisees 
as  well  as  legatee& 

Every  legatee  who  is  to  be  paid  his  legacy  out  of  the  pro- 
duce of  the  sale  of  real  estate,  is,  in  effect  and  in  truth,  a 
devisee ;  and  there  is  as  much  difficulty  in  the  word  "  l^a- 
tee "  as  in  the  words  ''  residuary  legatea"  Now,  in  this 
second  codicil  the  testator  is  speaking  of  legatees  of  a  fund 
composed  partly  of  real  and  partly  of  personal  estate;  and 
I  can  no  more  exclude  those  legatees  who  are  called  the 
"  residuary  legatees,"  than  I  can  mere  legatees.  Having 
regard  to  the  context^  I  am  bound  to  hold,  that  the  resi- 
duary legatees,  as  well  as  the  pecuniary  legatees,  are  entitled 
to  the  produce  of  the  sale  of  the  copyholda  But  I  have 
come  to  this  conclusion  with  great  difficulty. 


guaummt.  The  second  question  raised  was,  whether  the  trust  for  ac- 
cumulation contained  in  the  testator's  will  was  a  trust 
which  would  continue  for  a  period  exceeding  twenty-one 
years  from  the  death  of  the  testator. 
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Mr.  Wiffram  and  Mr.  F,  Webb  submitted  that  the  aocumu- 
latioDS  could  not  continue  beyond  the  twenty-one  years. 

Mr.  Swanston,  for  the  personal  representatives  of  the 
heir  at  law  of  the  testator,  submitted  that  the  direction  to 
accumulate  beyond  the  twenty-one  years  was  bad,  and  that 
tiie  personal  representative  was  entitied  to  the  income 
beyond  the  twenty-one  years. 

Mr.  Walker,  Mr.  RusseU,  and  Mr.  E.  F.  Smithy  for  one 
of  the  residuary  legatees. 

Mr.  Medina,  Mr.  Dcmid,  Mr.  Shebbeare,  and  Mr.  Briggs, 
for  parties  in  the  same  interest 

This  was  a  trust  for  accumulation,  which  was  good. 
It  was  a  portion  for  a  child,  which  comes  within  the  2nd 
section  of  the  Thellusson  Act  And  if  the  trust  were  good, 
then  the  fund  which  it  was  to  form  goes,  under  the  second 
codicil,  to  the  residuary  l^atee&  This  was  a  provision  or 
portion  to  the  son,  to  be  payable  to  him  on  his  recovery, 
when  he  would  begin  life  again :  Beech  v.  Lord  St  Vvnr 
cerU  (a),  Viscount  Barrimgton  v.  Liddle  (6),  Oenery  v.  Lord 
Fitzgerald  (c),  Longdon  v.  Bi/mson  (d),  Jones  v.  Maggs  (e), 
Trickey  v.  Tricksy  (/),  Middleton  v.  Losh  (g). 

Mr.  Swamston  in  reply. — ^The  residuary  legatees  can  take 
nothing  in  derogation  of  the  son  if  he  had  recovered. 

But  for  this  codicil  the  son  would  have  taken  in  one  way 
or  the  other.  Upon  the  construction  of  the  whole  will,  the 
residuary  legatees  were  not  entitied  to  take  anything  tmless 
the  son  died  without  recovering ;  and  the  primary  intention 
was  that  the  son  should  take  all  if  he  recovered. 

What  the  residuary  legatees  take  is  contingent,  construing 
the  whole  clause  together. 


1853. 


(a)  3DeG.&S.678. 
lb)  10  Hare,  429. 

(c)  Jac.  468. 

(d)  12  Vea.  295. 


{e)  9  Hare,  6(>5. 
(/)  3  My.  &K.  560. 
(5r)  1  S.  &  G.  61. 
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1853.       The  Vicb-Chancellor  : — 

The  question  is,  whether  the  accumulations  directed  in 
this  will  axe  within  the  Act,  or  whether  they  come  within 
Judffmeiu.  ^^^  exception  in  the  2nd  section.  In  this  case,  the  testator 
devoted  the  whole  of  his  property,  real  and  personal,  for  the 
benefit  of  his  only  son,  who  was  of  unsound  mind ;  and  it  was 
his  wish,  that>  if  he  should  recover,  he  should  be  put  in  pos- 
session of  the  whole. .  I  cannot  hold  that  any  trust  for  accu- 
mulation, directed  for  the  benefit  of  a  son  of  the  testator  and 
applicable  to  the  whole  property,  is  within  the  exception  of 
the  2nd  section.  The  2nd  section  of  the  Thellusson  Act 
applies  only  to  raising  portions,  and  the  entirety  cannot  be 
a  portion.  However  narrow  a  construction  some  of  the 
cases  have  put  on  this  section,  I  should  extend  its  operation 
most  unwarrantably,  if  I  should  hold  that  the  2nd'  section 
includes  a  trust  such  as  thi&  My  opinion,  therefore,  is, 
that  the  trust  for  accumulation  is  within  the  Act 

As  to  the  income  of  the  copyhold  estates,  the  accumula- 
tion having  exceeded  by  ten  years  the  twenty-one  years 
limited  by  the  Act: — It  has  been  contended,  upon  the  con- 
struction of  the  will,  that  the  residuary  legatees  are  enti- 
tled to  the  income  arising  from  the  copyholds  and  personal 
estate,  though  not  of  the  freeholda  It  is  necessary  to  look 
to  what  the  testator  has  said  as  to  the  enjoyment  of  the  pro- 
perty by  the  son  and  the  residuary  l^ateea  His  intention 
was,  that^  if  the  son  recovered,  he  should  take  all,  and 
the  residuary  legatees  should  take  nothing.  The  statute 
alone  raises  the  question.  It  says,  that  the  income  directed 
to  be  accumulated  beyond  the  time  limited,  shall  go  to  and 
be  received  by  such  person  or  persons  as  would  have  been 
entitled  if  such  accumulation  had  not  been  directed  If  I 
could  find  in  the  will,  that  the  residuary  legatees  could  take 
anything  during  the  life  of  this  son,  I  might  hold  the  legatees 
to  be  entitled;  but  as  I  find  that  they  are  not  entitled  to 
anything  during  the  life  of  the  son,  I  cannot  adopt  the 
view,  that,  if  during  the  life  of  the  son  the  Court  had  been 


CASES  IN  CHANCERy. 

applied  to  by  the  residuary  l^atees  for  the  income  during 
the  ezoesSy  it  would  have  given  it  to  them.  It  would  there- 
fore seem  that  it  goes  to  those  who  would  have  been  enti- 
tled, that  is,  as  to  the  copyholds,  to  the  son  as  the  heir  of 
the  testator.  This  point  seems  to  me  to  be  one  of  great 
difficulty. 
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The  last  question  brought  before  the  Court  arose  upon  ataUiMM. 
the  second  of  the  two  l^acies  in  the  second  codicil  to  Mr. 
May.  The  question  was,  whether  the  gift  of  the  second 
sum  of  200{.  was  to  be  taken  as  annexed  to  the  office,  and 
as  having  £ailed,  owing  to  Mr.  May's  never  having  acted;  or 
whether  it  was  a  gift  irrespective  of  his  accepting  the  office. 

Mr.  Lewin  was  in  support  of  Mr.  May's  claim.  Argument, 

Mr.  Wigrami  and  Mr.  F.  Webb  contra 

The  following  cases  were  cited  on  this  point : — Stockpoole 
V.  Howell  (a),  Harrison  v.  Rowley  (6),  Read  v.  Devay- 
nes  (c),  Calvert  v.  Sebbon  (d),  and  CockereU  v.  Barber  (e). 

The  Vicb-Chancellor  said : — 

In  CockereU  v.  Barber  there  were  no  circumstances  to  shew  Judgment, 
that  the  legacy  was  not  annexed  to  the  office.  Even  under 
the  old  rule,  the  words  of  this  codicil  would  not  have 
annexed  it  to  the  office;  because  there  is  this  peculiarity  in 
the  present  case,  that  there  are  two  legacies,  one  of  which 
is  absolutely  and  clearly  not  connected  with  the  office,  whilst 
the  other  is  contingent  on  the  event  of  the  son's  death  with- 
out having  recovered 

In  Dix  V.  Reed  (/),  Sir  John  Leach  held  that  the  intro- 
duction of  the  word  "cousin"  was  enough  to  dissever  the 
legacy  from  the  office.  I  must,  on  the  whole,  hold  that 
these  legacies  are  not  annexed  to  the  office. 


(a)  13  Vea.  417. 

(b)  4  Vea.  212. 

(c)  3Bro.  C.C.95. 


(d)  4  Beav.  222. 
(0)2Russ.585. 
(/)  1  S.  &  S.  237. 
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jvi'M  1th.  LEIGH  u  BYRON. 

A  testator  X  HE  question  in  this  case  arose  upon  the  construction  of 
^it^  eqS^    *t®  will  of  Joseph  Allen. 

SiS^^f  hL  "^^^  ^^  *  ^^*  ^y  "^^^  Joseph  Leigh,  an  infant,  (by  his 
late  nephew  next  friend),  the  only  legitimate  child  of  John  Leigh,  against 
be' living  at  the  Surviving  executor  of  the  will  of  Joseph  Allen,  and  also 
deceoSe^imd     agaiMt  the  two  illegitimate  daughters  of  John  Leigh,  pray- 

who  should  ing  for  the  administration  of  the  estate  of  the  testator,  and 
attain  twenty-       ^    ,         .  ,  ,.  ,  .        \.  , 

one  or  many;    a  declaration,  that,  according  to  the  true  construction  of  the 

such  child,  to    tostator^s  will,  the  plaintiff  was  exclusively  entitled  to  the 

8uch  child        ^lo^  residue  of  the  testator's  estate, 
solely.    Three 

chil^ten  of  L.,  The  testator,  Joseph  Allen,  by  his  will,  dated  the  2nd  of 

mate  and  one  October,  1846,  after  giving  his  real  and  personal  estate  to 

sSvi^dtii©  trustees  upon  the  usual  trusta  to  convert  the  same  into 

w*fc^t«?^i  ^^^®y»  *"^^  *^^  bequeathing  certain  pecuniary  legacies, 

three  as  heing  directed  that  his  trustees  should  stand  possessed  of  the  residue 

Sildren  of  L.,  of  those  trust  funds,  in  trust  for  and  to  and  equally  betweai 

genemUy  to'*  and  amongst  all  and  every  the  children  of  his  late  nephew, 

revived:—  John  Leigh,  son  of  his  sister  Elizabeth  Leigh,  who  should 

HvUi.  t"ftVi   T  J, 

being  dead  at  be  living  at  the  time  of  the  said  testator's  decease,  and  who 
wiU,  thero  *  should  attain  the  age  of  twenty-one  years  or  be  married; 
^idneverbe  ^nd  if  there  should  be  but  one  such  child,  then  to  such  only 

"  children"        child  solely. 

description;  The  testator  died  on  the  5th  of  August,  1850,  and  his 

St was^totiie  ^"^  ^^  proved  by  the  defendant  Byron,  who  was  the  sur- 

two  illegiti-      vivincr  trustee  and  executor, 
mate  children, 

as  well  as  the  John  Leigh  died  before  the  date  of  the  wiU,  on  the  27th 
J^TSSTbi  of  July.  1834. 

hav^^^^d^^  John  Leigh  cohabited  with  one  Mary  Nicklin  for  many 
ferentifL.  years,  and  had  three  illegitimate  children  by  her,  one  of 
ing  at  the  date  whom  died  in  infancy.  The  two  surviving  illegitimate 
of  the  wUl.       children  were  the  defendants,  Mrs.  Letitia  Pretty  and  Miss 


Rachel  Ann  Leigh. 
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In  September,  1833,  he  married  Mary  Nicklin,  and  after 
the  marriage  had  another  child,  the  plaintiff  John  Joseph 
Leigh,  who  now  claimed  the  whole  of  the  bequest 

The  two  ill^timate  daughters  claimed  to  be  entitled  to 
participate  in  the  property  as  legatees  as  well  as  the  plain- 
tiff, under  the  testator's  will 

It  was  proved,  on  behalf  of  these  two  daughters,  that  they 
had  always  resided  with  their  father  and  mother,  and  that 
they  had  always  been  treated  by  their  parents  and  by  the 
testator  as  the  children  of  John  Leigh  equally  with  the 
plaintiff  It  also  appeared  that  one  Jane  Jones,  by  her 
will,  dated  the  18th  of  October,  1838,  had  bequeathed  the 
sum  of  1002.  to  the  children  of  the  late  John  Leigh,  the 
testator's  nephew,  who  should  be  living  at  the  time  of  her 
decease,  to  be  divided  equally  amongst  them,  share  and 
share  alike.  This  will  having  been  proved  by  Joseph  Allen 
the  testator,  as  executor,  he  wrote  to  Mrs.  Mary  Leigh,  in- 
quiring as  to  the  names  and  ages  of  her  late  husband's 
children.  By  her  answer,  Mrs.  Leigh  stated  that  there 
were  three  children,  giving  their  names  and  the  dates  of 
their  respective  births.  The  testator  thereupon  sent  the 
interest  of  the  legacy  to  all  the  three  children,  regularly,  up 
to  the  time  of  his  deatL 

The  testator  also  corresponded  with  the  two  defendants, 
the  illegitimate  daughters,  on  behalf  of  themselves  and  their 
brother,  the  infant  plaintiff,  shewing  an  interest  in  their 
wel&re,  and  offering  assistance  in  case  of  necessity. 


1853. 


Siatemeni, 


Mr.  Dcmiel  and  Mr.  W.  D,  Lewis,  for  the  plainti£^  sub- 
mitted, that  the  word  "children"  used  by  the  testator 
prim&  facie  means  "legitimate  children.'^  There  must  ap- 
pear on  the  will  a  clear  and  unmistakeable  intention  to 
enable  ill^timate  children  to  take:  Swaine  v.  Kenner- 
ley  (a),  and  Homria  v.  Lloyd  (6) ;  and  that,  as  no  such  inten- 


Argutnent, 


(a)  1  V.  &  R  469. 


(6)  T.  &  R  310. 
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tion  was  shewn  in  this  will,  the  plaintiff  was  solely  entitled 
as  the  only  child,  according  to  the  terms  of  the  will,  in  the 
event  of  there  being  one  child  only. 

Mr.  Malvns  and  Mr.  J.  V.  Prior  contended,  that  a  word 
importing  plurality  could  only  be  satisfied  by  more  than 
one,  that  is,  by  the  children ;  so  that  the  two  illegitimate 
children  must  be  included  with  the  legitimate  child,  and  all 
must  take  equally:  QUI  v.  Shelly  (a). 


Mr.  Bacon  and  Mr.  Shebbeare  for  the  trustee  and  exe- 
cutor. 

Jtuiffm^iu.  The  Vice-Chancellor  said — ^This  case  is  concluded  by 
the  decision  in  OUl  v.  Shelly  (a).  The  will,  on  its  face, 
bears  evidence  that  the  testator  intended  his  gift  not  for 
one  child,  but  for  a  plurality  of  persons,  "  the  children  of 
my  late  nephew,  John  LeigL"  If  there  is  a  class  of  per- 
sons who,  and  who  alone,  answer  that  description;  and, 
moreover,  if  it  appears  that  the  testator  has  dealt  with 
these  children  as  a  class,  I  have  no  choice.  There  seems 
no  proper  mode  of  getting  rid  of  the  plurality  of  the  word 
"  children;"  for,  John  Leigh  having  died  previously  to  the 
date  of  the  will,  leaving  one  Intimate  child  only,  there 
never  could  be  a  plurality  of  legitimate  children  to  answer 
the  description  of  "  children." 

When  it  appears  from  the  will,  that  a  gift  to  a  class  is  in- 
tended, and  it  is  proved  that  the  testator  has  spoken  of 
persons  as  constituting  that  class,  the  gift  to  those  per- 
sons must  be  supported,  if  the  intention  is  to  be  fulfilled. 

In  a  gift  to  the  children  of  a  living  person,  the  case  would 
be  different;  for  it  might  be  that  legitimate  children  of  mdx 


(a)  2Bu8s.  &My.336. 
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a  person  might  come  into  existence,  who  would  answer  the 
description  more  accurately;  but  this  cannot  be  the  case 
where  the  person  to  whose  children  the  gift  is  made  was 
dead  at  the  date  of  the  will  


WEBSTER  V.  WEBSTER  Jan.  ^h; 

TJune  8th. 
HE  plaintiff  in  this  suit  was  Ann  Webster,  widow,  who  in  i^  deed  of 
sued  in  formft  pauperis  on  behalf  of  herself  and  all  other  the  S|J£^d**  cove- 
creditors  of  William  Granville  Webster,  her  deceased  hus-  nanted  with 
band,  against  Frederick  Taylor  Webster,  the  devisee  of  the  pay  an  an- 
real  estates  of  the  deceased,  and  Louisa  Webster  and  John  S^J|SJ[^ 
Fox,  the  executrix  and  executor  of  his  will,  for  the  usual  of^w^fe 

dunngher 

administration  decree  against  the  real  and  personal  estate  life;  and  the 
of  the  testator,  and  against  Thomas  Siunmers,  as  the  trustee  nanted  to  hi- 
of  a  deed  executed  on  the  separation  of  the  plaintiff  finom  the  ^^^d^' 

testator.  against  her 

By  her  original  bill,  the  plaintiff  claimed  to  be  a  creditor  the  huaband'B 

of  the  testator  8  estate  under  the  deed  of  separation  executed  JjSoli,  by 

by  and  between  the  testator  and  herself,  by  which  the  tes-  ^^^  alleged 
•^  '     ''  that  the  separ- 

tator  covenanted  to  pay  to  her  an  annuity  of  651.  for  ationcou- 

1       I  .f  tinned  till  the 

her  Me.  death  of  the 

The  defendants  pleaded  in  bar  to  this  claim,  that  the  deed  th^t^^'^!"*^ 

of  separation,  and  the  obligation  to  pay  the  annuity  accord-  nnity  had  been 

always  paid  by 
the  husband 
and  by  his  executors  and  doTisee  for  more  than  four  years ;  and  she  claimed  to  be  a  creditor 
against  the  husband's  estate  in  respect  of  the  annuity.  The  devisee  (the  personalty  being 
insufficient)  pleaded  reconciliation  and  recohabitation  as  a  complete  defence: — Held,  that 
the  averments  in  the  bill  did  not  entitle  the  plaintiff  to  an  answer  as  to  any  matter  averred 
in  the  bill,  and  the  plea  was  allowed. 

The  plaintiff,  by  her  amended  bill,  averred  that  the  husband,  being  in  bad  health,  pro- 
mised the  trustee  to  continue  the  annuity  to  her,  and  to  secure  it  upon  his  real  estate;  and 
that,  by  such  promise,  he  induced  the  wife  to  return  to  live  with  him,  with  the  trustee's 
consent.  A  demurrer  by  the  devisee,  for  want  of  equity,  was  disallowed,  on  the  ground 
that  the  promise  by  the  husband  to  the  trustee,  as  the  condition  of  the  recohabitation, 
bound  him  and  his  real  assets. 
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StaUtMnt, 


ing  to  the  covenant^  had  been  put  an  end  to  by  subsequent 
cohabitation. 

The  statements  contained  in  the  original  bill,  so  fiar  as 
material  in  reference  to  the  question  raised  by  the  pleas, 
were  to  the  following  purport : — 

That,  on  the  27th  of  September,  ]84>3,  the  plaintiff  inters 
married  with  William  Granville  Webster ;  and  that^  some  un- 
happy differences  having  arisen  between  the  testator  and 
the  plaintiff,  they,  in  the  year  1844,  mutually  agreed  to  live 
separate  and  apart  from  each  other ;  and  that  thereupon  an 
indenture,  dated  the  4th  of  December,  1844,  was  duly 
signed,  sealed,  and  delivered  by  the  testator  to  the  plaintiff 

The  deed  was  set  out  at  length  in  the  bill,  but  the 
following  is  a  sufficient  summary  of  its  contents: — 

After  reciting  the  differences  between  the  husband  and 
wife,  the  said  testator,  for  himself  his  heirs,  executors,  and 
administrators,  covenanted  with  the  said  Thomas  Summers, 
his  executors,  administrators,  and  assigns,  that  it  should  be 
lawful  for  the  said  plaintiff,  irom  time  to  time  and  at  all 
times  from  thenceforth  during  her  natural  life,  to  live  sepa- 
rate and  apart  from  him,  and  to  reside  and  be  in  such  places, 
and  to  follow  and  carry  on  such  trade  and  business  as  she  the 
said  plaintiff,  from  time  to  time  at  her  will  and  pleasure, 
notwithstanding  her  said  coverture,  and  as  if  she  was  then 
sole  and  unmarried,  should  think  fit;  and  that  the  said  tes- 
tator would  not  sue  the  plaintiff  in  the  Ecclesiastical  Court 
or  any  other  Court  for  living  separate  and  apart  from  him, 
or  compel  her  to  cohabit  with  him ;  and  that  he  would  not^ 
without  the  consent  of  the  said  Thomas  Summers,  visit  her 
or  knowingly  come  into  any  house  or  place  where  she  should 
dwell  or  reside :  with  other  clauses  usual  in  deeds  of  separation. 
These  provisions  concluded  with  a  covenant  in  the  following 
terms : — "  That  the  said  William  Granville  Webster,  his 
heirs,  executors,  or  administrators,  or  some  or  one  of  them, 
shall  and  will  well  and  truly  pay  or  cause  to  be  paid  unto 


CASES  IN  CHANCERY. 


491 


the  said  Ann  his  wife  and  her  oasigns,  during  the  term  of  her 
natural  life,  for  and  towards  her  better  support  and  mainten- 
ance, one  annuity  or  yearly  sum  of  65Z.  of  lawful  money  of 
Great  Britain,  free  and  clear  of  all  taxes,  charges,  and  deduc- 
tions whatever,  the  said  annuity  or  yearly  sum  of  65{.  to  be 
paid  and  payable  to  her  the  said  Ann  and  her  assigns,  during 
her  natural  life,  by  two  half-yearly  payments  in  each  and 
every  year,  on  the  days  and  tunes  hereinafter  mentioned,  that 
is  to  say,  on  the  25th  day  of  March  and  the  29th  day  of  Sep- 
tember, the  first  half-yearly  payment  thereof  to  begin  and 
be  made  on  the  25th  day  of  March  next;  and  which  said 
sum  of  652.  per  annum,  so  hereby  made  payable  to  her  the 
said  Ann  Webster  in  the  manner  as  aforesaid,  she  the  said 
Ann  Webster  doth  hereby  agree  to  take  in  full  satisfaction 
for  her  support  and  maintenance  and  all  alimony  whatso* 
ever  during  her  covertura" 

The  bill  stated  that  the  said  separation  did  take  place,  and 
continued  until  the  decease  of  the  testator ;  and  that  the 
indenture  was  acted  upon  in  all  respects  by  all  the  parties 
thereto  until  that  time. 

The  bill  also  stated  that  the  testator,  by  his  will,  dated 
the  24th  of  December,  184'5,  gave,  devised,  and  bequeathed 
all  his  real  and  personal  estate  unto  his  brother,  the  de- 
fendant, Frederick  Taylor  Webster,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  subject,  nevertheless,  to  the  pay- 
ment of  his  just  debts,  funeral  expenses,  and  the  charges  of 
proving  his  said  will;  and  that  the  testator,  after  giving 
certain  pecuniary  legacies,  appointed  the  defendants,  his 
mother  Louisa  Webster  and  John  Fox,  joint  executrix  and 
executor  of  his  will. 

The  bill  stated,  that  the  testator  died  on  the  26th  of 
January,  1846,  and  the  proof  of  the  will  by  the  defendants, 
Louisa  Webster  and  John  Fox. 

•  That  the  annuity  of  651.  so  granted  by  the  plaintiff  was 
duly  paid  her  by  the  testator  up  to  the  time  of  his  decease; 

VOL.  L  K  K  S.  G. 
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and  that^  after  his  decease,  the  payment  of  the  said  annuity 
was  continued  by  the  defendants  Louisa  Webster  and  John 
Fox,  and  the  defendant  Frederick  Taylor  Webster,  up  to 
the  25th  of  March,  1850;  but  that  the  defendants  had  e^er 
since  that  date  refused  to  continue  the  payment  of  the  an- 
nuity to  her. 

The  prayer  of  the  bill  was,  that  an  account  mi^t  be 
taken  of  what  was  due  and  owing  to  the  plaintiff  in  req)ect 
of  the  annuity  of  65Z.,  and  for  the  usual  accounts  and  relief 
in  a  creditor's  suit 

To  this  bill  the  defendant  Frederick  Taylor  Webster 
pleaded,  that^  subsequent  to  the  date  of  the  deed  of  separa- 
tion set  out  in  the  bill,  the  plaintiff  and  her  deceased  hus- 
band, the  testator,  were  mutually  reconciled  to  each  other, 
and  again  cohabited  together  as  husband  and  wife,  and  sub- 
mitted whether  he  was  bound  to  make  any  further  defence 
to  the  plaintiffs  bilL 

Mr.  C.  Hall,  for  the  plaintiff,  objected,  that  the  plea^  even 
though  it  was  to  the  whole  bill  and  all  the  relief  asked,  was 
insufficient  without  an  answer  as  to  the  facts  alleged  by  the 
bill,  which,  if  true,  might  support  the  bill,  even  if  the  plea 
were  sustainable,  because  such  answer  might  have  shewn 
that  the  plea  was  untrua  The  plaintiff  has  a  right  to  read 
the  defendants'  answer  upon  the  argument  on  the  plea 
The  rule  is  thus  stated  by  Lord  Rede6dale((i): — 

''  K  there  is  any  charge  in  the  bill,  which  is  an  equi- 
table circumstance  in  feivour  of  the  plaintiffs  case,  against  the 
matter  pleaded,  as  fraud  or  notice  of  title,  that  charge  must 
be  denied  by  way  of  answer  as  well  as  by  averment  in  the 
plea  In  this  case  the  answer  must  be  full  and  clear,  or  it 
will  not  be  effectual  to  support  the  plea.''  His  Lordship 
supports  this  proposition  by  several  authorities.  Now,  in 
Crew  V.  Tyrrell  (6),  where  to  a  bill  by  a  plaintiff  claiming 
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under  a  devise  of  real  estate,  the  defendant  put  in  a  plea  1853. 
founded  upon  the  statute  of  32  Hen.  8,  a  2,  the  Court 
although  it  considered  the  plea  to  be  good  in  substance, 
held  it  to  be  defectiye  because  the  defendant  had  not  an- 
swered a  part  of  the  bill,  in  which  it  was  alleged  that  the 
ancestor  of  the  defendant  had  entered  upon  the  premises  in 
question,  and  occupied  them  as  tenant  to  those  under  whom 
the  plaintiff  derived  his  title. 

In  Emerson  v.  Harlomd  (a)  the  CJourt  overruled  the 
plea,  because  it  was  not  supported  by  an  answer;  and  there 
the  plea  covered  all  the  relief  That  case  was  carried  by 
appeal  to  the  House  of  Lords  (6),  with  a  similar  result, 
though  the  point  does  not  in  either  report  appear  in  the  mar- 
ginal note.  In  the  case  of  MctcOregor  v.  The  EaM  India 
Ciympany  (c),  the  answer  went  only  to  the  plaintiff's  title, 
which  the  defendants  by  their  plea  did  not  controvert;  and 
therefore  the  answer  was  not  thought  necessary. 

The  Yic£-Chancellob>  without  calling  on  the  other  side,  Judymmi. 
said: — I  cannot  sustain  the  objection  to  this  plea  on  the 
point  of  form.  The  argument  connects  this  formal  objec- 
tion with  matters  of  substance;  but  the  averments  in  this 
bill  are  not  so  framed  as  to  entitle  the  plaintiff  to  an 
answer  in  support  of  any  matter  charged  in  her  bill  in 
avoidance  of  the  plea.  Even  according  to  the  strictness  of 
the  old  form  of  pleading,  I  can  see  no  averment  in  the  bill 
that  would  justify  me  in  holding  this  plea,  though  without 
an  answer,  to  be  invalid,  and  in  deciding  that  the  plaintiff 
is  entitled  to  any  discovery  from  the  defendant  by  answer. 
Nothing  is  better  settled  than  that  a  plea  to  the  whole 
relief  is  a  plea  to  the  whole  discovery,  unless  the  discovery 
sought  is  of  a  nature  to  disprove  the  plea,  or  to  shew  some 
fact  to  avoid  it     I  find  neither  of  those  circumstances  in 
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this  case,  and  therefore  I  cannot  overrule  the  plea  on  this 
formal  objection. 

Mr.  Molina  and  Mr.  Macqueen  in  support  of  the  plea.— 
The  subsequent  cohabitation  alleged  in  defence  by  way  of 
plea  is  a  condonation,  which  rendered  the  deed  of  separation 
absolutely  void:  Westmeath  v.  Westraealh  (a),  Hindley  v. 
The  Marquis  of  Westmeaih  (b),  St  John  v.  St  John  (c), 
Scmders  v.  Rod/way  (d),  and  2  Roper  on  Husband  and 
Wife,  273,  n. 

Even  if  it  should  appear  that  the  husband  continued  the 
payments  of  the  annuity  as  they  accrued,  this  was  only  the 
voluntary  act  of  the  husband,  and  cannot  be  relied  on  as 
setting  up  the  deed,  which  had,  by  reason  of  the  reconcilia- 
tion, become  absolutely  void. 


Mr.  C,  HaU  in  support  of  the  bill. — ^Admitting  the 
general  principle,  that  re-cohabitation  is  a  condonation,  and 
that  it  avoids  the  terms  of  the  deed  as  to  separation;  and 
that  the  cases  shew  that  an  annuity  payable  only  during 
separation  is  avoided  ako;  yet,  here  the  grant  is  to  the 
trustee,  not  during  separation  merely,  but  for  life.  This 
was  clearly  a  valid  covenant  The  operation  of  the  deed 
might  be  suspended  by  re-cohabitation;  but  it  could  be  sus- 
pended only,  and  on  the  death  of  the  husband  it  revived 
for  the  residue  of  the  plaintiff's  lifa — He  cited  Chiwden  v. 
Draper  {e)y  Fletcher  v.  Fletcher  (f),  Jee  v.  Thurloe{g), 
and  relied  on  Wilson  v.  Mushett  (h), 

Mr.  Malms  in  reply. — ^The  rule  is,  that  subsequent  co- 
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habitation  renders  the  deed  of  separation  absolutely  void; 
and  although  a  voidable  deed  may  possibly  be  sustained, 
nothing  can  set  up  a  void  deed. 

The  Vicb-Chancellor  :— 

The  plaintifiTs  right  to  a  decree  must  depend  on  the      judamenu 
question  whether  or  not,  at  the  time  of  the  death  of  the 
husband,  she  was  a  creditor  against  his  estate  upon  this 
deed     She  avers  her  right  as  a  creditor  under  it     By  her  • 

bill  she  states  distinctly  that  the  separation  took  place  and 
continued  until  the  death  of  the  husband;  and  that  the  an- 
nuity had  been  paid  up  to  the  death  of  the  husband,  and  that 
the  payment  was  continued  for  some  time  since  his  death. 
Whether  the  deed  of  separation  by  which  the  husband  cove- 
nanted with  the  trustee  to  pay  an  annuity  to  him  for  the 
wife  during  her  life,  and  the  trustee,  on  the  other  hand, 
covenanted  to  indemnify  the  husband  against  the  debts 
which  the  wife  might  contract  during  the  separation,  is  a 
valid  deed,  is  a  question  of  great  difficulty.  According  to 
the  jwlicy  of  the  law,  as  it  is  now  understood,  it  would,  in  an 
ordinary  case,  be  unquestionable,  that,  after  the  execution  of 
a  deed  of  separation,  and  after  the  separation,  the  facts 
averred  by  this  plea^  namely,  the  reconciliation  and  the 
subsequent  cohabitation,  would  annul  the  deed.  But  the 
difficulty  in  this  case  is  the  averment  of  the  promise  made 
by  the  husband  to  the  trustee  immediately  before  the  re- 
conciliation, and  on  which  that  reconciliation  was  obtained, 
and  the  subsequent  payment  of  the  annuity  up  to  and  since 
the  death  of  the  husband.  The  plea  states  a  reconcili- 
ation and  re-cohabitation  as  a  complete  answer  to  the  whole 
case  made  by  the  bill;  and  if  it  be  law,  as  I  must  hold  that 
it  is,  that  the  subsequent  reconciliation  and  re-cohabitation 
annul  the  deed  of  separation,  I  do  not  find  any  averments 
in  this  bill  of  any  subsequent  acts  of  the  husband  on  which 
I  can  hold  that  the  ordinary  consequences  of  reconciliation 
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can  be  avoided.  The  relirf  sought  by  the  bill  is  entirely  upon 
the  footing  of  that  deed,  and  for  the  performance  of  its  sdpu' 
lations.  The  bill  is  not  so  framed  as  to  anticipate  the  defence 
of  the  plea  and  to  avoid  it  by  stating  any  conduct^  if  there  has 
been  any,  such  as  would  amount  to  a  continuance  of  the 
obligation  of  the  deed,  and  enable  the  Court  to  deal  with  the 
assets  of  the  husband  under  the  deed  exactly  as  if  he  had 
re-executed  the  deed  upon  a  second  separation.  It  appeara 
that  the  husband  dealt  with  his  wif^  until  his  death,  as  if 
she  had  a  right  to  the  annuity  under  this  deed,  and  that  he 
made  his  will  without  inserting  in  it  any  provision  for  har, 
but  apparently  considering  her  entitled  to  the  provision  for 
her  life  secured  to  her  by  this  annuity.  On  the  whole, 
however,  I  must  treat  the  plea  aa  a  complete  defence  to 
the  biU  as  it  is  at  present  framed ;  but  I  shall  allaw  the 
plaintiff  an  opportunity  of  amending  the  bill,  if  she  asks  for 
that  indulgence,  to  enable  her,  if  she  can,  to  make  a  case  to 
shew  such  circumstances,  if  any,  ob  might  induce  the  Ciourt 
to  hold,  that,  by  his  subsequent  conduct^  the  assets  of  the 
husband  have  been  bound  to  the  widow  as  a  creditor. 


The  plea  was  allowed  without  costs.  Liberty  was  given 
to  the  plaintifif  to  amend  within  three  weeks,  otherwise  to 
reply  to  the  plea. 

The  plaintiff  availed  herself  of  the  permission,  and 
amended  her  bill 


Statemeiu.  By  the  bill  thus  amended,  the  plaintiff  instead  of  alleging 
that  the  separation  continued  up  to  the  time  of  the  decease 
of  the  testator,  alleged  that  the  separation  continued  until 
the  14th  of  June,  1846,  and  that  the  indenture  was  acted 
upon  by  all  parties  tmtil  that  day. 

The  other  amendments  in  the  biU  introdu^d  the  follow- 
ing statements: — 
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"  That,  at  the  latter  end  of  the  year  1845,  tlie  said  William 
Granville  Webster  was  in  a  very  bad  state  of  health ;  and  in 
the  month  of  December  in  that  year  he  called  upon  your 
oratrijc  at  her  mother's  house,  where  she  was  then  residing, 
and  he  then  requested  her  to  return  and  live  with  him,  and 
stated,  thaty  if  she  would  do  so,  the  annuity  which  he  had 
secured  to  her  by  the  before-stated  indenture  should  con- 
tinue payable;  and  he  also  stated,  that  he  would  make  it 
safe  for  her  by  charging  it  on  his  freehold  property;  and 
that>  in  replying  to  such  request,  your  oratrix  stated  that 
she  could  not  so  live  with  him  the  said  William  Granville 
Webster,  unless  with  the  sanction  of  her  trustee  the  said 
Thomas  Summers;  and  that  the  said  William  Granville 
Webster  then  stated  that  he  would  see  the  said  Thomas 
Summers  on  the  subject 

"  That^  in  consequence  of  the  said  William  Granville  Web- 
ster becoming  more  ill,  he  was  imable  to  call  on  the  said 
Thomas  Summers  until  early  in  the  month  of  January, 
1845,^  when  he  called  upon  the  said  Thomas  Summers,  and 
asked  the  said  Thomas  Summers  to  give  his  consent  to  the 
plaintifiTs  returning  to  live  with  him  the  said  W.  G,  Webster, 
stating,  that,  if  she  would  do  so,  the  annuity  which  was  al- 
ready payable  to  her  should  not  only  be  continued,  but  that 
he  would  secure  it  on  his  real  estate;  and  the  said  Thomas 
Summers  then  stated,  that  he  should  not  consent  to  the  plain- 
tiff returning  to  reside  with  the  said  W.  G.  Webster,  unless 
he  the  said  Thomas  Summers  was  assured  by  the  said  W. 
G.  Webster  that  the  said  annuity  would  be  continued  to 
plaintiff  for  her  life ;  whereupon  the  said  W.  G.  Webster 
assured  the  said  Thomas  Summers  that  the  said  anntdty 
should  continue  to  be  paid  to  plaintiff  for  her  life,  and  that 
he  would  further  secure  it  on  his  real  estate;  and,  on  the 
faith  of  such  assurance,  and  it  being  understood  and  agreed 
by  and  between  the  said  Thomas  Simimers,  acting  as  the 
trustee  of  and  for  and  onbehalf  of  your  oratrix,  and  the  said 
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W.  G.  Webster,  that  the  said  aimuity  ahotdd  be  so  con- 
tinued, the  said  Thomas  Summers  gave  to  the  said  W.  Q 
Webster  his  consent  to  plaintiflTs  returning  to  reside  with 
the  said  W.  G.  Webster. 

"  That  shortly  afterwards  the  said  W.  G.  Webster  called  on 
plaintiff  at  Broome,  where  she  was  then  staying,  and  told 
her  what  had,  as  hereinbefore  is  stated,  passed  at  his  said 
interview  with  the  said  Thomas  Summers;  and  that  the  said 
Thomas  Summers  had  consented  to  plaintiff  returning  to 
live  with  him  the  said  W.  G.  Webster,  on  condition  that  the 
said  annuity  was  continued  and  made  secure;  and  the  said 
W.  G.  Webster  then  promised  plaintiff  that  such  annuity 
should  continue  payable  to  her  for  life  if  she  would  return  to 
live  with  him,  and  that  he  would  secure  it  on  his  real  estate; 
and  plaintiff,  relying  on  the  promise  made  to  the  said  Tho- 
mas Summers,  and  upon  the  said  promises  to  herself,  and 
acting  upon  the  consent  given  by  the  said  Thomas  Sum- 
mers, consented  to  retimi  to  live  with  the  said  W.  G.  Web- 
ster; and  she  did  accordingly  do  so  on  the  14th  of  Januaiy, 
1846,  and  thenceforth  continued  to  live  with  the  said  W.  GL 
Webster  up  to  the  day  of  his  death,  which  happened  on  the 
26th  day  of  January,  1846,  he  being  very  ill  when  plaintiff 
went  home  with  him." 

The  defendant,  Frederick  Taylor  Webster,  demurred  to 
this  bUl  as  amended,  for  want  of  equity. 


Afffumeiu.         ^'  ^<^i'^  <^d  Mr.  Macqueen,  in  support  of  the  de- 

murrer. 

The  reconciliation  and  subsequent  cohabitation,  admitted 
upon  the  plaintiff's  amended  bill,  rendered  the  deed  null 
and  void:  this  was  the  conclusion  to  which  the  Court  came 
upon  the  plea,  which,  in  substance,  stated  the  same  case 
against  the  oidginal  bill  which  the  amended  case  makes,  and 
the  plea  was  sustained ;  and,  on  the  principles  on  which  the 
plea  was  upheld,  this  demurrer  must  be  allowed.     Even  a 
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Verbal  agreement  to  reside  together  in  the  same  house,  and 
not  to  cohabit  as  man  and  wife,  was  held  to  render  a  deed 
of  separation  void  id  WeetrrieaOi  v.  Westmeathip).  The 
deed  in  this  case  being  void,  no  effect  can  be  given  to  any 
thing  which  it  contains.  The  policy  of  the  law  is  to  £EK;ili- 
tate  reconciliation,  and  any  clause  in  a  deed  of  separation 
interposing  the  consent  of  a  third  party  as  a  necessary  pre- 
liminary to  the  reconciliation  of  husband  and  wife,  is  con- 
trary to  that  policy  of  the  law.  Any  promise  to  or  agree- 
ment with  the  trustee  to  induce  the  reconciliation  was  not 
binding  on  the  husband;  and  the  verbal  promise  which  the 
plaintiff  sets  up  by  her  bill  as  having  been  made  by  the 
husband  to  the  trustee  to  pay  the  annuity,  was  without  con- 
sideration and  absolutely  void.  The  subsequent  payments 
of  the  annuity,  whether  made  by  the  husband  during  his 
lifetime,  or  by  his  representative  after  his  decease,  were 
purely  voluntary  payments,  which  in  no  way  avail  the 
plaintiff  in  establishing  a  right  to  the  annuity  as  a  debt  due 
from  the  husband;  and,  as  between  the  husband  and  wife, 
there  cannot  be  any  agreement  aj9  between  themselves 
to  change  their  legal  capacities  and  characters:  Ma/rshM  v. 
RuttonQ)). 

Mr.  CI  HaU  in  support  of  the  bill — ^Although  the  deed 
of  separation  may  contain  some  provisions  which  would  be 
inapplicable  under  a  reconciliation,  there  is  nothing  to  pre- 
vent even  a  Court  of  law  from  giving  effect  to  a  covenant  to 
pay  an  annuity  at  the  suit  of  the  trustee  under  a  deed  of 
separation  after  reconciliation,  where  the  covenant  in  the 
deed  of  separation  was  to  pay  beyond  the  period  of  se- 
paration. That  was  decided  in  Wilsons, Mu8heU{c),  All 
that  is  sought  by  this  bill  is  relief  foimded  on  that  prin- 
ciple.    On  separation  upon  good  consideration,  namely,  the 
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covetiant  of  indemnity  by  the  trustee,  the  husband  cove- 
nanted mth  the  trustee  to  pay  an  annuity  duiing  the  wife's 
life,  irrespectiye  of  whether  she  returned  to  live  with  him 
or  not  This  oovenant  oould  not  be  cancelled  or  annulled 
verbally.  This  case  does  not  come  within  the  decision  in 
WestTmaOi  v.  Weet'meicvthf  which  turned  upon  an  agree- 
ment between  the  husband  and  wife  as  between  themselves; 
but  in  this  case  an  express  contract  was  entered  into  by 
the  husband  with  the  trustee  whilst  the  separation  con- 
tinued,  to  continue,  as  the  price  of  re-cohabitation,  the  pro- 
vision which  by  the  deed  of  separation  he  had  for  valuable 
consideration,  viz.  the  trustee's  covenant  of  indemnity 
against  the  wife's  future  debts,  covenanted  to  pay.  This 
agreement  was  performed  by  the  husband  during  his  life^ 
and  he  made  his  will  in  the  belief  that  the  contract  bound 
him  and  his  estate ;  and  this  contract  must  be  treated  as 
having  been  in  part  performed  by  all  the  parties,  and  par- 
ticularly by  the  plaintiff  who,  relying  on  the  contract,  re- 
turned and  lived  with  the  husband  till  his  death. 

It  is  said,  that  the  law  fevours  the  reconciliation  of  hus- 
band and  wife ;  but  to  uphold  the  binding  effect  of  the 
promise  made  in  this  case  upon  reconciliation  is  the  best 
means  of  fevouring  such  reconciliation. — He  also  cited 
Haigh  v.  Brocks  (a),  Croabie  v.  M'Dowd  (b),  Ki/rwan  v. 
Kirwa/n  (c). 


Mr.  Molina  in  reply. — ^It  is  enough  to  say  of  Wilson  v. 
Mushett{d)^  relied  upon  on  behalf  of  the  plaintifi^  that  it 
stands  alone,  and  that  it  is  contrary  to  the  cases  cited  in  sup- 
port of  the  demurrer,  and  to  the  general  principle  of  the  law. 
Upon  all  the  cases,  except  that,  it  appears  that  there  can 
be  no  contract  for  any  consideration  as  between  husband 
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and  wife  on  reconciliation  and  living  together  again.  A  con- 
tract to  this  effect,  as  between  husband  and  wife,  is  impoB- 
sibla  This  has  been  decided  in  Marshall  v.  Hutton 
already  cited ;  and  the  wife  can  have  no  separate  estate, 
created  merely  by  a  deed  of  separation,  which  can  give  any 
greater  effect  to  any  contract  with  a  trustee  on  her  behalf. 


1863. 


The  VlCB-CHANCELLO]a  said : — 

The  question  is,  whether  the  plaintiff  has  a  right  to  main- 
tain this  bill  as  a  creditor  upon  the  estate  of  her  deceased 
husband.  If,  upon  the  allegations  in  the  bill,  it  appears 
that  the  husband  made  a  provision  for  his  wife  such  as  this 
Court  will  enforce,. it  will  be  binding  on  his  estata 

It  is  said,  that  the  daim  of  the  wife  cannot  prevail,  be- 
cause the  covenant  on  which  it  is  based  was  contained 
in  a  deed  of  separation,  which  has  been  put  an  end  to  by 
the  subsequent  cohabitation  of  the  husband  and  wife.  If 
the  case  had  rested  here,  it  could  not  be  maintained 
But  what  subsequently  took  place  was  this,  that  the  hus« 
band,  when  he  applied  to  and  obtained  the  consent  of  the 
trustee  to  his  wife^s  returning  to  him  in  his  illness,  volun** 
tarily  stipulated,  and  laid  himself  under  an  obligation, 
that  the  same  annuity  which,  upon  the  covenant  contained 
in  the  deed  of  separation,  the  wife  was  entitled  to,  should 
still  be  continued  as  a  provision  for  her,  and  that  he 
should  be  bound  by  his  covenant  to  pay  it  I  am  not  at 
liberty  to  hold,  that  this  agreement,  made  under  such  cir- 
cumstances, does  not  bind  the  husband,  and  create  a  charge 
upon  his  assets.  Such  a  conclusion  would  be  contrary  to 
the  decision  of  the  Court  in  Wilson  v.  Muehett  (a),  in  which 
an  agreement  to  continue  the  provision  made  on  a  separa- 
tion for  the  wife  was  held  to  be  valid. 


JiidgvM^ 


(a)  3  B.  &  Ad.  743. 
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Judgment. 


Here  the  husband,  as  the  conditioii  of  his  wife's  retom- 
ing  to  him,  voluBtarily  bound  himself  to  continue  this  pro- 
vision for  his  wife,  and  he  performed  this  agreement  during 
his  lifa  He  paid  the  annuity  according  to  the  terms  of 
the  deed  and  of  his  agreement  as  Icmg  as  he  lived.  He 
died  bound  by  it  His  representatives  continued  to  pay  it 
until  1850,  and  are  not  freed  from  this  obligation. 

Upon  these  facts,  as  alleged  in  the  bill,  the  demurrer  can- 
not be  sustained.  My  decision  proceeds  upon  this,  that  the 
settlement  by  the  husband  on  the  wife  on  the  recondliar 
tion,  was  a  confirmation  of  the  annuity  to  the  wife,  so  as  to 
bind  his  asseta     There  must  be  no  costs  on  either  side. 


Upon  an  appeal  by  Frederick  Taylor  Webster,  the  case 
was  argued  before  the  Lord  Chancellor  and  the  Lords 
Justices,  on  the  16th  of  July,  1853,  when,  vdthout  hearing 
coimsel  for  the  respondents,  the  appeal  was  dismissed  with 
costs ;  and  the  plaintiff,  being  a  pauper,  their  Lordships 
ordered  that  the  defendant  should  pay  to  the  plaintiff  the 
casts  of  the  hearing  before  the  Yice-Chancellor. 


CASES  IN  CHANCERY. 


TUDEK  V.  MORRIS.  June  7th  d: 

Tilth. 
HIS  was  a  claim  by  two  mortgagees,  seeking  payment  The  Act  to 
of  2000i.  and  interest,  secured  upon  certain  hereditaments  p^tice*^^ 
in  the  comity  of  Carmarthen,  or,  in  the  alternative,  for  the  Chancery  (15 

n      ,  .  n  ,  .  .  ,  ,     &  16  Vict.  C. 

foreclosure  of  the  eqmty  of  redemption  m  the  mortgaged  86, 8.42,  r.  9,) 

wPmisAfl.  having  given 

premisea  a  discretion  to 

The  claim  stated  that  the  hereditaments  in  question  had  *^®  Court  to 

^  treat  trusteoB, 

been  settled  to  such  uses  as  the  defendants,  John  Morris  in  whom  the 

and  Maria  Eliza  his  wife,  should  jointly  appoint,  and,  in  veetB,  as  re- 

defiiult  of  appointment,  to  the  uses  of  the  said  John  Morris  ^^  ornot  ^^ 

for  life,  with  remainder  to  the  use  of  Mrs.  Morris  for  life,  "P^"* »  claim 

by  a  mortgar 

remainder  to  the  use  of  two  trustees,  of  lyhom  the  survivor  gee,  seeking  to 
was  a  defendant^  and  their  heirs,  "  in  trust  for  certain  per-  tatTa^hwt^ 
sons  therein  named  or  mentioned ;"  but  the  trusts  were  not  *^?  trustees 

'  ^  ^  ^      only  of  an  cr- 

further  stated  upon  the  claim,  nor  in  the  affidavit  filed  in  tate  in  remain- 

_^     -  ^,        ,   .  der,  "  in  trust 

support  01  the  Clami.  for  certain 

Mr.  and  Mrs.  Morris  had,  by  exercising  the  power  of  ap-  ^^J^ed*or^ 
pointment,  mortgaged  the  estate  to  a  mortgagee  for  securing  mentioned," 
20002.  and  interest     The  plaintiff  in  this  daim  of  fore-  in  exercise  of 
closure  were  the  representatives  of  the  mortgagee.  tion,  requii4d 

The  defendants  named  in  the  claim  were  Morris,  the  J^'tJ^eceB- 

^^  tuis  que  trust 

surviving  trustee  of  the  settlement^  and  other  parties  who  should  be 

mado  Dai*ti6R 

had  interests  in  the  real  estates ;  but  the  persons  entitled  or  that  an  affl- 
under  the  trusts  of  the  ultimate  use  in  the  settlement  were  du^^tiiat^ 
not  made  parties,  a?  defendants  or  otherwise.  J^«y  ^^?^ 

-^  tice,  and  did 

not  object  to 

Mr.  Walker  and  Mr.  SideboUorriy  for  the  plaintiflfe,  stated  decim  ^^^'^^^^ 
the  claim. 

The  Yice-Chancellob  suggested  that  the  persons  en- 
titled imder  the  ultimate  trusts  were  parties  in  whose  ab- 
sence it  would  be  unjust  to  make  the  order  asked. 
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Mr.  WaUcev  and  Mr.  Sidebottom  submitted  that  these 
persons  were  not  necessary  parties  to  the  claiin,  and  that 
by  rule  9,  of  section  42  of  the  15  &  16  Vict,  a  86,  the 
trustees  sufficiently  represented  all  persons  beneficiBlly  hi- 
terested  under  the  trust  (a). 

They  asked  for  a  sala 

Mr.  E,  F.  Smith  appeared  for  the  defendanta 


Judgment,       The  ViCE-CHANCELLOB  : — 

The  persons  interested  in  the  ultimate  trust  declared  by 
the  settlement  have  a  right  of  redemption.  It  is  in  the 
discretion  of  the  Court  either  to  treat  the  trustees  as  repre- 
senting the  trust  or  not;  and,  in  exercise  of  that  discretion, 
I  must  require  either  that  those  persons  who  are  interested 
in  the  trust  be  made  parties  to  the  daim,  or  that  an  affida- 
vit be  produced,  to  the  effect  that  they  have  had  notice  of 
these  proceedings,  and  that  they  do  not  object  to  the  decree 
proposed  to  be  made. 

The  cause  must  stand  over  for  that  purpose. 


June  Xith. 


All  the  cestui  que  trusts  appeared  by  counsel  upon  the 
adjourned  hearing  of  the  claim,  and  a  decree  for  sale  was 
made  in  presence  of  all  parties  interested. 


(a)  By  sUt.  16  &  16  Vict,  c 
86,  a.  42,  role  9,  it  is  enacted  as 
follows : 

^  In  all  suits  conoeming  real 
or  personal  estate  which  is  vested 
in  tmatees  under  a  will,  settle 
ment,  or  otherwise,  such  trustees 
shall  represent  the  persons  be- 
neficially interested  under  the 
trusty  in  the  same  manner  and 
to  the  same  extent  as  the  execu- 
tors or  administrators  in  suits 


concerning  personal  estate  re- 
present the  persons  beneficially 
interestedinsuch personal  estate, 
and  in  such  cases  it  shall  not  he 
necessary  to  make  the  penons 
benefidallj  interested  under  the 
trust  parties  to  the  suit,  but  the 
Court  may,  upon  consideration  of 
the  matter,  on  the  hearing,  if  it 
shall  so  think  fit,  order  such 
persons  or  any  of  them  to  be 
made  parties.** 


CASES  IN  CHANCERY. 


ANSTEY  V.  HOBSON.  ^^y  4th. 

An  estate  was  settled  to  Mr.  Anstey  for  life,  and  then,  The  guardian 
subject  to  a  jointure  to  Elizabeth  Anstey,  his  wife,  for  life,  ftuthoriaedV 
and  to  a  term  for  securing  it,  with  remainder  to  and  among  *f*®  ?^m  '?* 
such  of  the  children  of  the  marriage  as  should  attain  twenty-  o.  65,  b.  17,  to 
one  or  be  married  under  that  age,  remainder  to  Mr.  Anstey  the  infimiS  ° 
in  fee.  Mr.  Anstey  died  intestate,  leaving  five  children  aJl  ^  ^^^^ 
minors,  and  one  of  them  his  heir  at  law.     Mrs.  Elizabeth  exceeding  the 

minority, 

Anstey,  the  widow,  had  been  appointed  guardian,  and  had  when  benefi- 
entered  into  agreements  for  leases  for  certain  parts  of  the  ^u^t,  and\]^ 
estate  for  periods  extending  beyond  the  infismcy  of  some  of  gJ^J?^  ^j^^^ 
the  children,  subject  to  the  approval  of  the  Court     The 
leases  had  been  certified  as  prop^  by  the  Master's  report 

Mr.  Howe  now  appeared  in  support  of  an  application  by 
Mrs.  Anstey,  by  petition,  to  confirm  that  report  under  the 
1st  of  WilL  4,  a  65,  enabling  guardians  to  lease  with  the 
approbation  of  the  Court  He  called  the  attention  of  the 
Court  to  a  case  of  Ex  parte  Legh  (a).  It  appeared  that  one 
of  the  in&nts  was  the  heir  at  law  of  Mra  Anstey. 

The  Yice^-Chancellob,  after  some  consideration,  having  Jtd^  eth, 
examined  the  evidence  and  the  draft  leases,  made  the  order  j^^dgmetu. 
accordingly, 

(a)  16  Sim.  U5, 


VOI*  I.  L  L  S.  0. 
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J^y  4M  ^  TATHAM  v.  PARKER 

Thedischargd  XHIS  was  the  petition  of  the  assignee  of  an  insolvent 

■^▼^t  ^  debtor,  a  defendant  in  this  suit^  against  whom  an  order  duly 

^ooe'whMe  ^P^'^'^  tad  been  obtained  for  payment  of  a  sum  of 

estate  was  in  money,  for  non-payment  of  which  he  had  been  committed 

poseeeiuMi  or  

■equeetraton,  £6r  contempt.  The  petition  asked  that  a  sequestration, 
an ord!wfor^  under  which  sequestrators  were  in  possession  of  the  real 
non-peyment    ^Qd    personal    estate    of   the    insolvent   might   be   dis- 

of  money,  doaa  ^  ^ 

not  entitle  the  charged. 

^S^^'Si"*"       The  question  was,  whether  the  sequestration  was  dis- 

aeqae^ia^    charged  by  the  dischar^  under  the  insolvency.     By  an 

although  it       order  made  in  this  cause,  dated  the  16th  of  March,  1849, 

diacharges  the 

person  of  the    the  defendant  Joseph   Parker  was  ordered  to  pay   into 

^Vwrit  of   Co^  *^e  several  sums  of  1500i.,  lOOOi.,  and  12001.      The 

aequeetration    defendant  having  disobeyed  this  order,  an  attachment  was 

not  in  pe]>       issued  against  him  for  the  contempt  \  and  he  was  arrested 

Bents  in  the  ^^d  committed  to  prison  on  the  29th  of  August,  1849, 

^JS^tore,  ^°^®^  ^  °^^®^'  ^*^  *®  ^^"^  ^^  December,  the  usual  writ 
ordered  to  be    of  sequestration,  dated  the  22nd  of  December,  1849,  was 

paidtomort-     .  j    ,.  ,  .  i        i        i 

ngees,who  issued,  directed  to  certam  sequestrators,  whereby  they  were 
▼ented  bv^tiie  authorised  to  enter  upon  the  real  estate  of  the  defendant^ 
Mqueetration    hqJ  ^o  receive  and  sequester  into  their  hands  the  rents  and 

from  taking  .        .  * 

possession,  profits  of  his  Said  real  estate  and  his  personal  estate,  and  to 
title  was  found  detain  the  same  under  sequestration  until  the  defendant 
^i^on  K>  ^'^^^^  P*y  ^®  several  sums  he  was,  by  the  order  of  the 
intereese  soo.    14th  of  March,  1849,  ordered  to  pay. 

.The  sequestrators  entered  into  the  receipt  of  the  rents  of 

the  defendant's  real  estates,  and  into  the  possession  of  parts 

of  his  personal  estate. 
The  order  of  the  Court  of  the  14th  of  March,  1849,  was 

registered  in  May,  1850,  as  a  judgment,  in  the  Court  of 

Common  Pleas,  under  the  provisions  of  the  1  &  2  Vict 

alio. 


CASES  IN  CHANCEBY. 

Th&<lefendant  Parker,  being  in  custody  under  the  attach* 
ment^  presented  his  petition  for  discharge  to  the  Court  for 
the  Relief  of  Insolvent  Debtors  on  the  27th  of  May,  1860. 
The  sums  of  15001,  lOOOt.,  and  1200t.,  for  non-payment  of 
which  he  was  in  custody,  were  duly  entered  in  his  schedule 
of  debts ;  he  was  discharged  according  to  the  provisions  of 
the  Act  for  the  Belief  of  Insolvent  Debtors  on  the  20th  of 
August,  I860.  Mr.  Richard  GriflBn,  the  petitioner,  was  duly 
appointed  assignee  of  the  estate  and  efifects  of  the  in- 
solvent 

The  sequestrators  continued  in  the  receipt  of  the  rents 
and  profits  of  the  real  estates  of  the  defendant^  and  also  in 
the  possession  of  the  personal  estate  after  the  insolvency  and 
discharge  of  Joseph  Parker. 

Mr.  Griffin,  the  assignee,  by  this  petition,  after  stating 
the  above  circumstances,  prayed  that  the  writ  of  sequestration 
might  be  discharged,  and  that  the  sequestrators  might  de- 
liver up  to  the  petitioner,  as  the  insolvent's  assignee,  pos- 
session of  the  real  and  personal  estate  and  property  of  the 
insolvent;  and  that  they  might  account  for  and  pay  over  to 
him  all  rents  and  profits,  and  aU  other  monies  possessed  or 
received  by  them  as  such  sequestratora 
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Mr.  J,  V.  Prior  in  support  of  the  petition. — ^The  peti- 
tioner is  entitled  to  have  the  sequestration  removed.  This 
is  the  effect  of  the  discharge  of  the  defendant  Parker  firom 
custody  under  the  provisions  of  the  Act  for  abolishing  arrest 
on  mesne  process,  the  1  &  2  Vict  c.  110,  particularly  secta 
79,  90,  and  91  (a).     The  79th  section  expressly  provides 


(a)  By  1  &  S  Yiot  a  110,  it  is 
provided: 

By  seot  79,  ^That  the  disdiarge 
of  any  prisoner  so  adjudicated 
as  aforesaid  shall  and  may  ex- 
tend to  all  process  issuing  firom 
any  Oonrt,  for  any  contempt  of 
any  Court,  ecdeeiastieal  or  civil, 

L 


for  non-payment  of  money  or  of 
costs  or  expenses  in  any  Oonrt^ 
ecdeeiastieal  or  dvil;  and  that 
in  sach  case  the  said  discharge 
shall  be  deemed  to  extend  also 
to  all  oosts  which  such  prisoner 
would  be  liable  to  pay  in  conse- 
quence or  by  reason  of  such  oon- 
l2 
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that  the  discharge,  by  the  Court  for  the  Relief  of  Inaolvent 
Debtors,  of  any  prisoner  from  custody,  "shall  and  may  ex- 


Argument, 


tempt,  or  on  purging  the  same ; 
and  that  every  discharge  so  ad- 
judicated as  aforesaid,  as  to  any 
debt  or  damages  of  any  creditor 
of  such  prisoner,  shall  be  deemed 
to  extend  also  to  all  costs  in- 
curred by  such  creditor  before 
the  filing  of  such  prisoner's  sche- 
dule, in  any  action  or  suit  brought 
by  such  creditor  against  such 
prisoner  for  the  recovery  of  the 
same ;  and  that  all  persons  as  to 
whose  demands  for  any.  such 
costs,  money,  or  expenses  as  afore- 
said any  such  person  shall  be  so 
adjur^ged  to  be  discharged  shall 
be  deemed  and  taken  to  be  cre- 
ditors of  such  prisoner  in  respect 
thereof  and  entitled  to  the  be- 
nefit of  all  the  provisions  made 
for  creditors  by  this  Act,  subject 
nevertheless  to  such  ascertaining 
of  the  amount  of  tho  said  de- 
mands as  may  be  had  by  taxa- 
tion or  otherwise,  and  to  such 
examination  thereof  as  is  herein 
provided  in  respect  of  all  claims 
to  a  dividend  of  such  insolvent's 
estate  and  effects.'' 

By  sect  90,  "That  no  person 
who  shall  have  become  entitled 
to  the  benefit  of  this  Act  by  any 
such  adjudication  as  aforesaid 
shall  at  any  time  thereafter  be 
imprisoned  by  reason  of  the 
judgment  so  as  aforesaid  en- 
tered up  against  him  or  her,  ac- 
cording to  this  Act,  or  for  or  by 
reason  of  any  debt  or  sum  of 
money,  or  costs,  with  respect  to 
which  such  person  shall  have  be- 
come so  entitled,  or  for  or  by 
reason  of  any  judgment^  decree, 


or  order  for  payment  of  the 
same ;  but  that  upon  everyarrest 
or  detainer  in  prison  upon  any 
such  judgment  so  entered  up  as 
aforesaid,  or  for  or  by  reason  of 
any  such  debt  or  sum  of  money 
or  costs,  or  judgment,  decree,  or 
order  for  payment  of  the  same, 
it  shall  be  lawful  for  any  Judge 
of  the  Court  from  which  any 
process  shall  have  issued  in  re- 
spect thereof,  and  such  Judge  is 
hereby  required,  upon  proof 
made  to  his  satisfaction  that  the 
cause  of  such  arrest  or  detainer 
is  such  as  hereinbefore  men- 
tioned, to  release  such  prisoner 
from  custody,  unless  it  shall  ap- 
pear to  such  Judge,  upon  inquiiy, 
that  such  adjudication  as  afore- 
said was  made  without  due 
notice,  where  notice  is  by  this 
Act  required,  being  given  to  or 
acknowledged  by  the  plaintiff  on 
such  process,  or  beings  by  him 
dispensed  with  by  the  accept- 
ance of  a  dividend  under  this 
Act,  or  otherwise ;  and  at  the 
same  time  if  such  Judge  shall 
in  his  discretion  think  fit^  it 
shall  be  lawful  for  him  to  order 
such  plainti£^  or  any  person  or 
persons  suing  out  such  process, 
to  pay  such  prisoner  the  costs 
which  he  shall  have  incurred  on 
such  occasion,  or  so  much  thereof 
as  to  such  Judge  shall  seem  just 
and  reasonable,  such  prisoner 
causing  a  common  appearance  to 
be  entered  for  him  in  such  ac- 
tion or  Buit** 

By  sect  91,  ^That,  after  any 
person  shall  have  become  entin 
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tend  to  all  process  issuing  firom  any  Court  for  any  contempt 
of  any  Court,  ecclesiastical  or  civil,  for  non-payment  of 
money."  The  person  of  the  insolvent  having  been  dis- 
charged under  the  Insolvent  Debtors  Act,  the  contempt 
was  thus  cleared ;  and  as  the  sequestration  was  only  ancil- 
lary to  the  process  of  contempt,  that  must  also  be  dis- 
charged, and  the  insolvent's  estate  is  thereby  taken  out  of  the 
hands  of  the  sequestrators  and  vested  in  the  assignee.  The 
rest  of  the  Act  is  consistent  only  with  this  interpretation,  see 
sects.  90  and  91,  which  clearly  contemplate  absolute  exemp- 
tion, created  by  the  discharge  under  the  Insolvent  Act>  of 
the  insolvent's  person  and  property  from  liability  to  costs.  By 
the  form  of  the  writ  of  sequestration  in  this  case,  the  seques- 
trators are  directed  to  enter  upon  the  lands  and  to  collect 
the  rents,  and  also  to  take  possession  of  the  goods,  and  they 
are  to  keep  the  possession  of  the  goods  and  chattels  until  the 
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tied  to  the  benefit  of  this  Act  by 
any  such  adjudication  as  afore- 
said, no  writ  of  fieri  facias  or 
elegit  shall  issue  on  any  judg- 
ment obtained  against  such  pri- 
soner, for  any  debt  or  sum  of 
money  with  respect  to  which 
such  person  shall  have  so  become 
entitled,  nor  in  any  action  upon 
any  new  contract  or  security  for 
payment  thereof  except  upon 
the  judgment  entered  up  against 
such  prisoner  according  to  this 
Act ;  and  that  if  any  suit  or  ac- 
tion shall  be  brought  or  any 
scire  facias  be  issued  against 
any  such  person,  his  heirs,  exe- 
cutors, or  administrators,  for 
any  such  debt  or  sum  of  money, 
or  upon  any  new  contract  or  se- 
curity for  payment  thereof,  or 
upon  any  judgment  obtained 
against,  or  any  statute  or  recog- 
nisance acknowledged  by  such 
person  for  the  same,  except  as 


aforesaid,  it  shall  be  lawful  for 
such  person,  his  heirs,  executors, 
or  administrators,  to  plead  ge- 
nerally that  such  person  was 
duly  discharged  according  to 
this  Act,  by  the  order  of  adjudi- 
cation made  in  that  behalf,  and 
that  such  order  remains  in  force, 
without  pleading  any  other  mat- 
ter specially ;  whereto  the  plain- 
tiff or  plaintiff  shall  or  may  re- 
ply generally,  and  deny  the  mat- 
ters pleaded  as  aforesaid,  or  re- 
ply any  other  matter  or  thing 
which  may  shew  the  defendant 
or  defendants  not  to  be  entitled 
to  the  benefit  of  this  Act,  or 
that  such  person  was  not  duly 
discharged  according  to  the  pro- 
visions thereof,  in  the  same  man- 
ner as  the  plaintiff  or  plaintiffii 
might  have  replied  in  case  the 
defendant  or  defendants  had 
pleaded  this  Act,  and  a  discharge 
by  virtue  thereof,  specially." 


ArffumetU, 
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defendant  shall  pay  the  sums  he  is  ordered  to  pay.  The 
sequestration  is  nota  direct  means  of  raising  the  money  oat 
of  the  property  in  sequestration,  but  is  merely  a  prooesB  to 
compel  the  defendant  to  obey  the  order  of  the  Court  The 
sequestration  could  only  be  converted  into  the  means  of 
raising  the  money  directed  to  be  paid  by  an  order  of  the 
Court  for  that  purpose. 

It  was  so  held  in  WcSkefr  v.  BeU  (a),  where  the  Vice- 
chancellor  said,  the  rents  and  effects  received  by  the 
sequestrators  are  not  vested  in  the  persons  on  whose  behalf 
the  sequestration  is  obtained,  but  are  in  custodi&  legis;  and 
there  must  be  a  further  order  before  they  can  be  applied  for 
the  benefit  of  the  plaintiff  In  that  case,  mortgagees  coming 
in  upon  a  petition  were  held  entitled  to  the  rents  of  a  defend- 
ant, who  had  mortgaged  the  property  seized  by  seques- 
tratorsf,  paid  to  them  in  preference  to  the  plainti£^  on  whose 
application  the  sequestration  had  issued.  In  the  present 
case,  the  proceeds  of  the  present  sequestration  are  in 
custodi&  legis,  the  debt  to  secure  which  the  sequestration 
issued  has  been  discharged  by  the  disdiarge  of  the  defend- 
ant under  the  Insolvent  Act^  and  the  security  must  be 
given  up  to  the  assignee  in  insolvency  under  the  Act  A 
discharge  under  the  Insolvent  Debtors  Act  is  a  dischaige 
of  contempt,  in  the  same  way  as  the  death  of  the  person  in 
contempt  would  be ;  and  as  a  sequestration,  issued  to  en- 
force only  a  personal  demand  against  the  defendant,  would 
not  bind  his  lands  after  his  death,  so  it  will  not  bind 
them  after  his  dischaige  tinder  the  Insolvent  Debtors 
Act:  -BTicfo  v.  OreenhUl,  cited  by  Lord  Hardvncke^  in 
Wha/rmn  v.  Broughion  (6).  There  is  great  difference  be- 
tween a  sequestration  on  a  decretal  order  in  the  course  of 
a  cause  and  the  final  decree ;  and  the  sequestration  on  the 
former  has  not  the  same  effect  on  the  property  of  the 
debtor  that  a  sequestration  on  a  final  decree  has.  The 
former  is  security,  the  latter  execution. 


(a)  %  Madd.  2&      (6)  1  Yes.  sen.  180, 183,  reported  in  1  Dick.  106. 
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Mr.  RusiM  bsoA.  Mr.  Fleming  for  the  Plainti£k— This  i8«a 
petition  proceeds  on  a  misappreheDsion  of  the  effect  of  the 
1  &  2  Vict  a  110.  The  scope  and  object  of  that  Act 
uras  confined  to  dealing  mth  the  personal  liberty  of  the 
debtor  and  not  with  his  property,  leaving  the  property  'TS'"''**^' 
of  the  debtor  subject  to  all  the  charges  affecting  it  at 
the  time  of  his  insolvency.  If  it  be  admitted  that  seques- 
tration issued  and  executed  on  a  final  decree  binds  the  pro- 
perty of  a  debtor  who  subsequentiy  takes  the  benefit  of  the 
Insolvent  Debtors  Act^  then  the  same  consequence  results 
firom  a  sequestration  under  this  order.  That  must  be  con- 
sidered to  have  been  decided  in  GaddL  v.  Smith  (a),  where 
it  was  held  that  the  sequestrators  under  a  decretal  order 
had  the  same  power  to  sell  as  upon  a  final  decree ;  and  this 
would  be,  by  implication,  a  dedsion  that  they  have  equal 
rights  altogether,  for  no  greater  right  can  exist  in  a  sequee* 
trator  than  that  of  sale  over  the  sequestered  property.  A 
sequestrator,  under  a  decretal  order,  has  power  to  demise 
sequestered  lands:  DvoMey  v.  Scriimar  (b).  All  monies  re- 
ceived by  sequestrators  are  payable  to  the  plaintiff  and  in 
diminution  of  his  claim,  and  the  sequestrator  cannot  be  re- 
moved until  the  defendant  has  paid  the  amount  for  which 
the  sequestration  has  issued.  Now,  it  is  not  in  the  power  of 
a  defendant^  by  any  act  of  his,  to  change  the  position  of 
and  charges  on  property.  The  assignee  of  the  insolvent 
cannot  come  here  and  claim  to  stand  in  a  position  better 
than  that  of  the  debtor.  He  is  entitied  only  to  the  surplus 
after  the  amount  for  which  the  sequestration  has  issued 
has  been  paid,  and  to  nothing  mora — ^They  also  cited 
Ern/j^rimgham  v.  Short  (o),  and  Wilson  v.  Metodlfe  (d). 

(a)  3  Swanst  308,  n.;  and  see  RtuM  v.  Bcut  Anglian  RMway 

QoUhmUhY.QMmwth,  6  Hare,  Com^ny,  3  Mac  &  G.  IS3 ;  and 

123.  BlenJdngapp  v.  Blenkinsopp,  12 

(6)  2  Madd.  443.  Beav.  668;  8.  C,  1  De  G.,  Mac  & 

(c)  3  Hare,  442.  Q.  496. 

(d)  1  Beav.  263,  268.  See,  also. 
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They  alfio  submitted,  that  the  order  of  the  Court  of  the 
14th  of  March,  1849,  directing  the  defendant  to  pay  the 
money,  having  been  duly  registered  in  May,  1850,  in  the 
Court  of  Common  Pleas,  that  order  had  become  an  actual 
charge  on  the  insolvent's  real  estate,  imder  the  IStli  sect 
of  the  1  &  2  Yict  c  110.  So  that,  by  reason  of  the  .opera- 
tion of  that  section,  the  sequestration  was  in  aid  of  au 
actual  charge,  and  not  merely  of  the  order  of  the  Court 


Mr.  Pricyr  in  reply.— The  18th  section  of  the  1  &  2  Vict 
c.  110,  applies  only  to  a  final  decree,  and  not  to  an  inter- 
locutory order,  which  is  in  aid  only  of  the  order,  and  to  pro- 
cure obedience  to  it 

It  is  said,  that  a  conveyance  of  the  lands  would  be  void 
against  a  sequestration.  That  is  not  denied,  for  that  would 
be  in  fraud  of  the  sequestration.  The  object  of  the  Act 
1  &  2  Vict  c.  110,  is  equality;  and  it  not  only  protects 
the  person  of  the  insolvent,  but  discharges  the  whole  process 
for  contempt  and  its  results.  The  Court  has  never  sold  real 
estates  under  sequestration.  It  covers  the  rents  and  profits 
of  the  land,  but  not  the  land :  Hyde  v.  GreenhiU  (a). 
WaUcer  v.  BeU  (b)  has  not  been  displaced  by  any  case 
which  has  been  cited.  The  sequestration  is  andllaiy  to  the 
process  of  contempt,  and,  to  make  it  more,  is  oontnury  to  the 
principle  on  which  it  is  issued. 

The  Yice-Chancellob,  at  the  conclusion  of  the  aigu- 
ment,  said,  that  at  present  he  did  not  see  how  he  could 
accede  to  the  view  that  the  79th  sect  of  stat  1  &  2  Tict 
c.  110,  having  provided  for  the  discharge  of  the  person  of 
the  insolvent,  was  a  discharge  of  the  sequestration.  He 
could  only  read  the  section  as  referring  to  the  dischaige 
of  the  person.  To  consider  it  as  applying  to  discharge  the 
estate  would  be  to  give  it  an  extraordinary  operation. 


(a)  Dick.  106. 


(b)  2Madd.  21. 


OASES  IN  CHANCERY. 


513 


The  Vicb-Chancellob  now  delivered  the  following 
judgment: — 

This  petition  prays  that  the  writ  of  sequestration  against 
the  estate  of  the  defendant  Joseph  Parker  may  be  dis- 
charged ;  and  that  the  sequestrators  may  be  ordered  to  de- 
liver up  to  the  petitioner,  as  assignee  of  Parker  under  the 
Insolvent  Debtors  Act^  the  possession  of  the  real  and  per- 
sonal estates  in  their  custody  under  the  writ 

The  defendant  Parker  being  in  prison,  under  an  attachment 
for  disobeying  an  order  of  the  16th  of  March,  1849,  for  the 
payment  into  Court  of  certain  large  sums  of  money,  the  writ 
of  sequestration  issued  against  his  estate  under  an  order 
for  that  purpose,  dated  the  19th  of  December,  1849.  In 
May,  1850,  Parker,  being  stiU  in  custody  imder  the  attach- 
ment^ petitioned  for  his  discharge  under  the  Insolvent 
Debtors  Act,  and  on  the  20th  of  August^  1850,  obtained 
the  order  for  his  discharge,  and  all  his  estates  became 
vested  in  the  petitioner  as  assignee. 

It  has  been  contended,  that^  by  the  operation  of  the  79th 
sect,  of  stat  1  &  2  Vict  a  110,  the  adjudication  of  the  insol- 
vent's discharge  has  discharged  not  only  his  contempt^  but 
also  the  writ  of  sequestration.  The  words  of  the  section  are, 
that  the  discharge  ''  shall  and  may  extend  to  all  process  issu- 
ing from  any  Courts  for  any  contempt  of  any  Court,  eccle- 
siastical or  dvil,  for  non-payment  of  money."  The  effect  of 
the  discharge  is  said  to  be,  that  he  is  no  longer  liable  to  pay 
the  money  and  no  longer  in  contempt^  and,  therefore^  that  the 
writ  of  sequestration  has  no  longer  any  e£kct 

The  discharge  mentioned  in  this  section  is  the  discharge 
of  the  person  of  the  insolvent  from  custody,  and  it  is  made 
to  extend  to  the  process  of  contempt,  in  order  that  his  per- 
son may  be  free.  For  this  purpose  it  discharges  the  attach- 
ment. But  the  writ  of  sequestration  is  issued,  not  as  a  part 
of  the  process  of  contempt,  but  after  the  process  of  contempt 
has  been  exhausted  by  the  actual  imprisonment  of  the  per- 
son who  has  disobeyed  the  order  of  the  Court.     It  is  a  writ 
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of  execation  against  the  estate,  which  is  said  to  have  been 
first  issued  by  the  Lord  Keeper  Baoon^  and  was  resorted  to 
by  reason  of  the  infirmity  of  the  process  of  contempt^  which 
is  merely  personal  The  proceedings  on  the  writ  of  seques- 
tration are  m  rtfm,  not  m  yersorumi;  and  there  seems  to 
be  nothing  in  the  language  of  the  section  referred  to  that 
can  authorise  the  construction,  that  the  estate  of  the  insol- 
vent is  to  be  fireed  firom  the  effect  of  any  order  which  has  trans- 
ferred the  possession  of  it  without  affecting  his  person.  Onthe 
contrary,  the  18th  and  19th  secta  of  the  same  statute  pro- 
vide for  the  manner  in  which  the  estate  is  to  be  affected. 
The  order  for  payment  of  the  mon^  in  this  case  was  regis- 
tered pursuant  to  the  statute,  so  as  to  bind  the  estata 

It  is  unnecessary  to  consider  whether  the  execution  of  the 
attachment  could,  under  the  16th  sect,  be  considered  a  for- 
feiture or  extinguishment  of  the  charge  on  the  estate  created 
by  the  registration.  That  question  was  discussed,  but  not 
decided,  by  Lord  Lcmgdale,  in  the  case  of  WeUa  v. 
Oibbs  (a).  It  is  unnecessary  to  consider  that  question  in 
the  present  case,  because  the  writ  of  sequestration,  by  its 
own  proper  force,  affects  the  land  without  any  registration. 

It  has  been  argued,  that  the  sequestration  only  puts  the 
eB^t&in(M8tod44legi8.  That  is  true.  But  the  writ  is  is- 
sued at  the  suit  of  the  plaintiff  and  for  his  benefit^  in  order 
that  the  property  may  under  a  subsequent  order  be  applied 
in  payment  of  his  demand,  and  it  prevails  against  any 
subsequent  charge,  and  even  against  any  prior  assurance 
firaudulently  made  to  defeat  its  operation.  The  principle 
of  the  dedsion  in  Walker  v.  Bell  (6)  was,  that  the  pro- 
perty of  which  the  sequestrators  had  taken  possession  was 
the  estate  of  the  mortgagee,  and  not  of  the  Defendant 
whose  estate  was  ordered  to  be  sequestrated. 

In  the  present  case,  the  assignee  who  presented  this  peti- 
tion took  the  estate  as  the  insolvent  had  it^  subject  to  the 


(a)  3  Beav.  406. 


(6)SMadd.2l. 
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writ  of  sequestration,  aad  caD  only  daim  it  after  the  pur- 
poses for  wluch  that  writ  was  issued  have  been  fiilly  aiuiwered. 
The  petition,  therefore,  must  be  dismiased. 


1865. 
On  the  Srd  of  March,  1846,  before  the  institution  of  this   March  23re/. 

suit,  the  defendant  Joseph  Parker  deposited  the  title  deeds     8u»umau. 

of  the  estates  in  question,  situate  at  Loughborough,  with 

the  Nottingham  and  Nottinghanishire  Banking  Company, 

as  a  security  for  his  banking  account  with  them.     On  the 

5th  of  December,  1854,  the  debt  secured  by  this  deposit^ 

with  interest,  amounted  to  7182.  128.  6(2. 

On  the  21st  of  May,  1849,  being  after  the  institution  and 
registration  of  the  suit^  but  before  the  issue  of  the  sequestra- 
tion after  mentioned,  the  defendant  Parker  made  a  legal 
mortgage  of  the  same  hereditaments  to  Mr.  Frederick 
Collins  Noble,  for  securing  200{.  and  interest,  all  of  which 
still  remained  due. 

Mr.  Noble  by  his  will  devised  the  mortgage  to  his  widow, 
who,  by  an  indenture,  dated  the  5th  of  Januaiy,  1855, 
assigned  the  mortgage  debt,  and  conveyed  the  mortgaged 
hereditaments  to  the  trustees  of  the  banking  company. 

This  suit  was  instituted  against  Parker,  to  establish  his 
liability  in  respect  of  certain  breaches  of  trust;  and  the 
order  of  the  16th  of  March,  1849,  was  made,  requiring  him 
to  pay  37002.,  certain  trust  monies,  the  subject  of  the  suit^ 
into  Court;  and,  for  contempt  of  that  order,  the  seques- 
tration of  the  22nd  of  December,  1849,  issued,  and  the 
sequestrators  took  possession  of  the  estate. 

On  the  12th  of  January,  1866,  the  trustees  and  public 
officer  of  the  bank  obtained  upon  petition,  ex  parte,  the 
usual  order  to  be  examined  pro  interessesuo;  and,  after  such 
examination  before  his  Honour's  Chief  Clerk,  he  certified 
that  the  banking  company  were  entitled  to  the  estates  as 
legal  and  equitable  mortgagees,  and  that  the  mortgage 
monies  and  interest  remained  due  to  them. 
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The  truBtees  for  the  banking  company  now  presented 
a  petition,  praying  that  they  might  be  let  into  poBaeeeion 
of  the  mortgaged  hereditaments,  and  that  the  seques- 
tration might  be  discharged  as  against  them,  and  that 
the  sequestrators  might  be  ordered  to  pay  over  to  them,  in 
part  discharge  of  their  debt,  the  rents  in  the  sequestrators' 
hands,  after  the  payment  of  the  costs. 


Arffumetu.  Mr.  W.  PecuTson  for  the  petitioner& — ^The  mortgaged 
hereditaments  were  not  specifically  the  subject  of  this  suit 
The  distinction  is,  that  where  lands  are  specifically  the  sub- 
ject of  a  suit^  the  title  is  bound  fi*om  the  filing  of  the  bill; 
but,  where  the  suit  is  for  a  personal  demand  only,  the  land 
is  not  bound  till  the  issue  of  the  sequestration:  Bird  v. 
Lita€hal^{a),Ha/mhlynY.Ley{b).  The  2  &3 Vict  c.  11, 
a  7,  does  not  alter  this  rule,  but  only  requires  that  a  lis 
pendens  shall  be  registered,  in  order  to  render  it  binding, 
where,  before  that  statute,  it  would  have  been  binding  with- 
out registration.  As  to  the  second  objection,  WaZker  v. 
Bell  (c)  establishes  the  rule,  that  mortgagees  are  entitled  to 
the  back  rents,  under  circumstances  such  as  these.  On 
these  grounds,  the  petitioners  are  entitled  to  the  relief 
asked  by  their  prayer. 

Mr.  Fleming,  for  the  plaintiff  in  the  cause,  admitted 
that  the  mortgagees  were  entitled,  as  from  the  order,  to  be 
admitted  into  the  possession  of  the  estate,  but  submitted 
that  the  petitioners,  being  mortgagees,  were  not  entitled  to 
the  back  rents  as  against  the  mortgagor  and  the  plaintiffi 
in  the  suit  in  possession  by  the  sequestrators  entitled  under 
him.  He  submitted  that  WaUcer  v.  Bell  was  opposed  in 
principle  to  the  whole  current  of  authority  on  the  subject 
of  the  right  to  back  rents  as  between  mortgagors  and  mort- 


(a)  3  Swanst.  299. 


(6)  Id.  301. 


(c)  2  Madd.  21. 
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gagees;  and  that  it  appeared  from  the  report  itself  to  have 
been  a  decision  upon  little  consideratioa 

The  Vick-Chancellor: — 

M(»rtgagee8  are  not  entitled  to  an  acooimt  of  rents  re- 
ceived previous  to  their  obtaining  possession.  But  the 
principle  of  the  decision  in  Walker  v.  Bell  (a)  ib,  that  se- 
questrators, who  are  the  officers  of  the  Court,  hold  the  rents 
received  by  them,  not  exclusively  on  behalf  of  the  plain- 
tiff, who  cannot  have  them  applied  for  his  benefit  without 
a  further  order  of  the  Court  When  persons  come  to  this 
Courts  as  these  mortgagees  have  done,  and  shew  the  Court 
that  they  are  and  have  been  rightfully  entitled  to  posses- 
sion, which  the  sequestration  has  prevented  them  firom  ob- 
taining, they  are  entitled  to  the  possession,  and  also  to  the 
rents  received  by  the  sequestratora 

Ordered  as  prayed. 
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(a)  2  Madd.  21. 


CASES  IN  CHANCERY. 


July  wtk.  TORRE  v.  TORRR 

On  dear  e^-  X  HE  bill  in  this  case  was  filed  by  Emma  ^lEatilda  Torre 
take,amax^  against  her  husband,  the  Rev.  Heniy  Torre,  and  the 
n^t^a  trustees  of  her  marriage  settlement,  for  the  purpose  of  re- 
lady's  fortune,  forming  the  settlement  made  on  her  marriage  with  Mr. 

reformed  by      ^  °  .  ,         ,  .  ... 

striking  out  a  Torre,  by  expunging  the  clause  against  anticipation,  as 
agdnst  antioi-  having  been  inserted  contrary  to  the  intention  of  the  plain- 
w^t^^^,  ^  ^^  ^^  husband.  Mrs.  Torre  had  been  married  in 
she  having  ex-   1829  to  a  gentleman  named  Dixon,  who  died  in  1838, 

ecuted  it  on  a    _        ,        ,  .        . ,  ...  *  ^^^,  •       , 

representation  leavmg  his  widow  a  jomture  of  6002.  and  other  property, 

unlixnitedcon-  *^  which  she  was  entitled,  together  with  some  property  of 
troi,  over  both  considerable  value,  in  her  own  right     In  1850,  Mrs.  Torre, 

principal  and  ^  ,  .        • 

interest,  was  bemg  at  Naples,  a  marriage  being  in  contemplation  be- 
lt having  '  tween  her  and  Mr.  Torre,  a  clergyman  of  the  Church  of 
beforett^  England,  it  was  agreed  between  the  parties,  that  Mm 
marriage  that    Torre's  property  should  be  settled  to  her  separate  use, 

she  should  <•  i 

continue  to  free  from  the  control  of  her  husband,  but  so  that  she 
Smepower of  should  continue  to  possess  over  it  the  same  power  of  dispo- 

disposiidon  sition  which  she  then  enioyed.  Some  discussion  took  place, 
which  she  .        i.  i    .  .  ^ 

then  had.  m  which  it  was  suggested  as  desirable,  that»  if  the  oppor- 
tunity should  present  itself  Mra  Torre  might  invest  a  por- 
tion of  her  property  in  the  purchase  of  an  advowson  for 
Mr.  Torre.  About  the  end  of  Februaiy,  1860,  Mrs.  Torre, 
in  pursuance  of  the  arrangement,  wrote  to  her  sister,  Mrs. 
Chandos  Pole,  who  resided  near  Derby,  in  this  country,  in- 
forming her  of  her  intended  marriage,  and  requesting  her 
to  apply  to  a  solicitor  in  England  to  have  a  settlement  pre- 
pared and  forwarded  to  Naples  for  execution. 

In  her  letters  to  her  sister,  Mra  Torre  explained  to  her 
that  she  intended  to  reserve  to  herself  the  same  control 
over  the  property  which  she  then  possessed,  and,  in  the 
coiurse  of  her  correspondence,  mentioned  her  intention  of 
purchasing  a  living  for  Mr.  Torre. 
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In  order  to  cany  into  effect  her  sister's  wishes^  Mrs.  1853. 
Chandos  Pole  applied  to  Mr.  Simpson,  of  Derby,  and  directed 
him  to  prepare  a  settlement  in  conformity  with  the  in<- 
stmotions  of  Mrs.  Torra  Mr.  Simpson  accordingly  caused 
a  settlement  to  be  prepared  and  engrossed,  whereby  the 
whole  of  the  property  of  Mr&  Torre  was  conveyed  to 
trustees,  upon  trust  fi>r  her  separate  use,  without  power 
of  anticipatioiL  Mr.  Simpson  forwarded  the  settlement 
to  Mr&  Torre  at  Naples,  together  with  the  following 
epitome :  ^*  That  the  trustees  shall  stand  possessed  of  the 
said  trust  funds,  upon  trusty  during  the  life  of  Mrs,  Pixon, 
to  pay  to  her  the  interest,  dividend^  and  jointure,  as  she 
shall,  by  draft,  cheque,  or  other  writing  signed,  direct;  and, 
if  she  give  no  direction,  to  pay  the  same  to  her  for  her 
sole  and  exdusive  use,  and  not  subject  to  the  debts  and  en- 
gagements of  her  husband" 

With  this  epitome,  Mr.  Simpson  also  wrote  a  letter,  in 
which  be  stated  "that  Mrs.  Dixon  will  have  the  most  un* 
limited  control  both  over  the  principal  and  interest  pro- 
posed to  be  secured  to  her/' 

On  the  12th  of  April,  1850,  the  settlement,  which  had 
been  engrossed  and  sent  by  Mr.  Simpson,  was  executed  by 
Mr&  Dixon  and  Mr.  Torre.  There  wa^s  no  professional  ad^ 
viser  to  explain  to  them  the  effect  of  it 

On  the  13th  the  marriage  was  solemnised,  and  in  the 
October  following  they  returned  to  England.  Mrs.  Torre, 
being  anxious  to  purchase  an  advowson  for  her  husband,  in 
Jidy,  1851,  entered  into  communication  with  her  solicitor, 
Mr.  Shield,  for  that  purpose;  when  she  was  informed  by 
that  gentleman,  that,  by  the  clause  sigainst  anticipation  in 
the  settlement,  she  was  restrained  from  making  any  dispo- 
sition of  the  principal  monies  except  by  wilL 

This  bill  was  shortly  afterwards  filed. 

Mr.  Lee  and  Mr.  Smythe  for   the  plaintiff — It  was     Af^^um^nt. 


1853. 


AvwMwv^Wm 
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clearly  shewn  that  the  clause  against  anticipation  had  been 
introduced  into  the  settlement  by  mistake.  There  could, 
therefore,  be  no  doubt  of  the  jurisdiction  of  the  Court  to 
grant  the  relief  asked :  Barstow  v.  KUvvngham  (a),  Duke 
of  Bedford  v.  Mwrqwia  of  AbercomQ>),  Marquis  of  Exeter 
V.  Ma/rchioneaa  of  Exeter  (c).  There  was  no  difficulty  in 
this  case,  because  the  settlement  made  no  provision  for 
children. 


Mr.  Selwyn,  for  the  husband,  was  about  to  address  the 
Courts  when  the  Yice-Chancellor  said,  he  did  not  think  he 
ought  to  hear  the  husband  on  this  question,  in  which  he 
had  or  ought  to  have  no  interest 

Mr.  Dcmiel  and  Mr.  Bazdlgette,  for  the  trustees,  submit- 
ted that  the  Court  would  not  interfere  by  striking  out  these 
clauses  imiformly  inserted  in  every  settlement  prepared  un- 
der the  sanction  of  the  Court  The  Court  was  not  bound  to 
grant  this  relief  which  was  discretionary. 

The  wife  was  not  a  competent  witness :  Staplebm  v. 
Croft  (d),  Ba/rbat  v.  AUen  (e),  Alcock  v.  Aloock  (/). 

JudgmaU.       The  VICE-CHANCELLOR  : — 

This  bill  is  filed  by  a  married  lady,  for  the  purpose  of 
obtaining  relief  upon  a  principle  of  equity,  well  understood 
and  frequently  acted  oa  The  plaintiff  asserts  that  her 
power  over  her  separate  estate  is  controlled  by  her  mar- 
riage settlement,  contrary  to  her  intention  and  expressed 
wish,  prior  and  down  to  the  time  when  she  contracted  her 
marriage,  and  contrary  to  the  representation  made  to  her, 
on  the  £aith  of  which  she   executed  the  deed.     If  it  is 


(a)  6  Yes.  693. 
(6)  1M.&C.312. 
(o)  3  M.  &  C.  321. 


(cO  16  Jut.  408. 
\e)  7  Exch.  609. 
(/)  16  Jur.  663. 


CASES  IN  CHANCERY. 


521 


shewn  that  words  have  by  mistake  been  introduced  into 
the  settlement  oontraiy  to  her  intention,  it  is  the  right 
of  the  plaintiff  to  have  that  mistake  corrected  and  those 
words  struck  out,  and  to  have  the  settlement  made  con- 
formable to  what  was  the  agreement  and  intention  of  the 
parties  when  they  executed  it  In  my  opinion,  there  is 
dear  evidence  of  the  intention  of  the  plaintiff  and  of 
mistake  and  miscarriage  in  giving  effidct  to  it  This  lady, 
at  the  time  the  instructions  were  given  for  the  settlement 
upon  her  second  marriage,  was  raititled  to  considerable  pro- 
perty. Her  intended  husband  had  none,  or  at  least  none 
that  he  intended  to  settle;  and  she  wrote  to  her  sister,  who 
was  in  England,  requesting  a  setilement  to  be  prepared,  but 
explained  that  her  wish  was,  to  reserve  to  herself  the  same 
power  of  disposal  over  her  property,  which  she  then  had, 
free  from  marital  control  The  sister,  Mrs.  Pcde,  consulted 
a  solicitor,  and  explained  to  him  in  writing  the  plaintiff's 
wishea  Mr.  Simpson  had  a  settlement  prepared,  contain- 
ing a  restriction  on  anticipation,  which  he  caused  to  be  en- 
grossed and  sent  to  Naples,  and  with  the  engrossment  an 
epitome,  and  also  a  letter,  to  the  plaintiff  at  Naples,  in 
which  letter  he  explained  to  the  plaintiff  the  nature  of  the 
settlement  so  sent,  viz.  that  she  would  have  unlimited  con- 
trol over  both  the  principal  monies  and  the  interest  to  be 
secured  to  her.  This  was  Mr.  Simpson's  own  description  in 
writing  of  the  settlement  prepared  by  him,  in  obedience  to 
the  plaintiff's  instructions  communicated  by  Mr&  Pole. 
But  it  is  dear  that  her  imlimited  control  over  the  prin- 
cipal and  interest  is  q[uite  inconsistent  with  the  clause 
against  anticipation,  which  was  introduced  by  Mr.  Simpson. 
It  was  also  inconsistent  with  the  epitome,  which  made  no 
mention  of  the  clause  against  anticipation.  The  settlement 
therefore  was  not  prepared  in  the  manner  intended. 

It  is  said,  indeed,  that  the  clause  restraining  anticipation 
isa  most  proper  one,  and  is  usually  inserted  in  marriage  set- 
tlements directed  by  the  Court ;  and  that>  moreover,  it  ori- 

VOL.  t  MM  a  o. 
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ginated  in  the  suggestion  of  Lord  Thurlow,  This  may  be 
very  true,  but  it  was  nevertheless  quite  competent  for  ihe 
plaintiff,  a  lady  of  mature  age,  to  refuse  to  submit  to  the 
restraint  imposed  by  that  clause. 

Upon  the  evidence,  I  think  it  is  quite  dear  her  inten- 
tion was  to  reserve  to  herself  the  complete  control  over  the 
capital;  and  it  is  equally  clear  that  this  clause  defeats  that 
intention.  The  plaintiff  is^  therefore,  entitied  to  have  the 
settiement  rectified,  and  made  conformable  to  her  instruc- 
tions to  her  sister.  There  must  be  a  declaration  to  that 
effect 


JtdSf21it. 

A  testator 
gave  an  an- 
ntiit^of250;. 
to  his  widow, 
and  directed 
that  a  compe- 
tent part  of  his 
mon^  should 
be  invested,  to 
the  intent  that 
the  widow 
might  receiye 
the  annuity 
"out  of  the 
interest,  din- 
dends,  pro- 
ceeds, and 
produce" 
thereof;  and 
he  gave  the 
monies  to 
secure^  but 
subject  to,  the 
annuity,  and 
his  residuary 


tatetothe 
plaintiA. 
MM,  that  the 
annuity  was  a 
charge  on  the 
capital ;  and 
that,  the  assets 
capital. 


MINER  V.  BALDWIN. 

1  HE  question  in  this  case  arose  on  further  directions.  It 
appeared  that  the  executors  had  paid  certain  l^acies,  pay- 
able twelve  months  after  the  testator's  decease,  in  full,  and 
had  set  apart  a  fund  to  meet  an  annuity  which  the  testator 
had  given  to  his  widow.  The  testator  had  given  the  resi- 
due of  his  estate,  including  that  fund,  after  the  determina- 
tion of  the  anniuty,  to  the  plaintiffs.  The  fund  so  set 
apart  was  exhausted  by  the  anniuty,  and  it  was  sought  by 
the  plaintifib,  that  the  executrix  and  executor  were  liable 
as  for  a  devastavit 

The  testator  Richard  Baldwin,  by  his  will,  after  giving 
a  messuage  and  hereditaments  to  his  wife  for  life,  with  re- 
mainder to  his  nephew  Richard  Baldwin  (a  son  of  the  tes- 
tator's brother  James  Baldwin)  in  fee,  disposed  of  his  per- 
sonal property  in  the  following  terms: — ^"  And  as  to  my 
personal  estate,  which  principally  consists  of  money  on 
mortgage  or  on  other  securities  and  debts  owing  to  me,  I 
dispose  thereof  as  follows,  that  is  to  say,  I  give  and  be- 

being  deficient,  the  ezeoutors  had  properly  paid  the  annui^  out  of  the 
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queath  to  my  said  wife  Mary  Baldwin  or  her  assigns,  for 
her  life,  one  annuity  or  yearly  sum  of  2502.,  to  be  paid  half 
yearly,  on  the  25th  of  March  and  the  29th  of  September  in 
every  year,  the  first  payment  thereof  to  b^in  and  be  made 
on  such  of  the  said  days  as  shall  first  happen  after  my  de- 
cease; and  for  securing  the  due  and  regular  payment 
thereof  to  my  said  wife  or  her  assigns,  I  direct  that  a  com- 
petent part  of  the  money  I  shall  die  possessed  of,  and  which 
shall  have  been  laid  out  or  invested  at  the  time  of  my  de- 
cease or  otherwise,  shall,  with  the  consent  of  my  said  wife, 
be  placed  or  laid  out  in  the  names  of  my  executrix  and 
executor,  on  any  other  securities  or  security,  or  in  the  pub- 
lic funds,  to  the  intent  that  my  said  wife  may  during  her 
life  receive  the  annuity  as  it  shall  become  due  out  of  the 
interest,  dividends,  proceeds,  and  produce  of  the  money 
to  be  so  continued  at  interest  or  laid  out  or  invested  as 
aforesaid.  And  I  give  and  bequeath  to  my  said  wife  Mary 
Baldwin  the  sum  of  lOOOZ.,  for  her  own  use,  being  the 
same  sum  I  received  on  account  of  her  fortime ;  and  I 
direct  the  same  to  be  paid  to  her  within  twelve  calendar 
months  after  my  death,  with  lawful  interest  for  the  same, 
to  be  computed  from  the  day  of  my  decease.  Aind  I  also 
give  and  bequeath  to  my  said  wife  the  sum  of  1002.,  to  be 
paid  to  her  immediately  after  my  death.  And  I  also  give 
and  bequeath  to  her  all  my  household  goods  and  fiimiture, 
plate,  linen,  china»  books,  household  stores  and  liquors  in 
or  about  my  dwelling  house  in  Toxteth  Park  aforesaid. 
*  *  *  *  ♦  And  as  for  and  concerning  all  such 
sumtmd  sums  of  money  as  shall  be  placed  out  at  interest 
for  securing  the  said  annuity  to  my  said  wife  Mary  Bald- 
wm  as  aforesaid,  from  and  after  her  decease,  and  in  the 
meantime  subject  to  the  said  annuity  or  yearly  sum  of 
2502.,  and  also  as  to  all  the  rest^  residue,  and  remainder  of 
my  personal  estate  that  shall  remain  after  payment  of  my 
debts,  legacies,  funeral  expenses,  and  the  charges  of  prov- 
ing and  executing  this  my  will,  from  the  time  of  my  de- 
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ceaae,  I  give  and  bequeath  the  same  unto  all  and  eveiy 
ihe  child  and  childien  of  my  said  brother  James  Baldwin." 

The  testator  died  on  the  6th  of  June,  1810,  without  hav- 
ing revoked  or  altered  his  will;  and  Mrs.  Mazy  Baldwin, 
his  widow,  and  Samuel  Johnson,  proved  the  will  on  the 
23rd  of  June,  1810.   Mr.  Samuel  Johnson  afterwards  died 

This  was  a  suit  by  the  children  and  representatives  of 
the  children  of  James  Baldwin,  entitled  to  the  general  resi- 
due of  the  testator's  will,  against  Mrs.  Baldwin  and  the 
personal  representatives  of  Mr.  Johnson.  The  bill  con- 
tained statements  to  the  above  effect^  and  that  the  erecu- 
trix  and  executor  had  paid  the  legacies  given  by  the  testar 
tor  payable  either  immediately  or  at  the  end  of  twelve 
months  after  the  testator's  decease;  and  that  the  fund  which 
they  had  set  apart  to  answer  the  annuity  payable  to  Mra 
Baldwin  was  insufficient  to  produce  an  income  sufficient  to 
answer  the  annuity,  but  that  the  corpus  of  the  fund  so  set 
apart  had  been  exhausted  in  answering  the  annuily;  and 
the  plaintifR  sought  the  tisual  decree  for  the  administration 
of  the  testator's  estate,  and  a  declaration  by  the  Cknurt  that 
Mrs.  Baldwin  and  Mr.  Johnson  had,  under  the  circum- 
stances stated,  admitted  assets  of  the  testator  come  to  their 
hands  sufficient  for  the  investment,  pursuant  to  the  trust 
of  the  testator's  will,  of  a  fund  producing  annual  dividends 
or  income  equal  to  the  amount  of  the  annuity  of  2502., 
and  also  for  the  payment  of  the  testator's  debts,  funeral 
and  testamentary  expenses,  and  the  pecuniary  legacies 
given  by  his  will;  and  that  the  defendant  Mrs  Maiy  Bald- 
win, and  the  personal  representatives  of  Mr.  Johnson,  itig^t 
be  ordered  out  of  his  assets  to  purchase  a  sum  of  833SZ.  6s. 
Sd.  Bank  3  per  cent  Consolidated  Annuities,  producing  an 
annual  income  of  250!.,  to  be  held  upon  trust  for  securing 
the  payment^  out  of  the  dividends  thereof  of  the  annuity  of 
2602.  to  Mrs.  Baldwin  during  her  life,  and  then  upon  trust 
for  the  persons  to  whom  the  fund  directed  to  be  invested 
for  securing  the  said  annuity  was  given  by  the  testator 
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after  the  death  of  Mia  Mary  Baldwin.  The  bill  also  sought 
a  declaration,  that^  according  to  the  true  construction  of  the 
testator's  will,  all  his  money  on  mortgage  or  other  securities, 
including  personal  securities,  was  charged  with  and  made 
primarily  applicable  to  the  investment  of  a  fund  producing 
dividends  to  the  amount  of  the  annuity  of  2502.;  and  that 
the  defendants  might  be  ordered  to  make  good  such  a  fund 
as  might  have  been  invested  for  the  purpose  of  producing,  out 
of  the  dividends  and  interest  thereof  an  annuity  of  2502.  if 
the  assets  of  the  testator  had  been  applied  according  to  such 
declaration;  and  also  for  a  dedaiation  that  the  capital  of  the 
fund  directed  to  to  appropriated  for  securing  the  annuity 
ought  not  to  be  retained  by  Mr&  Baldwin  in  payment  of 
the  annuity  to  her. 

By  a  decree,  dated  the  16th  of  July,  1846,  a  reference 
was  made  to  the  Master,  to  take  the  account  of  the  per- 
flonal  estate  of  the  testator,  with  usual  directions. 

The  Master,  having  taken  the  accounts  as  directed,  made 
his  report,  dated  the  2nd  of  March,  1853,  and  thereby  cer- 
tified, that  the  result  of  the  account,  so  fieur  as  related  to  the 
defendant  Mrs.  Baldwin,  was  as  follows : — ^That  she  had  re- 
ceived personal  estate  of  the  testator  (not  specifically  be- 
queathed) to  the  amount  of  24702.  38.  lOd,  and  paid  or  was 
entitled  to  be  allowed  on  accoxmt  thereof  sums  to  the 
amount  of  24632. 14^.  IcL,  leaving  a  balance  of  61  da.  9(2. 
due  from  her  on  that  accoxmt  And  the  Master  also  certi- 
fied, that^  on  the  result  of  the  account^  so  far  as  it  related  to 
Mr.  Johnson,  a  balance  was  due  to  his  estate  of  62.  da.  The 
Master  also  found,  that  all  the  legacies  given  by  the  testator's 
will  had  been  paid;  and  that  the  annuity  of  2502.  thereby 
given  to  Mra  Baldwin  for  life  was  paid  to  her  in  full,  up  to 
and  including  the  29th  day  of  September,  1845 ;  and  that  in 
respect  of  such  annuity  she  had  since  retained  out  of  the 
testator's  personal  estate  come  to  her  hands  the  sum  of 
4222.  8a.  Id.,  leaving  a  balance  of  13272.  Ua.  11(2.  then  re* 
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maining  due  to  her  in  respect  of  her  annuity  down  to  and 
including  the  29th  day  of  September,  1852. 

It  thus  appeared  that  the  sum  retained  to  answer  Mra 
Baldwin's  annuity  was  insufficient  for  that  purpose ;  and  ihsX 
there  would  be  no  residue  on  her  death. 

The  cause  now  came  on  for  further  directiona 


A  rgwment,  Mr.  RuBsell  and  Mr.  Ccmkrien,  for  the  plaintifiEs^  submitted 
that  there  ought  to  have  been  an  investment  of  a  sum  suffi- 
cient to  produce  from  its  income  the  annuity;  and  that  the 
executor  and  executrix  had  paid  the  legacies,  including 
the  annuity,  in  full,  at  their  own  rift ;  and  that  the 
fund  set  apart  to  meet  the  annuity,  having  been  injsufficient 
for  that  purpose,  they  had  been  guilty  of  devastavit,  at  least 
to  the  extent  of  the  TOGO!,  and  lOOJw  which  they  had  paid. 
The  payment  of  these  legacies  in  full  was  an  admission  of 
assets  of  the  testator  to  pay  all  legacies,  including  the 
annuity,  in  full  The  fund  is  a  capital,  the  income  of 
which  only  is  charged  with  this  annuity ;  the  capital  be- 
longs to  the  plainti£&.  At  least,  if  there  were  an  insuffi* 
ciency  of  assets  at  the  date  of  the  testator's  death,  there 
should  have  been  an  apportionment  between  the  legacies 
and  the  fund  to  answer  the  annuity. 

They  cited  Clarke  v.  Bviler  (a),  Bowker  v.  Bowker  (b), 
Innes  v.  Mitchell  (c),  Roach  v.  Haynea  (d),  Kampe  v. 
Jones  (e). 

Mr.  EVmaley  and  Mr.  Kenyon  for  the  defendants. — ^The 
bequest  to  Mrs.  Baldwin  was  of  a  specific  annual  sum,  and 
not  of  the  income  of  the  competent  sum  directed  to  be  in- 
vested to  secure  the  annuity.  The  annuity  was,  at  all  events^ 
to  be  paid  either  out  of  the  income  or  out  of  the  produce  of 


(a)  1  Mer.  304. 
(6)  Seton  on  Decrees,  let  edit, 
p.  70;  2udedit.,p.  100. 


(c)  1  Ph.  710;  2  Id.  346. 

(d)  8  Yes.  548. 

(e)  2  Keen,  766. 
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the  corpus  to  be  invested  to  meet  it  On  the  tenns  of  the 
will  directing  the  annuity  to  be  paid  out  of  the  proceeds 
and  produce  of  the  fond  set  apart  to  meet  it^  it  is  dear 
that  the  gift  over  was  made  subject  to  the  annuity,  and 
the  gift  is  of  an  annuity  of  the  amount  specified,  viz.  250{., 
and  not  the  income  of  a  particular  fund.  The  annuity  is 
charged  on  all  the  personalty,  and  not  merely  on  the  income 
of  the  fund  set  apart  as  a  security  for  its  due  payment 
— ^They  cited  Farmer  v.  MiUe  (a),  Arnold  v.  Arnold  (ft), 
May  V.  Bennett  (c).  Domes  v.  Wattherid),  Hodge  v. 
Lewi/n  (e),  ArundeU  y.ArundeU(/)y  Dawaon  v.  Heam(g), 
Wright  v.  CaUender  (A),  Croly  v.  Weld  (i),  Wroibghton  v. 
Colquhoun  {k). 

They  referred  to  Kendall  v.  RueseU  (t)  as  shewing  that^ 
in  a  case  similar  to  the  present^  the  annuity  was  chaxgeable 
on  the  capital  fund  and  payable  thereout  if  the  income 
should  cease  to  be  suflScient  '> 
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Mr.  Bvssell  in  reply. 

The  YiGE-iDHAKCELLOR  said : — 

This  is  a  case  of  considerable  difficulty.  But  the  gift  of 
the  capital  sum  to  secure  the  annuity  is  in  such  terms  as 
make  it  impossible  to  sustain  the  plaintifiTs  claim. 

The  annuity  of  2602.  is  a  charge  upon  the  whole  personal 
estate,  and  not  a  mere  gift  of  the  income  of  a  certain  capi- 
tal sum.  There  is  a  substantive  gift  of  the  annuity,  and 
the  investment  is  expressly  directed  merely  as  a  security 
for  punctual  payment  It  is  not  the  case  of  a  gift  for  life 
to  tne  annuitant  of  the  dividends  with  a  gift  over  of  the 


IrndginenL 


(a)  4  Boas.  86. 
(6)  2  My.  &  K.  374 

(c)  lBiia8.370. 

(d)  1  S.  &  S.  463. 
{€)  I  Beav.  431. 
(/)lMy.&K316. 


(^)  1  Bqsb.  &  My.  606. 
(A)  2DeG.,Mac&G.652. 
(0  3  De  G.,  Mac  &  G.  99a 
{k)  1  De  G.  &  a  367. 
(0  3  Sim.  424. 
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capital;  for  \hh  capital,  a«  well  as  the  dividendsy  must^  if 
necessary,  be  applied  to  pay  the  annuity.  The  gift  of  the 
fund  intended  to  secure  the  punctual  payment  of  the  an- 
nuity is  a  gift  only  of  the  residue  of  the  fund  after  provid- 
ing for  the  annuity.  As  the  whole  fund  was  absorbed  in 
making  good  the  payments  of  the  annuity,  the  gift  over 
£eu1&  It  is  not  like /7)/ne9  v.  ifi^cft622  (a),  the  case  of  co-ordi- 
nate gifts  of  the  annuity  and  of  the  capital,  which  aie  to  be 
the  subject  of  apportionment  It  is  like  Wright  v.  Callenr 
der(b),  where  the  capital  is  applicable  to  make  good  the 
payments  of  the  jannuity,  so  fieur  as  it  will  extend.  The 
residuary  l^^tees,  therefore,  who,  if  the  assets  had  been 
sufficient,  were  to  have  taken  the  capital  as  well  as  the 
general  residue,  have  no  right  to  relief  There  was  no  mis- 
application of  the  assets. 

The  widow,  who  was  the  annuitant  as  well  as  executrix, 
bemg  also  legatee  of  the  10002.  and  6002.,  has  done  nothing 
which  amounts  to  an  admission  of  assets  for  the  benefit  of 
the  plaintiflfe,  who  are  residuary  legatee&  On  the  oontraiy, 
her  conduct  shewed  that  deficiency  of  assets  which  is  estar 
blished  by  the  accounts  as  stated  in  the  Master's  report^ — 
a  deficieucy  under  which  she  is  herself  a  sufferer. 

The  bill  must  he  dismissed,  but  without  costs. 


(a)  1  Ph.  710;  2  Id.  346. 


(6)  2  De  Q.,  Mac.  &  6.  652. 
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STANTON  V.  TATTERSALL  July2iiL 

X  HIS  was  a  suit  bj  a  purchaser  seeking  to  rescind  an  It  u  a  mlade- 
agreement  to  purchase  an  edifice.  No.  68,  Pall-mall,  against  ^^oXnTof 
vendors  who  had  sold  the  property  at  auction.  The  plain-  '^^J?  ^t 
as  insisted  that  the  contract  ought  to  be  rescinded,  on  the  m  No.  58, 
ground  of  misdescription  in  two  particulars :  first,  that  the  posite  Mar?* 
house  thus  described  was  not  in  PaU-mall  at  all ;  and,  se-  hwSe^  where 
condly,  that  there  was  no  sufficient  access  to  the  house,  in  the jiouee  wis, 

in  net,  not  tn 

accordance  with  the  description.  PaU-mell,  but 


The  defendants,  Richard  Tattersall  and  George  Herbert  bdbind^57, 
Lewin,  offered  the  premises  in  question  in  the  cause  for  J?^""^  ^. 
sale  by  auction,  at  the  Auction  Mart^  on  the  20ih  of  April,  tnnoe  with  a 

1862,  with  the  following  description  : —  formanyyean 

bore  the  de- 

"  Particulars.    A  fireehold  estate,  bemg  No.  68,  on  the  ■l«°^®'*  ®f 

^  '  No.  68,  and  a 

north  side  of  Pall-mall,  opposite  Marlborough  House,  a  aepante  pas- 
substantial  edifice,  built  a  few  years  ago  by  an  architect,  S^y.five\et 
who  shewed  great  judgment  in  planning,  whilst  he  spared  ^^^ 
no  expense  in  the  erection  and  completion  of  his  pile  of  ^^^  incheti 

wide,  acroee 

building ;  the  whole  arranged  in  suites  of  chambers,  and  the  ground 
occupied  by  professional  and  other  gentlemen,  at  the  follow-  s^^^b^e^a 
ing  moderate  rents."    The  rentals  of  the  different  apart-  *!»«  basement 

^  ^  and  upper 

ments  were  added,  shewing  a  total  rental  of  340Z.,  with  a  stories  of 

particular  of  taxes,  &c.,  paid  by  the  landlord,  amounting,  jETeM,  that,  the 

m  1852,  to  66i.  4ff.  9d,  leaving  a  net  rental  of  283i.  16«.  3d  g^*^^. 

By  the  printed  conditions  of  sale,  a  deposit  of  lOi.  per  cent  <**«!  no  pecu- 

liantv  iti  the 

on  the  purchase  money  was  to  be  paid  to  Messra  Foster,  aocesa  to  the 
the  auctioneers ;  and  the  vendors  were,  within  seven  days  obj^^  on  ^ 
finom  the  day  of  sale,  to  deliver  an  abstract  of  their  title  to  ^jj^^^* 
the  purchaser  or  his  solicitor,  to  which  all  objections  and  m  soon  as  it 
requisitions  were  to  be  made  in  writing,  within  fourteen  ^poiehaser 
days  after  the  deliveiy  of  the  abstract ;  and  all  objections  ^^hare^th^ 
or  requisitions  not  so  made  were  to  be  considered  as  contract  re- 

^  Bonded. 

waived 
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1803.  The  8th  condition  was  in  the  following  words: — ^That,  if 

any  error  or  misHstatement  shall  be  made  in  these  parti- 
culars, the  same  shall  not  annul  the  sale,  but  a  proportionate 
allowance  (the  purchase-money  being  the  measiure  of  value) 
shall  be  made  by  the  vendors  or  purchaser  as  the  case 
may  require,  such  allowance  or  compensation  to  be  ascer- 
tained by  a  reference  in  the  usual  way. 

The  plaintiff,  Mr.  Stanton,  became  the  best  bidder  for 
the  property  at  the  sale  by  auction,  at  the  price  of  40001, 
and  he  thereupon  paid  4*002.  as  a  deposit,  and  signed  the 
following  memorandum  indorsed  on  one  of  the  particulars  :— 

"  Auction  Mart,  April  20th,  1852. 
"  I  hereby  declare  I  have  bid  for  and  become  the  pur- 
chaser of  the  property  described  in  this  particular,  at  and 
for  the  sum  of  40002.,  and  have  paid  the  sum  of  4O02.  by 
way  of  deposit  and  in  part  payment  m  the  aforesaid  som 
of  4*0002. ;  and  I  engage  and  agree  to  complete  the  pur- 
chase thereof  according  to  the  within  conditions  of  sale." 

The  plaintiff,  by  his  bill*  stated  the  circumstances  above 
set  out,  and  submitted  that  the  representation  that  the 
edifice  was  No.  58,  Pall  Mall,  and  was  opposite  Marlbo- 
rough House,  was  a  gross  misrepresentation,  and  was  cal- 
culated to  and  did  mislead  him  as  to  iiB  position  and  eligi- 
bility as  a  good  investment  And  that  no  title  whatever 
had  been  shewn  to  the  freehold  of  the  passage  or  right  of 
way,  or  to  the  soil  thereof 

The  prayer  of  the  bill  was,  that  the  agreement  might  be 
delivered  up  to  be  cancelled,  and  that  the  deposit  might  be 
repaid  with  interest  at  52.  p^  cent,  together  with  the 
plaintiff's  costs  of  investigating  the  title,  and  of  the  suit» 
with  a  prayer  in  the  alternative  for  specific  performance  of 
the  agreement,  with  compensation. 

Although  the  plaintiff  by  his  bill  stated  that  he  had  no 
knowledge  whatever  of  the  property  prior  to  the  sale,  be- 
yond the  representation  thereof  made  to  him  by  the  printed 
particulars  and  conditions  of  sale,  he  did  not  support  these 
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statements  by  any  evidence;  but  they  were  not  contradicted 
by  any  evidence  on  the  part  of  the  defendants. 

From  the  evidence  of  the  auctioneer  and  others,  it  ap* 
peared  that  the  property  in  fact  consisted  of  a  house  at  the 
back  of  No.  57,  Fall  Mall;  that  No.  58  had  no  windows  or 
frontage  towards  Pall  Mall ;  that  it  communicated  with  the 
street  only  by  a  passage,  which,  for  30  fL  of  its  length,  was 
through  the  ground  floor  of  No.  67,  which  was  the  only 
means  of  access  to  No.  58.  This  passage  was,  according  to 
one  witness,  60 fL  long;  but  it  was  73  ft.  long  according  to 
other  testimony,  and  it  was  3  ft  8  in.  wide,  and  9  fL  6  in. 
high ;  it  was  formed  of  timber  on  the  top  and  one  side ;  the 
floor  of  the  passage  was  of  stone  laid  upon  timber  beams; 
as  to  which  it  was  deposed,  that  they  were  insufficient  to 
support  any  heavy  weight,  such  as  a  counting  house  safe 
being  conveyed  along  the  passage,  and  in  the  judgment  and 
belief  of  the  surveyor  must  at  all  times  be  subjected  to 
casualties  from  fire.  It  also  appeared  in  evidence,  that  the 
cellars  of  No.  57  extended  under  this  passage,  and  also  un- 
der part  of  the  premises  described'«u3  No.  58. 

The  abstract  of  the  defendants'  title  was  delivered  to 
the  plaintiff's  solicitor  on  the  24th  of  April,  1852;  and  the 
plaintiff's  observations  and  requisitions  thereon  were  sent  to 
the  defendants'  solicitor  on  the  8th  of  May.  They  were  an- 
swered on  the  15th  of  May.  The  deeds  were  examined 
on  behalf  of  the  plaintiff  with  the  abstract  at  the  office  of 
Mr.  Lewin,  one  of  the  defendants,  on  the  premises.  No.  58, 
on  the  5th  of  May,  1852.  These  requisitions  on  the  title  in 
no  way  referred  to  the  situation  of  the  house  or  the  passage, 
or  to  the  fact  that  the  house  did  not  front  the  street  An 
objection  was  first  taken  on  the  12th  of  June,  1852,  by 
the  purchaser,  that  there  were  vaults  under  the  passage, . 
and  under  part  of  the  house  described  as  No.  58,  Pall  Mall. 
This  was  done  by  letter  by  the  plaintiff's  solicitor,  stating 
that  he  had  just  discovered  the  fact,  and  inquiring  whether 
the  vendors  were  in  a  position  to  convey  these  vaults  or  eel- 
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lars,  and  insisting  that  the  purchaser  had  bought  not  only 
the  right  of  way,  but  also  the  soil  of  the  passage,  and  the 
soil  under  the  building.  The  defendants'  solicitors,  in  an 
answer,  dated  the  16th  of  June,  1852,  stated,  that  there  was 
no  allusion  to  cellars  or  any  basement  story  in  the  particu- 
lars of  sale,  that  the  house  was  therein  described  by  flooi% 
and  insisting  that  the  vendors  were  not  bound  to  convey 
the  cellars  to  the  plaintiff 

After  some  further  discussion  this  suit  was  instituted.  It 
now  came  on  to  be  heard 


Argumeni,         Mr.  Malms  and.Mr.  Steere  for  the  plointifiEl — ^The  plain- 
ti£f  is  entitled  to  have  this  contract  rescinded. 

First  The  description  in  the  particulars  of  sale  was  in- 
accurate, and  calculated  to  mislead,  and  in  fact  did  mislead 
the  plaintiff  It  described  the  property  as  being  in  PaU 
Mall,  whereas  it  had  only  a  door-way  into  that  street  The 
description  was,  in  the  language  of  the  Lord  Justice  Knighi 
Bruce,  in  Price  v.  McLcaulay  (a),  "a  representation  calcu- 
lated to  induce  a  belief  pf  the  value  of  the  property  not 
warranted  by  its  nature  and  circumstances;''  and  on  this 
ground  the  contract  is  void. 

The  description  is  that  which  a  Court  of  Equity  de- 
signates airaud.  In  Sugd.  Y.  &  P.  (6),  it  is  said,  ''Where 
the  representations  do  amount  to  a  fraud,  the  purchaser, 
although  the  contract  is  silent  on  that  head,  has  been  al- 
lowed to  recover  damages  or  to  avoid  the  contract;"  and 
he  refers  to  Stevens  v.  DcbeU  (c)  and  Hutckmaon  v.  Mot- 
ley  (d)  in  support  of  this  proposition.  Here  the  represen- 
tations were  absolutely  imtrue.  [The  Yice-C^iancellob 
inquired  whether  the  plaintiff  swore  that  these  misrepre- 
sentations misled  or  deceived  him?]  The  plaintiff  does 
not  prove  that  he  was  misled;  but  as  the  defendants  gave 
the  fjEilse  description  of  the  property,  the  onus  of  proof  lies 


(a)  2  De  G.,  Mac.  &  G.  339,  346. 
(6)  Yol. ),  p.  51. 


(c)  2  B.  &  C.  62a 
(rf)  7  Scott,  341. 
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on  them  to  shew  that  the  misrepresentation,  which  was 
calculated  to  deceive,  did  not  in  hct  deceive  the  plaintifif ; 
but  the  defendants  do  not  suggest  that  the  plaintiff  had 
any  such  knowledge,  and  that  question  is  not  now  in  issue. 
— They  cited  Stewart  v.  AUiston  (a),  ShcLckleton  v.  Su<- 
diffe  (6),  and  Oibson  v.  D'Este  (c). 

Secondly.  If  it  should  be  held  that  the  objection  as  to 
the  locality — ^that  the  house  is  not  in  Pall  Mall — ^is  not 
tenable,  or  that  that  objection  has  been  waived  by  the 
plaintiff's  conduct,  the  objection  taken  immediately,  as 
soon  as  the  plaintiff's  solicitor  knew  of  it,  by  the  letter  of 
the  12th  of  June,  1852,  that  no  title  had  been  shewn  to 
the  soil  of  the  passage  or  to  the  stories  over  it,  and  the  soil 
under  the  room  of  one  of  the  tenants,  must  at  least  prevail. 
As  to  that,  the  plaintiff  had  no  previous  knowledge,  and 
that  objection  was  never  in  any  way  waived;  and  the  title 
to  the  right  g(  access  must  be  co-extensive  vdth  that  to  the 
house.  An  insecure  passage,  liable  to  the  decay  of  the 
timber  beams  and  to  casualties  from  the  occupiers  be- 
low, was  a  thing  different  from  the  kind  of  access  which 
the  particulars  would  have  led  the  purchaser  to  expect 
This  misdescription  was  calculated  to  and  did  mislead  the 
purchaser. 

Mr.  FoUeU  and  Mr.  T,  Stevens  for  the  defendants.— The 
description  of  the  property  in  the  particulars,  "  being  No. 
58,  on  the  north  side  of  Pall  Mall "  is  accurate,  it  gives  the 
name  by  which  the  house  had  been  known  for  many  years; 
the  other  descriptive  words  "opposite  Marlborough  House," 
are  also  accurate,  for  it  opens  into  the  street  immediately  op* 
posite  that  house.  The  buyer  chose  to  purchase  without  in- 
quiring about  the  property  further  than  as  to  its  value,  be- 
cause the  rental  is  stated  in  the  particulars  of  sale,  and  that 
was  the  measure  of  the  price  he  paid.  This  case  is  very  much 
like  White  v.  Bradsha/w,  heard  before  the  late  Yioe-Chan- 


1853. 

Btaitton 

Tattbbsall. 

ArgumeiU, 


(a)  1  Mer.  26.        (6)  1  De  Q.  &  S.  609.         (c)  2  Y.  &  C.  C.  C.  542. 
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cellor  Parker,  on  the  17th  of  December,  1851,  where  a  pur- 
chaser, who  bought  a  house  as  No.  39,  Begency  Square, 
Brighton,  was  held  to  be  bound  to  complete,  because 
that  number  was  the  description  by  which  the  house 
had  been  known,  though  in  fact  it  was  situated  out  of 
the  Square.  If  "  The  Belle  Sauvage  "  were  described  as 
"The  Belle  Sauvage,  Ludgate  Hill,''  which  is  its  name, 
though  it  stands  back  from  the  street,  and  if  it  were  sold 
by  that  description,  would  that  be  such  a  misrepresentation 
as  would  entitle  a  purchaser  to  rescind  his  contract  ?  The 
purchaser  has,  however,  waived  all  objection  on  this  ground 
by  his  subsequent  conduct  In  Flmt  v.  Wodin  (a),  there 
was  a  waiver  of  this  kind. 

This  bill  asks  that  the  contract  may  be  rescinded,  but 
that  is  not  what  the  plaintifF  should  have  asked.  The 
question  raised  as  to  the  title  to  the  soil  under  the  pas- 
sage ia  one  of  title,  and  that  cannot  be  determined  except 
upon  a  decree  for  performance  of  the  contract^  with  the 
usual  reference;  and  then  the  question  will  arise  as  one  of 
title. — They  also  cited  Blacklow  v.  Laws  (6). 


Judgment,  The  Yice-Chancellob,  without  calling  for  a  reply,  said: 
The  question  which  I  have  to  consider  in  this  case  is  not  a 
question  of  title  at  all.  What  the  plaintiff  avers  as  the 
substance  of  the  case  is,  that  he  had  contracted  to  buy 
certain  property,  and  that  what  is  presented  to  him  and  is 
proposed  to  be  conveyed  to  him  as  the  property  which  he 
has  purchased,  does  not  agree  with  the  description  given 
in  the  particulars  of  sale  of  the  property  which  he  contracted 
to  buy.  There  are  two  particulars  in  respect  of  which  a 
misdescription  is  alleged. 

Where  the  property  is  described  as  "  a  freehold  estate, 
being  an  edifice  No.  58,  Fall  Mali,*'  that  is  not  a  proper 
description  of  a  house  which,  in  £act»  is  not  in  Pall  Mall, 
but  is  behind  another  house  situated  in  Pall  Mall. 


(a)  9  Hare,  618. 


(b)  2  Hare,  40. 
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But  if  the  question  merely  depended  upon  the  right  of 
the  plaintiff  to  have  the  oontract  rescinded  on  that  ground, 
I  think  that  he  has  by  his  conduct  waived  that  right 

The  auctioneer  who  sold  it  describes  it  in  his  afEidavity 
which  is  the  defendants'  evidence,  as  consisting  of  a  build- 
ing which  is  situate  at  the  back  of  the  house  No.  67»  and 
that  is  an  accurate  description,  as  appears  from  the  model 
which  has  been  produced  in  Court  The  case  of  White  v. 
Bradaha/w,  decided  by  the  late  Sir  Ja/mes  Parker,  could 
not  govern  this  case;  and  if  the  purchaser  had  at  once 
taken  the  objection  as  to  the  misdescription  of  this  house 
as  being  in  Pall  Mall,  he  would  have  been  entitled  to 
avoid  the  contract  on  that  ground.  But  he  did  not  do 
so — he  proceeded  to  investigate  the  title,  and  his  solicitor 
examined  the  title  deeds,  in  a  part  of  that  very  building 
which  was  the  subject  of  the  contract;  and  I  think  it  is 
now  too  late  for  him  to  ask  the  Court  to  rescind  the  oon- 
tract on  that  ground. 

But  there  is  another  ground  on  which  this  contract 
ought  to  be  rescinded.  What  is  proposed  to  be  conveyed 
to  the  plaintiff  as  a  right  of  access  to  this  houses  which 
is  not  in  Fall  Mall,  but  is  behind  the  house  Na  57,  Pall 
Mall,  is  a  right  of  way  consisting  of  a  passage,  which 
was  formerly  a  part  of  No.  67,  Fall  Mall,  and  that  pas- 
sage and  access  to  the  house,  of  the  length  of  at  least 
sixty  feet,  is  described  in  the  evidence  as  thus  situated: 
"The  floor  of  the  way  or  passage  is  the  timber  floor  of 
the  house  Na  57,  in  which  passage  is  laid  a  pavement 
of  Yorkshire  stone;  and  the  floor  of  the  one  pair  story  of 
No.  57  forms  the  ceiling  of  the  said  passage.  The  stone 
flooring  of  the  said  way  or  passage  is  supported  under- 
neath on  a  timber  beam,  which  has  deflected  in  the  mid- 
dle of  its  bearings  to  the  extent  of  two  inches  or  there- 
abouts; and  which  beam/'  one  of  the  witnesses  says,  "in 
my  judgment  is  not  sufficient  to  support  the  same  in  a 
Substantial  and  durable  manner;  and  which  said  way  or 
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^18*3^      passage  must  at  all  times,  in  my  judgment  and  belief  be 

Stantoii      subjected  to  casualties  firom  fire,  and  the  more  so  by  reason 

TattbbsaUi,   of  the  three  several  tenants  or  occupiers  of  the  messuage 

-T~.      No.  67,  and  fipom  the  decay  of  the  timber  supports  which 

sustam  the  said  stone  flooring;   and  the  said  entrance 

would  be  rendered  nearly  or  quite  impassable  by  a  fire 

happening,  either  in  the  basement  or  8hop»  or  warehouse 

behind,  forming  parts  of  the  house  Na  57/'    It  is  also  said, 

that  the  infirmily  of  the  props  of  the  passage  is  such  that 

the  weight  of  an  ordinary  counting-house  safe  carried  along 

it  would  probably  cause  it  to  give  way.    The  particulars 

of  sale  do  not  mention  any  peculiarity  as  to  the  access  to 

the  housa 

The  house  not  being  in  Pall  Mall,  the  purchaser  is  at 
least  entitled  to  such  a  connexion  between  the  house  and 
Pall  MaU,  and  such  means  of  access  to  the  house,  as  may 
be  reasonably  secure  and  commodious.  It  is  said,  indeed, 
that  in  the  abstract  of  titie  this  passage  is  mentioned  as  an 
easement^  and  especially  as  an  easement  to  pass  with  the 
house.  But  that  is  not  enough,  where  in  truth  the  pur- 
chaser of  the  house,  in  order  to  reach  it^  must  pass  through 
part  of  another  house  by  way  of  easement^  without  having 
a  firm  soil  below,  and  where  he  is  to  have  above  him  tlie 
floor  of  the  room  of  the  other  house.  No  notice  whatever 
having  been  given  that  this  was  the  conoiition  of  the  access 
to  the  house  in  the  particulars  of  sale,  my  opinion  is,  that 
this  contract  must  be  rescinded,  on  the  plain  principle,  that 
what  is  presented  to  the  purchaser  as  the  subject  matter 
of  his  contract  is  something  so  different  firom  what  must 
be  understood  firom  the  description  in  the  particulars  of 
sale.  There  must,  therefore,  be  a  decree  to  rescind  this 
contract,  but  it  n^ust  be  without  costs,  and  the  deposit 
must  be  returned. 
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SHAW  V.  THACKRAY  and  MOORE  Hov.  Zrd, 


HIS  was  a  suit  for  the  specific  performance  of  an  agree-  Although  the 
ment  to  sell  certain  leasehold  premises  at  She£5eld,  called  not  coo^ 
the  Claywood  Tavern  Beer  House.  Sf  a^taS 

Upon  the  18th  July,  1851,  John  Thackray,  a  man  of  in-  obtained  from 
temperate  habits,  agreed  verbally  to  sell  the  premises  in  state  of  intoxi- 
question  to  the  plaintiff,  for  the  sum  of  735i.,  and  on  the  ^here'a^ra 
19th,  a  memorandum  of  agreement  was  prepared  and  sign-  contract  fairly 
ed  by  both  parties.  with  a  man 

The  memorandum  of  agreement  was  as  fellows: — "The  drinking,  to 

vendor  agrees  to  sell  and  the  purchaser  to  buy,  for  the  term  "^^^J^jge- 

of  99  years,  all  those  premises,  &c.,  &c.,  now  in  mortgage  hold  premiwe 

to  Mr.  Joseph  Rogers,  for  securing  700{.  and  interest,  sub-  other  person, 

ject  to  the  payments  of  the  annual  ground  rent  of  5L,  and  SS^co^rac^ 

the  observance  of  the  covenants  in  the  leases: —  within  a  few 

days  prevailea 
"  That  the  vendor  shall,  on  or  before  the  1st  September,  on  the  vendor 

deliver  to  the  purchaser  a  complete  abstract  of  title.  ^.^ anMsIgn^ 

"That  the  vendor,  on  or  before  the  1st  December,  shall,  ^""1^^^ 
on  receiving  the  said  purchase  monies,  execute  a  proper  as-  7601.,  the 
signment  or  assurance  of  the  said  premises  for  the  residue  specific  per- 
of  the  said  term,  free  from  all  incumbrances  except  as  afore-  [h!e&»rcon- 
said ;  and  the  purchaser  shall  pay  the  said  purchase  money  tract, 
to  the  vendor." 

The  contract  was  drawn  up  by  and  at  the  o£5ce  of  Mr. 
Unwin,  a  solicitor,  in  the  presence  and  at  the  request  of 
the  plaintifi^  and  in  the  presence  of  the  vendor  and  a  Mr. 
John  Wilkinson,  an  estate  agent  acting  on  his  behalf;  and 
a  deposit  of  151.  was  paid  by  the  plaintiff  to  the  vendor. 

Upon  the  23rd,  the  defendant  Moore,  having  learned 
from  Wilkinson  the  circumstances  of  the  sale,  shortly  after- 
wards sent  for  Thackray,  and  offered  him  7602.  for  the  said 
premises,  and  recommended  him  to  return  to  the  plaintiff 
the  deposit ;  and,  in  compliance  with  such  advice,  Thackray 
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called  on  the  plaintifl^  alleging  that  he  was  drunk  on  the 
occasion  of  the  agreement  of  the  19th,  and  that  the  contract 
was  void,  and  tendered  to  him  the  deposit  of  151.,  which, 
however,  the  plaintiff  declined  to  receiva 

On  the  28th  of  July,  1851,  Thaekray  executed  an  assign- 
ment to  Moore  of  the  residue  of  the  term,  and  a  memoran- 
dum of  assignment  was  registered  in  the  office  at  Wake- 
field on  the  9th  of  August  following;  and,  at  the  request  of 
Moore,  a  further  assignment  was  executed,  and  a  memorial 
thereof  registered  on  the  11th  of  the  same  montL 

The  plaintiff  subsequently  applied  to  Thaekray  to  com- 
plete the  contract  of  the  19th  of  July,  which  the  latter  re- 
fused to  do;  wd,  on  the  ISth  of  December  the  plaintiff 
served  a  notice  upon  Moore,  informing  him,  that,  unless  he 
would  join  in  an  assignment  of  the  premises  to  him,  he, 
the  plaintiff,  would  apply  to  a  Court  of  equity  for  relief 
Upon  the  23rd  of  December,  1851,  the  plaintiff  filed  his 
bill  for  a  specific  performance  of  the  agreement  The  plain- 
tiff died  shortly  afterwards,  and  a  bill  of  revivor  was  filed  by 
his  administrators  in  July,  1 853. 

It  appeared  from  the  evidence  taken  in  the  cause,  that 
Thaekray  was  a  man  of  intemperate  habits;  that  on  the 
19th  of  July,  1851,  and  for  a  fortnight  previously,  he  fire- 
quented  a  dram  shop  four  or  five  times  a  day;  that^  on 
these  occasions,  he  sometimes  drank  rum  and  sometimeB 
ale,  that  he  drank  each  time  at  least  one  quart  of  ale,  and 
twenty  SdL  glasses  of  rum;  that^  on  the  day  of  the  19th, 
between  eight  and  half-past  nine,  he  drank  eight  Sd,  glasses 
of  rum. 

It  was  proved  in  evidence,  that  the  defendant  Moore  was 
aware  of  the  previous  contract  with  the  plaintiff 


Argtmieni.  Mr.  MoUns  and  H.  Stevens  for  the  bill — In  this  case  it 
is  not  suggested  there  was  any  contrivance  on  the  part  of 
the  plaintiff  to  procure  this  agreement  from  the  vendor  by 
improper  meana     It  is  true  the  vendor  was  a  man  of  in- 
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temperate  habits;  but  the  mere  &ct  that  the  vendorwas  in* 
toxicated  when  he  entered  into  the  agreement  is  no  reason 
for  the  Court  refusing  to  decree  specific  performance  of  the 
agreement^  provided  there  were  no  fraud:  Lighifoot  t. 
Heron  (a). 

Mr.  J.  Russell,  and  Mr.  Speed,  for  the  defendant  Moore, 
took  certain  objections  to  the  agreement  as  uncertain. 

But,  secondly,  it  was  proved  that  this  vendor  was  an 
habitual  dnmkard,  and  was  drunk  on  the  occasion  of  the 
execution  of  the  agreement.  Now,  without  imputing 
any  contrivance  to  the  plaintiff,  it  was  quite  clear,  that,  in  a 
case  of  this  kind,  a  Court  of  equity  will  not  assist  a  plain- 
tiff:  Cragg  v.  HclToe  (6). 

The  Vice-Chancellor: — 

The  real  defendant  is  Moore,  who,  by  a  subsequent  agree- 
ment^ claims  as  a  purchaser  from  Thackray,  and  alleges  that 
the  agreement  with  the  plaintiff  was  not  binding,  by  reaJ9on  of 
Thackray's  incapacity.  As  to  the  defence  on  the  ground  of 
uncertainty  in  the  terms  of  the  agreement,  it  appears  to  me 
that  there  is  a  clear  agreement  to  sell  to  the  plaintiff  the 
land  and  premises,  free  from  all  incumbrances  whatsoever; 
and  that  it  includes  the  vendor's  whole  interest, 'free  from 
every  charge  but  the  groimd  rent 

The  material  question^  however,  is,  as  to  the  alleged  in- 
capacity of  Thackray  at  the  time  when  he  executed  the 
agreement  It  is  beyond  doubt,  that  the  vendor  waa  in  the 
habit  of  drinking  to  excess. 

If  a  man,  by  habits  of  drunkenness,  has  destroyed  his 
capacity,  so  as  to  become  incapable  of  exercising  his  reason 
or  his  judgment,  any  contract  into  which  he  may  enter  is 
invalid.  If,  however,  he  ha«  only  impaired,  but  not  de^roy- 
ed  bis  capacity,  he  will  not  be  permitted  by  this  Court  to 
avail  himself  of  his  ow];i  misconduct  to  avoid  his  own  act 
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1853.^  The  rule  laid*  down  by  Sir  W.  Orwnt  in  the  case  of  Cocks 
V.  Claywor(h(a\  as  referring  to  the  case  of  Cory  v.  CoTy(b% 
decided  by  Lord  Hardwicke,  is,  that  a  Court  of  equity 
ought  not  to  give  its  assistance  to  a  person  who  has  ob- 
tained an  agreement  from  another  in  a  state  of  intoxication; 
and,  on  the  other  hand,  ought  not  to  assist  a  person  to  get 
rid  of  any  agreement  or  deed,  merely  on  the  ground  of  his 
having  been  intoxicated  at  the  tima  The  course  of  the 
Court  in  these  cases  is  generally  not  to  interfere.  But 
where  there  has  been  improper  contrivance  to  procure  a 
deed,  and  a  suit  afterwards  instituted  upon  it,  the  Court 
has  dismissed  the  bill  Where,  however,  there  has  been  no 
contrivance  or  fraud,  the  Court  for  the  most  part  refuses 
to  interfere.  Perhaps,  if  the  only  person  affected  were 
the  defendant  Thaekray,  I  might  be  disposed  to  act  on 
that  principle,  and  leave  the  plaintiff  to  enforce  at  law 
any  right  he  might  hava  But  the  real  defendant  is 
Moore,  who  seeks,  for  his  own  purposes,  to  make  use  of 
Thackray's  infirmity,  and,  with  fuU  notice  of  the  agree- 
ment between  the  plaintiff  and  Thaekray,  procured  a  con- 
veyance of  the  property,  which  he  knew  had  been  agreed 
to  be  sold  to  the  plaintiff 

It  is  material  that  there  is  no  evidence  to  shew,  that,  on 
the  18th,  which  was  the  date  of  the  verbal  agreement 
with  the  plaintiff  Thaekray  was  not  in  a  capacity  to  enter 
into  it  If  I  were  to  dismiss  this  bill,  the  effect  would 
be  to  leave  the  property  in  the  possession  of  Moore,  who, 
with  full  notice  of  the  plaintiffs  prior  contract^  induced 
Thaekray  to  enter  into  a  second  contract  for  the  piurpose  of 
ousting  the  plaintiff.  I  think  Moore's  conduct  indefensible; 
and  I  shall  make  a  decree  according  to  the  prayer  of  the 
bill,  viz.  the  specific  performance  of  the  agreement  with  the 
plaintiff,  the  defendant  Moore  to  pay  the  plaintiffs  costs. 

Thaekray  appears  in  form&  pauperis,  there  will,  therefore, 
be  no  order  as  to  his  costs. 

(a)  18  Ve».  12.  (6)  Id.,  14  ;  1  Ves.  19, 
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PARAMORE  V.  GREENSLADR  ^^^.  5^ 

X  HE  question  in  this  case  arose  on  the  motion  of  William  Where,  be- 

Paramore,  the  yoimger,  the  plaintiff,  in  a  revived  suit,  that  S[^o/^ 

the  purchasers  of  certain  copyholds  which  had  been  directed  <»»*»«*  "^d 
^  *•'  oonTeyenoe, 

by  the  Court  to  be  sold  should  take  a  surrender  thereof;  any  deterior»- 

and  that  the  fine  and  fees  payable  on  the  admission  of  the  property  oo- 

plaintiff  to  the  lots,  might  be  paid  by  the  purchasers  ;  and  ^^^^^th- 

as  to  so  much  as  the  purchasers  should  not  be  ordered  to  out  the  fkult 
.     .  of  either  per- 

pay,  that  the  plaintiff  might  pay  it  out  of  the  fund  ty,  the  ices 
:«  r«^««4.  fiiUaonthe 

"^  Court  pnrohaBer. 

The  defendants  in  the  suit>  and  the  purchasers  of  the  But  where, 

^  without  any 

copyholds,  were  respondents.  improper  ne- 

It  appeared  that  Anne  Pistor,  the  testatrix  in  the  cause,  f  ^^^um  ^' 
had,  by  her  will,  given  ten  dwelling-houses  in  Diapason-  ^^ple^^r 
row,  situate  at  Stoke  Newington,  each  house  being  partly  *>*"«  y»«"» 

,  o  *         *     ^n^  ^^  death 

copyhold  and  partly  leasehold,  to  William  Paramore,  the  of  a  trustee 

elder,  in  trust  for  sale ;  and  that,  upon  the  death  of  the  tes-  rione/SSe*" 

tatriz,  William  Paramore  the  elder,  since  deceased,  was,  in  «P«n~  of » 

fine  on  a  new 

1843,   admitted  tenant  of  the  copyhold  portions  of  the  admittanoe, 

premisea     He  paid  a  fine  and  fees  thereon  amounting  to  the  oontra^ 

172?.  10«.  i^L'^Ti'b^ 

anoe  was  to  be 

Mr.  Paramore  the  elder  instituted  a  suit  for  the  ad-  at  the  expense 

of  the  pur-  ■ 

ministration  of  the  testatrix's  estate,  and  under  a  decree  chaser:— 
made  in  1846,  the  copyhold  and  leasehold  premises  were,  ^^Jdinary* 
with  the  approbation  of  the  Master,  put  up  for  sale  by  2*^^^^^^* 
auction  in  October,  1847,  in  five  lots,  subject  to  a  condition  borne  by  the ' 
with  reference  to  an  annuity  of  102.  that  unless  one  person 
should  purchase  all  the  lots,  the  purchaser  of  lot  5  should 
enter  into  mutual  covenants  with  the  other  purchasers  as 
to  the  payment  of  the  annuity  by  him  and  his  reimburse- 
ment, and  into  like  covenants  as  to  the  rent  on  the  leaseholds. 
By  another  condition  it  was  provided,  that  the  conveyances 
were  to  be  made  at  the  expense  of  the  purchasers. 
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Another  condition  was  in  the  following  terms: — "That 
the  purchasers  shall  have  proper  surrenders,  conyeyanoes, 
or  assignments  of  the  premises  at  their  own  expense  on 
payment  of  the  purchase-money."  The  lots  were  purchased 
by  five  persons — ^as  to  lots  1  to  4  at  the  auction,  and 
as  to  lot  5  by  private  contract,  according  to  the  conditions 
of  sale,  on  the  1st  of  June,  1848;  and  on  the  3rd  of  June, 
1850,  the  purchasers  paid  the  purchase-money  into  Ck>urt^ 
and  were  thereupon  let  into  possession. 

The  plaintiff  William  Faramore  the  elder,  died  on  the 
2nd  of  February,  1849,  leaving  William  Faramore  the 
younger,  the  plaintiff  in  the  revived  suit,  his  heir  according 
to  the  custom,  him  surviving;  who  thereupon  was  admitted 
tenant  of  the  copyholds,  and  thereby  incurred  a  fine  of 
190{.  and  fees  to  the  amount  of  102. 

A  question  having  arisen  between  the  parties  as  to  who 
was  liable  to  pay  the  fine  and  fees  incident  to  the  admission 
of  William  Faramore  the  younger,  so  as  to  enable  him  to 
surrender  the  copyholds  to  the  several  purchasers^  this 
motion  was  made  on  his  behalf. 


Arffummi.  Mr.  01(1886  and  Mr.  Cairns  in  support  of  the  motion. — 
The  sale  took  place  in  October,  1847,  and  firom  that  date 
the  purchasers  became  entitled  to  the  copyhold  estates  in 
equity,  and  it  was  their  duty  forthwith  thereupon  to  have 
procured  firom  Mr.  Faramore  deceased  surrenders  of  these 
estate&  He  was  merely  the  trustee  for  the  purchaserSi 
and  ail  accidents  arising  firom  fire  and  other  contingencies 
were  at  their  risk — ^the  estates  were  theirs  for  better  or 
worse:  BoberUon  v.  8kdton{a)  and  the  cases  there  cited; 
Cheetha/m  v.  Sturtev(int(J>),  and  the  cases  collected  in 
Sug.  V.  andF.(c). 

They  also  submitted,  that  William  Faramore  the  dder 
was  at  all  times,  up  to  the  period  of  his  death,  able  and 


(a)  12  Beav.  260.         (6)  3  De  G.  &  8.  466.         (o)  Page  805. 
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ready  to  surrender;  hk  estate  was  therefore  not  liable  for  the         1863. 
expenses  incurred.     The  trustee  not  having  been  called  on     p^Bi^oRK 
in  his  lifetime  by  the  purchasers  to  surrender  the  copyholds,   OemiTsladm. 
as  they  might  have  done,  they  ought  to  bear  the  expenses 
owing  to  the  delay,  that  is,  to  pay  the  fine  and  fees.    Their 
laches  in  this  respect  at  least  destroyed  all  excuse  of  the 
purchasers  to  escape 'this  payment,  which,  if  they  had  called 
for  surrenders  in  the  lifetime  of  Mr.  Paramore,  the  elder 
would  not  have  become  payable. 

Mr.  Cory  for  the  purchasers. — There  has  been  no  delay 
in  the  purchasers.  The  conditions  of  sale  had  made  it  ne- 
cessary for  the  purchasers  to  enter  into  certain  covenants 
among  themselves,  which  could  not  be  done  until  the  pur- 
chasers had  completed  their  contracts.  The  contract  could 
not  on  this  account  be  completed  imtil  after  the  death  of 
William  Paramore  the  elder.  The  original  vendor  having 
died,  the  present  plaintiff  was  not  in  a  position  to  complete 
the  contract  until  after  he  had  been  admitted  to  the  copy- 
holds; and  that  was  an  expense  which  properly  fell  on  the 
vendorsL  Drury  v.  Man  (a)  appears  to  have  decided  the 
question  involved  in  this  motion. 

Mr.  J.  D.  Chambers  for  the  parties  beneficially  entitled 
under  the  will  of  the  testatrix,  and  to  the  fund  in  Court 
— ^The  fine  and  fees  incurred  by  reason  of  the  delay  in  com- 
pleting the  purchase  ought  to  be  borne  either  by  the  estate 
of  Mr.  Paramore  the  elder,  or  by  the  purchasers.  There  had 
been  great  delay  on  the  part  of  both  these  parties  in  com- 
pleting the  purchase.  If  the  delay  in  completing  had  been 
owing  to  the  purchasers,  then  they  had  thereby  caused  the 
expense  incurred ;  and,  if  the  delay  had  been  occasioned  by 
Mr.  Paramore  the  elder,  his  estate  ought  to  pay  the  conse- 
quent expenses.  No  laches  are  attributable  to  the  parties 
beneficially  interested  in  the  estate,  and  their  fund  ou^t 

(a)  1  Atk.  95. 
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not  to  be  charged  with  expenses  caused  by  othera,  and  not 
by  them. 

Mr.  Caima  in  reply. 

The  Vicb-Chancellor  said: — 

The  case  of  Bcbertaon  v.  SkeUon  (a)  decided  that  the 
purchaser  should  bear  the  loss  occasioned  to  the  property 
by  an  accident  which  happened  after  the  contract  Here 
the  question  is  not  one  of  injury  affecting  the  property  iiadf, 
but  it  is  simply  who  ought  to  bear  an  extraordinary  ex- 
pense in  procuring  the  concurrence  of  a  necessary  imrty 
to  the  conveyanca  The  property  is  copyhold,  and  before 
the  completion  of  the  purchase,  the  act  of  Qod  has  put  an 
end  to  the  life  of  the  trustee  who  was  tenant  upon  the  court 
rolls,  which  has  necessarily  occasioned  the  expense  of  the 
admittance  of  his  heir.  It  has  been  insisted,  on  the  part 
of  the  plaintiff,  that  there  had  been  an  improper  delay  by 
the  purchaser,  as  he  might  have  procured  the  surrender  and 
assignment  by  the  trustee  in  his  lifetime.  But  it  does  not 
appear  that  there  is  just  ground  for  imputing  any  improper 
delay  or  neglect  to  the  trustee,  or  improper  delay  to  the 
purchaser.  According  to  the  conditions  of  sale  the  convey- 
ance was  to  be  made  at  the  expense  of  the  purchasers;  and 
it  was  known,  that  the  deceased  trustee  Paramore  would 
have  to  execute  a  deed  of  assignment  of  the  leaseholds^  and 
to  surrender  the  copyholds,  the  expense  of  which  the  pur- 
chasers must  bear.  But  there  is  nothing  in  the  conditions 
of  sale  to  bind  them  to  bear  the  expense  of  procuring  the 
concurrence  of  all  proper  parties;  and  until  the  heir  of 
the  deceased  trustee  is  admitted  tenant  on  the  roll%  there 
can  be  no  proper  surrender  to  the  purchaser.  The  sur- 
render must^  according  to  the  conditions  of  sale,  be  at  the 
expense  of  the  purchaser.    But  the  fine  on  the  admittance 


(a)  12Beav.260. 


CASES  IN  CHANCERY.  546 

of  the  heir  of  the  vendor,  being  an  extraordinary  expense         1663. 

occasioned  by  an  accident,  cannot  fairly  be  thrown  on  the     Pabamou 

purchaser,  according  to  the  conditions  of  sale,  and  m\ist,   Qj^xxskhA^y^ 

therefore,  be  borne  by  the  trust  fund.  ,  - — 

Judgmmi, 


In  the  Matter  op  PERKS'  ESTATE;   and  in  the     Nav.eth. 
Mattbr  op  the  lands  CLAUSES  ACT,  1845; 
AND  IN  THE  Mattbr  OP  THE  SOUTH  STAFFORD- 
SHIRE RAILWAY  ACT. 

±N  March,  1847,  the  South  Staffordshire  Railway,  under  whera  com- 
the  85th  section  of  the  Lands  Clauses  Act^  took  possession  ^^!^^ 
of  certain  freehold  and  copyhold  land  at  Walsall,  and  paid  g^^'jj®  ^ 
into  Courts  to  the  account  of  the  trustees  under  the  will  of  nUway  com- 
John  William  Perks,  deceased,  the  sum  of  9402.  as  the  es-  S|^^^t 
timated  value  of  the  land,  and  also  executed  the  usual  bond  ^^  ^^^^^ 
with  two  sureties.  purohaw  of 

the  fee  nxnple, 

On  the  2nd  of  August^  1849,  an  agreement  was  made  be-  but,  on  invet- 
tween  the  petitioners,  John  Wood  and  Betsy  his  wife,  and  tiSe,^artof 
their  trustees,  of  the  one  part;  and  the  railway  company,  of  fo^Jj^^^JJ* 
the  other  part;  by  which  the  said  John  Wood  and  Betsy  his  oopyhold  with 
wife,  and  their  trustees,  on  behalf  of  themselves  and  all  title  m  to  one 
other  persons  having  any  estate  or  interest  in  the  property,  ^^^^^ 
except  the  tenant  holding  the  same  from  year  to  year,  Court  ordered 
agreed  to  sell  to  the  said  company  the  fee  simple  of  the  said  ment  of  the 
land,  with  the  rights  and  appurtenances  thereunto  belong-  ^l^^^r*the 
ing,  being  lands  required  by  the  company  for  making  the  ^^^^^ 
railway  under  their  Act  for  the  sum  of  6842.  for  the  land  pnoe  of  that 
and  incidental  damage,  in  the  proportion  of  5132.  for  the  Emd  to  which 
price  of  the  land,  and  the  residue  for  compensation.  wm^^iJ* and 

The  agreement  further  provided,  that  the  said  vendors  ^if^^^f ^ 
would,  at  the  expense  of  the  company,  deliver  to  the  attor-  the  tenant  for 

life,  but  the 
capital  not  to 
be  paid  out  without  notice  to  the  company. 


SiaiemmU. 
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^853.  nies  for  the  time  being  of  the  said  company,  an  abstract 
of  title  to  the  premises,  and  woold  deduce  a  good  title 
thereto;  and  that,  on  payment  of  the  said  purchase  and 
compensation  money,  they  the  said  sellers,  asd  their  heirs^ 
executors,  and  administrators,  and  all  other  necessary  and 
proper  parties  would  convey  the  said  premises  to  the  said 
company  and  their  successors  for  ever,  or  as  they  should 
direct,  free  from  all  incumbrancea  And  the  said  company 
agreed,  that,  on  a  good  title  being  shewn,  and  the  convey- 
ance executed  as  aforesaid,  they  would  pay  the  said  monies 
to  the  sellers  or  persons  entitled  thereto,  or  according  to  the 
provisions  of  the  Lands  Clauses  Consolidation  Act^  with  in- 
terest from  the  time  the  land  was  taken. 

On  the  23rd  of  October,  1849,  the  petitioners,  by  their 
solicitors,  Messrs.  Simcox,  delivered  to  Mes8r&  Bamett  & 
Marlow,  the  company^s  solicitors^  the  abstract  of  title  to  the 
land. 

In  July,  1850,  the  company  presented  a  petition,  and  ob- 
tained an  order  for  the  repayment  to  them  of  the  sum  depo- 
sited in  Court,  upon  giving  an  undertaking  on  or  before  the 
1st  day  of  Michaelmas  Term  next,  to  pay  into  Court  under 
the  69th  sectbn  of  the  Lands  Clauses  Act  the  sum  of  6842., 
and  also  pay  to  the  parties  entitled  to  the  rents  and 
profits  of  the  said  land  interest  at  51.  per  cent  on  the  said 
siun. 

On  the  3rd  of  February,  1852,  the  company  paid  the 
sum  of  6842.  into  Court  under  the  69ih  section,  to  an  ac- 
count intitled  "  Ex  parte  the  South  Staffordshire  Bailway, 
and  in  the  matter  of  the  South  Staffordshire  Bailway  Act^ 
1847,"  but  did  not  pay  to  the  petitioners  the  whole  of  the 
interest  due  on  such  simi,  or  communicate  to  them  the  fieM^t 
that  the  money  had  been  paid  in. 

On  the  17th  of  July,  1862,  Vice-Chancellor  Pa/rher 
made  an  order  directing  the  said  sum  of  684Z.  to  be  invested 
in  Consols  in  trusty  in  Ex  parte  the  South  Staffordshire 
Railway,  to  an  account  to  be  intitled  '*  The  Account  of  the 
68U.  paid  in  in  pursuance  of  the  undertaking."   The  order 
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further  directed,  that  the  company,  on  or  before  the  7th  of        1853. 
August  then  next,  should  pay  to  the  petitioners  the  arrears 
of  the  interest  due  on  the  said  sum  down  to  February  last 

Upon  the  discussion  of  the  title,  it  appeared  that  the 
petitioners  were  able  to  make  a  good  title  as  to  the  free- 
hold and  as  to  one  imdivided  moiety  of  the  copyhold;  but, 
with  respect  to  the  other  moiety  of  the  copyhold,  there  was 
a  defect  of  title,  which  was  as  follows: — 

John  William  Perks,  since  deceased,  by  his  will,  dated 
the  9rd  of  October,  1844,  devised  the  land  in  question  to 
trustees^  on  trusty  to  pay  the  renls  and  profits  to  Betsy 
Wood,  his  daughter,  for  her  life,  and  for  all  and  every  her 
children,  as  tenants  in  commoa 

The  copyhold  property,  which  was  within  the  manor  of 
Walsall,  formerly  belonged  to  Edward  Elwell,  who,  by  his 
will,  dated  the  13th  of  March,  1809,  devised  the  said  land 
to  his  two  daughters  Elizabeth  and  Nelly  Elwell,  as  tenants 
in  common. 

Elizabeth  Elwell  died  intestate,  without  having  been 
admitted  to  the  said  land,  and  on  her  death  her  moiety 
descended  to  her  eldest  brother  Edward  Elwell  and  heir  at 
law,  who  subsequently  became  bankrupt;  and  his  moiety  in 
the  said  land  wa%  by  indenture  of  bargain  and  sale,  sold 
under  the  commission,  on  the  30th  of  December,  1 825,  to 
the  testator  John  William  Perka 

Upon  the  2nd  of  May,  181 2,  the  oth^  sister  NeUy,  then 
the  wife  of  William  Elwell,  was  admitted  tenant  to  her 
moiety  of  the  said  land,  according  to  the  custom  of  the 
said  manor;  and  at  the  same  court  she,  having  been  ex- 
amined apart^  surrendered  the  said  moiety  to  the  use  of 
her  husband,  for  his  life;  and,  after  his  decease,  to  the  use 
of  herself  for  life;  and,  after  the  decease  of  the  husband 
and  wi£^  to  the  use  of  such  persons  as  her  husband  by  will 
should  appoint;  and,  in  default  of  such  appointment^  to 
the  use  of  her  own  right  heirs  and  assigns. 

In  1818,  Nelly  Eiwell  died,  leaving  William,  her  hus- 
band, her  surviving. 


StiUemeiU, 
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1863.  On  the  9t}i  of  January,  1 827,  William  Elwell,  the  husband 

ie  of  Nelly  deceased,  contracted  with  Perks  for  the  sale  to 

^^  bim  of  Nelly's  nndivided  moiety  in  the  said  land  for  the 
smn  of  3122.,  and  surrendered  such  moiety  to  Perks  for  the 
term  of  his  (Mwell's)  life;  and  Perks  was  admitted  accord- 
ingly. William  Elwell  at  the  same  time  gave  a  penal 
bond  in  the  sum  of  600!.,  by  which  it  was  agreed,  that^  if 
William  Elwell  shotdd,  by  his  will,  effectually  give  and 
appoint  to  Perks  the  said  undivided  moiety,  and  the  said 
William  Elwell,  his  heirs,  executors,  and  administratorB, 
should  secure  to  Perks,  nis  heirs  and  assigns,  the  quiet  enjoy- 
ment of  the  said  imdivided  moiety  against  any  claim  by  the 
heirs  of  the  said  Nelly  Elwell  or  any  person  whatsoever,  the 
said  bond  should  be  void. 

William  Elwell  died  in  the  year  1838,  without  havii^ 
made  any  wilL 

The  railway  company,  on  the  investigation  of  the  title, 
having  ascertained  that  a  gentleman  named  William  El- 
well, domiciled  in  New  York,  was  the  heir  of  Nelly  Elwell, 
immediately  communicated  with  him,  and  advised  that  he 
should  bring  an  action  in  ejectment  against  themselves  for 
the  purpose  of  determining  the  question  of  title.  An  action 
had  been  accordingly  brought,  and  was  now  pending. 

The  petitioners  subsequently  presented  this  petition,  and 
obtained  fix>m  the  Vice-Chancellor  leave  to  serve  a  copy 
thereof  on  the  heir  of  Nelly  ElweU,  which  was  accordingly 
done  on  the  7th  of  November,  by  the  service  upon  him  of 
an  office  copy. 

The  petitioners  had  caused  a  valuation  of  the  land  to  be 
made,  by  which  it  appeared  that  the  sum  of  ISH  lOs, 
ought  to  be  apportioned  as  the  purchase  money  and  com- 
pensation in  respect  of  the  freehold,  and  the  residue  as  the 
purchase  money  and  compensation  in  respect  of  the  copy- 
hold. 

The  petition  therefore  asked,  that^  on  the  petitioners  un- 
dertaking forthwith  to  execute  to  the  company,  at  the  ex- 
pense of  the  company,  a  good  and  effectual  conveyance  of 
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the  fieehold  and  one  moiety  of  the  copyhold  premises^  to 
be  settled  and  approved  by  the  Courts  the  sum  of  4202^ 
12&  lOd.,  being  so  much  as  represented  the  freehold,  one 
moiety  of  the  copyhold  land,  and  compensation,  be  carried 
over  to  the  account  of  the  trustees  of  John  Perks'  will;  and 
that  the  dividends  which  have  accrued  on  such  sum,  and 
which  shall  accrue,  may  be  paid  to  the  petitioner  Betsy 
Wood,  for  her  separate  use;  and  that  the  company  may 
pay  the  costs  occasioned  by  the  purchase  of  the  land  and 
of  this  application. 

Mr.  Bacon  and  Mr.  Cole  appeared  in  support  of  the 
petition,  and  contended,  on  general  principles  of  equity, 
that^  the  company  having  taken  possession  of  the  land,  the 
petitioners  were  entitled  to  the  iuterest  of  so  much  of  the 
fund  as  represented  that  part  of  the  land  to  which  the  peti- 
tioners were  able  to  make  a  good  title. 

Mr.  FoUett  and  Mr.  Kvnglake  for  the  Company. — ^This 
was  not  the  case  of  land  taken  under  the  compulsory 
powers,  because,  though  the  company  entered  into  posses- 
sion under  the  85th  section,  that  state  of  circumstances 
ceased  when  the  vendors  entered  into  a  voluntary  agree- 
ment for  the  sale  of  the  land.  This,  therefore,  was  the 
ordinary  case  between  vendor  and  purchaser,  in  which  the 
vendors  contracted  to  sell  the  land  in  fee  simple,  but  could 
only  make  a  good  title  as  to  part  of  the  land  contracted  to 
be  sold.  Now,  supposing  the  question  to  be  one  of  what 
is  called  conveyancing,  it  was  clearly  the  vendor's  duty  to  ob- 
tain the  concurrence  of  all  necessary  parties  to  join  in  the  con- 
veyance to  the  company;  and  until  that  were  done  they 
had  no  daim  to  the  purchase  money.  If,  however,  the  Court 
now  ordered  the  greater  part  of  the  fund  to  be  paid  to  the 
vendors,  the  purchaser  had  no  security  that  the  vendors 
would  exert  themselves  to  obtain  a  good  title  for  the  com- 
pany. If,  on  the  other  hand,  the  defect  was  incurable,  and 
the  title  to  one  moiety  bad,  the  Court  had  no  materials 
upon  which  to  make  an  apportionment  of  the  fimd. 


i86a 
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1653^  It  was  quite  plain  that  the  extent  of  the  defect  rendered 

the  doctrine  of  oompeniation  inapplicable. 

The  Yics*Chajig£LLOS: — 

The  question  involved  in  this  petition  is  one  of  great  dif- 
ficulty and  considecahle  importance;  but  it  has  been  so 
fully,  and  I  must  say  so  aUy,  argued  at  the  bar,  as  to  enable 
me  to  make  up  my  mind  on  the  order  which  it  will  be  my 
duty  to  pronounce;  and  I  am  the  more  anxious  to  dispose  of 
this  case  at  once,  so  far  as  I  am  concerned,  in  order  that»  if 
I  am  wrong,  the  matter  may  be  set  right,  inasmuch  as  the 
case  has  already  stood  over  on  several  occasiona 

The  railway  company  took  possession  of  certain  freehold 
and  copyhold  hereditaments  under  the  85th  section;  and 
having  thus  acquired  a  possession  which  no  one  could 
gainsay,  they  afterwards  entered  iuto  a  treaty  with  the 
present  petitioners  for  the  purchase  of  their  interest  in  the 
entirety  of  the  freehold  and  copyhold  land  so  taken  by 
them,  and  the  amount  to  be  paid  for  the  whole  was  settled 
by  agreement  The  petitioners  undertook  and  agreed  to 
convey  the  whole  land  and  hereditaments,  tree  from  ixH 
cumbrances,  in  fee  simple. 

In  this  state  of  things,  the  company,  under  the  69th 
section  of  the  Lands  Clauses  Act^  paid  the  purchase  money 
into  Court,  together  with  the  dividends  that  had  then 
accrued,  where,  with  other  dividends  paid  in  since,  it  now 
remains  and  represents  the  land,  the  dividends  representing 
the  rents  and  profits.  Upon  the  discussion  of  the  title,  it 
turns  out  subsequently  that  it  is  good,  and  admitted  to  be 
good,  as  to.  the  entirety  of  the  freehold;  but  it  is  good  only  as 
to  one  moiety  of  the  copyholds,  and  as  to  the  other  moiety 
the  title  is  defective,  the  defect  not  raising  a  mere  question 
ei  conveyancing,  but  amounting  to  an  actual  defect,  inasmuch 
as  a  daim  to  that  moiety  has  been  raised  and  {unosecuted 
adversely  at  law  by  an  individual  oAter  than  liie  peti* 
tionera. 


Jmdgmeni, 
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Under  the  ordinary  jurisdiction  as  to  defect  of  title         1853. 
between  vendor  and  purchaser,  if  I  were  called  on  to  inter- 
fere, I  should  feel  bound  to  hold  that  the  ertent  as  to  which 
the  title  is  defective  is  so  greats  that  it  oould^  not  be  the 
subject  of  compensation.    The  result  would  be,  that  the 
performance  of  the  contract  could  not  be  enforced,  the 
contract  would  fiekil,  and  the  vendor  would  get  back  his 
estate,  and  the  purchaser  his  money,  and  there  would  thus 
be  an  end  of  the  transaction.    Such  however  is  the  effect  of 
these  legislative  powers  given  to  railway  companies,  and  of 
their  dealing  with  the  land,  as  to  take  this  out  of  the  ordi- 
nary rules  applicable  to  cases  of  vendor  and  purchaser.     I 
have  no  power  to  annul  the  contract  or  restore  the  parties 
to  the  position  in  which  they  formerly  stood,  but  the  com- 
pany have  and  are  entitled  io  keep  possession  of  the  land. 

In  this  state  of  circumstances,  I  am  asked  by  the  peti- 
tioners to  give  to  them,  at  leasts  the  dividends  of  so  much 
of  the  fund  as  th^  say  represents  that  portion  of  the  free- 
hold and  copyhold  hereditaments  as  to  which  the  title  is 
admitted  to  be  good.  This,  I  am  bound  to  say,  seems  to 
me  a  just  demand,  and  one  which  I  should  fail  in  my  duty 
if  I  were  to  refuse,  unless  I  should  feel  bound  to  hold,  that 
I  have  no  jurisdiction  to  deal  with  the  fund  in  Court 

It  is  true,  that^  with  respect  to  the  fund  in  Court,  and 
also  as  to  so  much  of  it  as  may  repiesent  that  part  of  the 
copyholds  as  to  which  the  petitioners'  title  is  defective,  the 
individual  who  daims  to  be  the  heir  at  law  cannot  be  bound, 
either  as  to  his  interest  in  the  moiety  of  the  copyhold,  or  in 
the  whole  fund  or  any  aliquot  part  of  it^  by  any  order  I 
can  make,  allotting  him  any  specified  sum  as  the  value  of 
his  interest  in  the  property ;  and  one  objection  taken  by  the 
respondents  is^  that  I  have  no  power  to  treat  that  indivi- 
dual as  a  party  to  this  petition,  but  that  the  order  I  made 
for  leave  to  serve  him  with  it  was  inept  and  altogether 
nugat(»y.  It  is  true,  I  have  no  authority  to  adjudicate  on 
the  measure  of  his  interest;  but  I  cannot^  on  the  other  hand, 


552  CASES  IN  CHANCERT. 

1853.  treat  the  order  I  made,  and  the  service  of  this  petition,  as 
inept  or  improper,  because,  by  the  service  of  this  petition 
upon  him,  the  heir  at  law  was  afforded  an  opportunity  of 
^— -  bringing  forward  and  asserting  any  daim  he  might  fed 
himself  entitled  to  make  to  this  fund;  and  that  individual 
not  appearing,  I  am  bound  to  hold  he  is  indijSTerent  as  to 
what  order  the  Court  may  make  on  this  petition,  or  how  it 
may  deal  with  this  fund 

In  this  state  of  things,  it  seems  to  me,  upon  every  prin- 
dple  of  equity,  impossible  to  allow  the  purchaser  of  this 
property  to  refuse  to  the  petitioners  the  enjoyment  of  so 
much  of  the  fund  as  represents  that  part  of  the  land  to 
which  a  good  title  has  been  shewn.  The  prindple  of  my 
decision  is,  that^  there  being  in  Court  a  fund  which  repre- 
sents the  interest  of  the  petitioners  in  the  land,  induding 
of  course  so  much  of  the  land  as  to  which  the  title  is  good, 
I  fed  it  my  duty,  if  I  can  amve  at  a  proper  apportionmoit^ 
to  give  them  the  enjoyment  of  what  represents  that  porticm 
to  which  they  have  made  out  their  titla 

Then,  it  is  said,  that  the  petitioners  ought  to  have  done 
all  in  their  power  to  procure  a  good  title  bom  the  heir  at 
law,  or  at  least  to  do  something  with  respect  to  his  daim. 
I  think  they  were  bound  to  do  and  have  done  something, 
though  I  am  not  satisfied  they  might  not*  have  done  mora 
But  what  has  been  the  conduct  of  the  Bailway  Company? 
Being  in  possession  of  the  petitioner's  land  and  aware  of  his 
defect  in  the  title,  they  applied  to  this  claimant  and  recom- 
mended him  to  bring  an  action  of  ejectment  against  them- 
selves, in  respect  of  an  undivided  moiely  in  the  copyhold 
landa  This  course  may  occasion  considerable  embanass- 
ment,  and  will  create  litigation,  though  it  may  turn  out 
they  have  a  good  equitable  titie.  The  result  of  this  contest 
so  commenced  by  the  railway  company,  it  is  unpossible,  at 
present,  to  foresee. 

Now,  it  is  quite  true,  that,  by  my  order,  I  must  not  pre- 
judice the  rights  of  the  adverse  claimant,  or  of  the  company, 
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but  what  the  petitioners  offer  is  a  conveyance  of  the  free- 
hold and  of  an  undivided  moiety  of  the  copyhold  lands. 
This  is  not  what  they  are  boimd  by  the  agreement  to  give, 
but  it  is  all  they  can  give;  and  inasmuch  as  I  cannot  undo 
what  has  been  done,  or  place  the  parties  in  their  former 
position,  I  think  I  am  bound,  upon  the  petitioner's  exe- 
cuting such  a  conveyance,  to  order  a  proper  proportion  of 
the  purchase  money  to  be  paid  to  them.  The  amount  so 
to  be  paid  is  a  matter  of  evidence,  and  I  see  no  reason  to 
doubt  the  accuracy  of  the  apportionment  that  has  been 
suggested,  more  particularly  as  the  respondents  have  not 
in  any  way  called  it  in  question.  I  am,  therefore,  disposed 
to  act  on  that  evidence  The  order  must  be  according  to 
the  prayer  of  the  petition,  but  with  this  addition,  that  the 
fiind  shall  not  be  paid  out  without  notice  to  the  railway 
company. 

The  costs  have  been  in  part  occasioned  by  the  company 
taking  the  land,  and  partly  by  the  defect  in  the  title.  It 
is  probable,  however,  if  the  company  had  not  taken  the 
land,  the  petitioners  would  have  acquired  a  good  title  by 
effluxion  of  time.  As  the  railway  company  have  been  too 
active  they  must  pay  the  costs. 
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Nov,  23ref,  FORBES  V.  LIMOND. 

A  creditor  ^  HIS  was  a  suit  by  Charles  Forbes,  William  Haj  Leith, 
actually  eze-  James  Malcomson,  and  Thomas  Fox  (on  behalf  of  them- 
of  *^^TO^  selves  and  all  other  the  creditors  of  a  firm  in  Calcutta^  con- 
■hip  for  wind-  gisting  of  seven  persons,  under  the  partnership  style  rf 
debtor's  afikin  Messrs.  Lyall,  Matheson  &  Co.,  who  had  executed  or  other- 
^durt,  M  by  ''™®  acceded  to  the  terms  of  a  deed  of  inspectorship,  dated 
registering  his  ^^  jg^  of  JanuaiT,  1848,  but  had  not  received  any  divi- 

claim  under  .  .  ^  . 

the  deed  and  dends  on  their  respective  debts,  and  who  should  come  in 
cognising  the  and  contribute  to  the  expenses  of  the  suit),  against  William 
b^ti^Ttl)    ^™o^^'  *^®  inspector  appointed  by  that  deed. 

the  beneat  of  The  plaintiflfe  alleged,  that^  although  they  had  not  exe- 
the  deed,  and  o  ^  o  ./^ 

to  sue  the  cuted  the  deed,  and  had  not  directly  acceded  thereto,  they 
trv»iee^for  a     ^^  ^  acted  as  to  entitle  them  to  claim  under  the  deed  a 

breach  of  trust  dividend  of  lOi.  per  cent,  which  the  defendant  as  inspector 
as  to  the  assets.  ^  '^ 

But  where  the  had  announced  that  he  was  enabled  and  ready  to  pay  to 

voluntarily  such  of  the  creditors  of  the  firm  as  had  executed  the  deed 

frJ^m  th^""^*  or  had  acceded  thereto. 

transaction  of       The    defendant    resisted    the  demand.      His  principal 

the  inspector  ti.-..       .  i  i         i-./vtii 

or  trustee  of  groimd  of  objection  was,  that  the  plamtifi»  had  not  exe- 

plains  as  r*™'  cuted  the  deed,  and  also  liiat  they  had  not  so  conducted 
breach  of         themselves  as  to  be  entitled  to  be  treated  as  creditors  who 

trust,  he  loses 

his  right  to      had  acceded  to  it 

The  Ck>urt,        ^^  appeared  that  the  firm  of  Lyall,  Matheson  &  Co., 

refiwed^mh?'  ^^^^  consisted  of  scven  partners,  suspended  paym^it  in 

quiryasto  a     1847;  and  at  a  meeting  of  the  creditors  of  the  firm  in 

theplaintirs   December,  1847,  it  was  arranged  that  their  affairs  should 

S^irknow^    ^  wound  up  under  a  deed  of  inspection. 

ledge,  which         Accordingly,  by  an  indenture,  dated  the  Ist  of  Januanr, 

was  suppress-  «=»  .r       ^  /  y 

ed  and  unex-  1848,  made  between  the  said  seven  persons,  constituting  the 
?l^ng8°and  ^^m  of  Lyall,  Matheson  &  Co.,  of  the  first  part;  William 
on  ^iSdS^  Limond  (the  defendant),  who  was  the  secretary  to  the 
of  the  plain-  Chamber  of  Commerce  at  Calcutta,  of  the  second  part;  and 
the  several  persons  whose  names  and  seals  were  respect^ 
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ively  thereunto  subscribed  and  afiixed,  being  creditors  of 
Lyall,  Matheson  &  Co.,  of  the  third  part; — ^the  parties  of 
the  third  part  gave  and  granted  unto  the  partners  in  the 
firm,  who  were  then  resident  in  Great  Britain  and  at  Cal- 
cutta^  absolute  liberty  and  license  at  their  own  will  and 
pleasure  to  pass,  abide,  and  continue  to,  from,  or  at  any 
place  where  the  nature  of  their  affitirs  or  business  might 
require;  and  to  manage,  collect,  and  get  in  and  dispose  of 
the  estates,  credit,  property,  goods,  chattels,  and  effects  of 
the  co-partnership  of  Lyall,  Matheson  &  Co.,  under  the  in- 
spection and  control,  and  subject  to  tiie  directions  or  in- 
structions of  the  defendant^  or  such  other  person  as  might  be 
appointed  an  inspector  as  therein  provided,  and  in  such 
manner  as  the  defendant  or  the  inspector  for  the  time  being 
should  judge  and  direct  to  be  the  most  conducive  to  the 
benefit  of  the  creditors,  to  commence  from  the  date  of  the 
indentiure,  and  continue  until  the  31st  of  December,  1848. 
LyaU,  Matheson  &  Co.  covenanted  and  agreed  with  the  de- 
fendant to  prepare  an  account  of  all  their  estate  and  effects, 
and  deliver  the  same  to  him;  and  also  that  they  would 
manage,  transact,  and  conduct  their  affiiirs  and  business  for 
the  benefit  of  the  creditors  in  the  best  manner,  and  collect 
and  receive  the  assets  of  the  co-partnership,  and  pay  the 
same  into  the  hands  of  the  defendant,  to  be  by  him  from 
time  to  time  paid  and  applied^  in  the  first  place,  in  and 
towards  defraying  the  costs,  charges,  and  expenses,  and 
other  payments  necessiury  for  the  carrying  on  and  winding 
up  of  such  co-partnership  affidrs ;  and  from  and  inunediately 
after  full  payment  and  satisfaction  of  all  such  costs,  charges, 
expenses,  and  payments,  or  after  providing  for  the  due  pay- 
ment and  satisfaction  thereof,  to  pay  and  distribute  the 
residue  remaining  after  such  payment  and  satisfsM^on,  or 
after  providing  for  such  payment  and  satisfeu^tion  aforesaid, 
unto  and  among  tiie  several  creditors  of  the  parties  thereto 
of  the  first  part,  who  should  have  become  parties  to,  and 
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should  have  executed  that  indenture,  or  should  have  other- 
wise  acceded  to  the  terms  thereof,  their  respective  executOTa» 
administrators,  and  assigns,  rateably  and  proportionablj, 
according  to  the  amount  of  their  respective  claims  and  de- 
mands upon  the  said  co-partnership,  until  the  whole 
thereof,  or  so  much  and  so  far  as  the  said  monies  should 
extend  to  pay  the  whole  thereof,  should  be  liquidated,  such 
payment  and  distribution  to  be  made  from  time  to  time  by 
the  defendant,  or  by  the  inspector  for  the  time  being,  so 
often  as  the  stun  in  hand  which  should  not  for  the  time 
being  be  required  for  defraying  the  costs  and  expenses,  and 
for  managing  or  carrying  on  any  of  the  factories  or  other 
property  of  the  said  co-partnership,  should  be  sufficient  to 
pay  a  dividend  of  51.  per  cent  on  the  amount  of  the  said 
respective  debta  The  deed  further  provided,  that,  if  the 
defendant,  or  the  inspector  thereunder  for  the  time  being, 
should  certify  in  writing  that  the  parties  thereto  of  the  first 
part  had  made  default  in  the  performance  or  observance  of 
that  or  any  of  the  covenants,  clauses,  or  stipulations  therein 
contained  on  their  parts  to  be  performed  and  observed,  or 
if  a  commission  of  bankruptcy,  or  an  adjudication  of  insol- 
vency should  be  awarded,  issued,  or  prosecuted  against  the 
said  parties  thereto  of  the  first  part,  or  any  of  them,  in 
respect  of  their  then  co-partnership  debts  or  liabilities 
before  any  release  should  be  executed  as  therein  was  pro- 
vided, then  and  in  any  of  the  said  cases  the  indenture,  and 
the  license  and  liberty  thereby  granted,  and  every  other 
clause,  covenant,  matter,  and  thing  therein  contained,  should 
cease  and  determine  and  be  thenceforth  absolutely  void. 
The  deed  also  contained  a  covenant  by  the  defendant 
that  he  would  from  time  to  time,  as  often  as  the  money 
in  hand  should  amount  to  a  sufficient  simi  over  what  should 
be  necessary  to  retain  for  carrying  on  the  said  co-partner- 
ship estate  and  business  (unless  prevented  by  legal  or  other 
duly  constituted  authority),  make  a  dividend  of  all  the  sur- 
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plus  money  which  should  have  been  received,  and  which 
should  be  applicable  to  the  payment  of  a  dividend,  imto 
and  amongst  all  the  said  parties  of  the  third  part>  as  such 
creditors  as  aforesaid,  rateably  and  in  the  proportions 
aforesaid. 

The  deed  of  inspectorship  was  acted  on  by  the  firm  of 
Lyall,  Matheson  &  Co.,  and  Mr.  Limond,  and  many  of  the 
assets  of  the  firm  were  realised  imder  its  provisions.  A  very 
large  majority  of  the  creditors  of  the  firm  executed  the 
deed. 

The  plaintiffs  were,  at  and  prior  to  the  date  of  the  deed 
of  inspection,  and  continued  to  be  the  indorsees  for  value  of 
two  dishonoured  bills  of  exchange,  one  for  20002.,  and  the 
other  for  1633Z.  8^.  9d.,  drawn  by  Messrs.  Lyall,  Matheson 
&  Co.,  and  accepted  by  Messra  Lyall  Brothers  &  Co.  of 
London. 

The  plaintiffi  by  their  bill  alleged,  that^  on  being  advised 
of  the  execution  of  the  deed  of  inspection,  they  transmitted 
the  two  bills  of  exchange  to  Messra  Macintyre  &  Co.,  their 
correspondents  in  Calcutta^  in  order  to  become  entitled  to 
the  benefits  of  the  deed  of  inspection,  and  that  the  bills 
were  accordingly  sent  by  the  plaintiffe*  said  correspondents 
to  Messrs.  Lyall,  Matheson  &  Co.,  at  Calcutta,  and  were  ad- 
mitted by  them  as  debts  in  respect  whereof  the  plaintifb 
were  entitled  to  the  benefits  of  the  deed. 

The  plainti£Es  supported  this  allegation  by  a  correspond-* 
ence  between  the  plaintiffs'  agents  in  Calcutta^  and  the 
trustees  of  Messrs.  Lyall,  Matheson  &  Co. 

The  first  letter  referred  to  the  bill  for  20002.,  and  was 
from  the  former  to  the  latter  in  the  following  terms: — 
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"  To  the  Trustees  of  Messrs.  Lyall,  Matheson  &  Co., 
"Calcutta. 

''18th  April,  1848. 
'Dear  SirEf, — ^We  inclose  Messrs.  Lyall,  Matheson  &  Co.'s 
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bill,  No.  18/1003,  dated  let  of  May,  1847,  at  ten  montlw 
date,  on  Messra  Lyall  Brothers  &  Co*,  for  20001.,  with  pro- 
test for  non-payment^  together  with  a  memorandum  of  our 
daim,  amounting  to  Co.'8  Rupees  23,444  : 7 :  9,  which 
please  register,  returning  the  bill  and  protest  to  ub  per 
bearer  for  transmission  to  London. 

•*We  are,  dear  Sirs,  yours  feithfiilly, 

"  MACINTyBE  &  Co." 


The  following  answer  was  returned  to  that  letter; — 

"*  Messra  Macintyre  &  Co. 

«  Calcutta,  22nd  April,  182& 
**  Dear  Sirs, — We  are  to-day  in  receipt  of  your  note  of 
the  18th  instant,  giving  cover  to  our  draft  Na  18/1003  on 
Lyall  Brothers  &  Co.,  for  20002.,  with  protest  of  its  dis- 
honour. We  have  roistered  the  daim  you  make  on  our 
estate  in  respect  thereto,  and  beg  now  to  return  as  you 
request  both  the  bill  and  protest 

«  Yours  feithfiilly, 

''Ltall,  Matheson  &  Co." 

The  plaintifls  transmitted  the  other  of  the  two  billa^ 
which  was  for  16332^  Sa.  9d,  to  other  agents,  viz.  Messra 
Ashbumer  &  Ca,  of  Calcutta,  for  registration.  These 
agents  forwarded  the  bill  for  registration,  with  the  following 
letter: — 


''  To  the  Trustees  of  Messra  Lyall,  Matheson  &  Ca 

"  Calcutta,  6th  June,  184a 
"Dear  Sirs, — We  inclose  Messra  Lyall,  Matheson  & 
Cc'b  bill.  No.  18/1063,  dated  the  8th  of  June,  1847>  at 
ten  months  date,  on  Messra  Lyall  Brothers  &  Co.,  for 
16332.  88.  9d,  with  protest  for  non-payment,  together  with 
a  memorandum  of  our  claim,  amounting  to  Co.'s  Rupees 
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19,135 :  12 : 1,  which  please  register,  returning  the  bill  and 
protest  to  us  per  bearer  for  transmission  to  Londoa 
**  We  are,  dear  Sirs,  yours  fSEdthfully, 

"ASHBURNER  &  Co/^ 
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"  Messrs.  Lyall,  Matheson  &  Ca 
"Your  bill.  No.  18/1063,  dated  8th 
June,  1847,  at  ten  months  date,  to 
order,  on  Messrs.  Lyall  Brothers 
&  Co.,  London,  for  16332.  Sa.  9d. 
at  1/8^  pre.  C.  B&        .  .  19,123 

"  Ph>testiDg  charges  for  non-payment 

12.  U.  6d,  at  1/8^  pre.  .        .         12 


Dr. 


2  :  9 


9  :  4. 


'Calcutta, 5th  June,  1848.         CBa  19,135  :  12  :  1' 


In  answer  to  this  letter  Messrs.  Lyall,  Matheson  &  Co. 
wrote  as  follows  to  Messra  Ashbumer  &  Co. : — 

"  Messrs.  Ashbumer  &  Co. 

''Calcutta,  6th  June,  1848. 
"Dear  Sirs, — ^We  are  in  receipt  of  your  letter  of  yes- 
terday's date,  inclosing  our  draft,  No.  18/1063,  on  Lyall 
Brothers  &  Co.,  London,  for  1633i.  Sa.  9d,,  with  protest  of 
its  non-payment  We  have  duly  noted  the  claim  of  Rupees 
19,135 :  12 : 1,  as  per  statement,  which  you  make  in  respect 
of  this  bill,  and  now  beg  to  return  both  the  bill  and  protest 
herewith.         "  We  remain,  dear  Sirs, 

"  Yours  faithfiilly, 

"  Ltall,  Matheson  &  Co." 
"  Li  liquidatioa'' 


SUUemaU. 


Nothing  further  was  done  as  to  registering  these  bills,  or 
otherwise,  to  obtain  for  the  plaintLBb  the  benefit  of  the 
deed  of  inspectorship. 

The  defendant,  Mr.  W.  Lunond,  in  the  month  of 
February,  1849,  then  having  in  his  hands  a  clear  surplus 
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arising  out  of  the  monies  paid  to  and  received  by  him  as 
the  inspector  on  account  of  the  estate  of  Messm  Lyall, 
Matheson  &  Ck).,  and  applicable  to  the  payment  of  divi- 
dends, declared  a  dividend  of  101.  per  cent  on  the  debts  of 
the  creditors  of  the  firm  of  Lyall,  Matheson  &  Ck>.»  who 
had  executed  or  otherwise  acceded  to  the  terms  of  the  deed 
of  inspection;  and  soon  after  making  this  declaration  of 
dividend,  Mr.  limond  accordingly  made  to  a  great  number 
of  the  creditors  of  Messrs.  Lyall,  Matheson  &  Co.,  who  had 
executed  or  otherwise  acceded  to  the  terms  of  the  deed  of 
inspection,  out  of  the  monies  in  his  hands  applicable  to  the 
purpose,  payments  at  the  rate  of  101.  per  cent  on  the 
amounts  due  to  them  on  their  debts,  being  the  dividend 
which  he  had  advertised  as  beiug  payable.  Difficulties 
arose  in  winding  up  the  aflSurs  of  the  partnership;  and 
early  in  the  year  1849,  four  of  the  partners  of  the  firm  of 
Lyall,  Matheson  &  Ck).,  being  all  who  were  resident  in  Lidia, 
upon  their  own  petition,  took  the  benefit  of  the  Insolvent 
Debtors  Act  there;  and  upon  the  demand  of  the  assignee, 
the  defendant  Mr.  Limond  paid  over  the  monies  remaining 
in  his  hand  unappropriated  to  the  payment  of  dividends^ 
at  the  rate  of  101.  per  cent  for  the  unsatisfied  creditors  of 
Messrs.  Lyall,  Matheson  &  Co.,  to  the  official  assignee  of 
the  Insolvent  Court,  including  a  sum  sufficient  to  have  paid 
102.  per  cent,  on  the  debts  due  to  the  plaintiflk 

Mr.  C.  Morgan,  of  Calcutta,  of  the  firm  of  Ashbumer 
&  Co.,  one  of  the  two  firms  who  acted  for  the  defendants 
in  presenting  their  bills  for  registration  in  May,  1849,  two 
months  after  the  adjudication  of  insolvency,  and  after  the 
payment  by  Mr.  Limond  of  the  balance  in  his  handa  to 
the  assignee  under  the  insolvency,  wrote  the  following 
letter  to  Mr.  J.  Lyall,  a  partner  in  the  firm  of  Lyall, 
Matheson  &  Co.: — 


"  My  dear  Lyall, — Please  say  if  you  have  retained  the 
dividend  of  lOL  per  cent  on  Forbes  &  Co's.   registered 
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claims  on  your  estate.  If  so,  can  you  say  at  foot  where 
the  money  is,  and  in  whose  names,  as  I  am  writing  to  our 
friends  to-day? — ^Yours  &c.,  C.  Morgan/' 

Mr.  Lyall  wrote  to  Mr.  Morgan  in  reply,  as  follows: — 

"  My  dear  Morgan, — ^The  whole  of  the  existing  assets  are 
with  the  official  assignee,  with  whom  their  distribution 
resta  I  am  sorry  you  did  not  apply  prior  to  the  estate 
going  into  Court;  had  you  done  so,  you  would  have  re- 
ceived your  10{.  per  cent  in  common  with  the  other 
creditors. — Yours  truly,  J.  Lyall. 

^*  Calcutta,  May  10th,  1849." 

The  plaintiffs,  by  their  bill,  alleged  that  Messra  Lyall, 
Matheson  &  Co.,  acting  under  the  orders  of  the  defendant 
Limond,  entered  the  name  of  the  plaintiffs'  firm  among  the 
creditors  entitled  to  the  benefit  of  the  deed,  as  having 
acceded  to  the  terms  within  the  period  prescribed  under  a 
provision  in  the  deed  for  the  continuance  of  the  inspector- 
ship, and  that  the  two  bills  belonging  to  the  plaintiffs  for 
2000{.  and  1 6337.  Sa.  9d  were  included  among  the  debts  in 
respect  of  which  the  dividend  of  102.  per  cent,  had  been 
declared;  and  they  alleged  that  the  defendant  retained,  or 
ought  to  have  retained  in  his  own  hands  the  residue  of  the 
monies,  after  paying  the  102.  per  cent  tb  certain  of  the 
creditors,  and  as  trustee  for  the  plaintiffi  and  the  other  un- 
paid creditors,  and  that  he  was  personally  liable  to  make 
good  the  same. 

The  plaintiffs  also  charged  that  there  had  been  no  bank- 
ruptcy or  insolvency  within  the  meaning  of  the  provision 
in  the  deed  of  inspection,  and  that  the  deed  remained  valid. 

The  prayer  was,  that  it  might  be  declared  that  the 
plaintiffs  and  the  other  unsatisfied  creditors  of  Messrs.  Lyall, 
Matheson  &  Co.,  were  entitled  to  have  the  monies  received 
and  retained  by  Mr.  Limond,  and  appropriated  by  him  to 
payment  of  the  dividend  of  101.  per.  cent,  applied  in  and 
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towards  payment  of  their  respective  debts,  so  far  as  such 
dividend  would  extend,  and  for  an  account;  and  if  the  de- 
fendant^ Mr.  Limond,  should  allege  that  he  had  paid  the 
monies  received  by  him  to  the  official  assignee,  then  that 
he  might  be  declared  to  be  personally  liable  and  accountable 
for  and  be  ordered  to  make  good  and  pay  the  same,  and 
that  the  same,  when  paid,  might  be  applied  tOYrards  pay- 
ment of  the  debts  due  and  owing  to  the  plaintiflfe  and  the 
other  creditors  of  Messra  Lyall,  Matheson  &  Ca 

The  defendant^  Mr.  Limond,  by  lus  answer,  and  by  his 
own  evidence  on  his  own  behalf,  denied  all  knowledge  by 
him  that  the  plaintiffs  had  any  daim  on  the  estate  of  Measia 
Lyall,  Matheson  &  Co.,  until  shortly  before  the  time  when 
their  bill  was  filed;  that  no  creditor  of  the  firm  was  ad- 
mitted as  entitled  to  the  benefit  of  the  deed  of  inspectorship 
who  did  not  actually  execute  the  deed;  and  that  no  part 
of  the  assets  of  Messrs.  Lyall,  Matheson  &  Co.  was  re- 
tained or  set  apart  to  meet  the  two  bills  held  by  the 
plaintiffs;  and  he  also  alleged  that  the  pbintiflb  had  not 
in  fact  assented  to  the  deed;  and  by  his  answer,  Mr. 
Limond  auhmitted  that  he  had  been  under  no  obligation  to 
set  apart  the  \0L  per  cent  on  the  amount  of  the  two  bills 
for  the  plaintiffiL  He  admitted  that  he  had  had  assets  in 
his  hands,  out  of  which  he  had  paid  to  such  of  the  creditors 
as  had  executed  the  deed  the  amounts  due  to  them,  on  the 
footing  of  lOi.  per  cent  on  their  dsdms  admitted,  and  that 
a  balance  remained  more  than  sufficient  to  pay  a  dividend 
at  the  same  rate  to  the  plaintifib;  but  he  alleged,  that,  on 
the  demand  of  the  assignee  imder  the  insolvency  of  sudi 
of  the  partners  of  the  firm  of  LyaU,  Matheson  &  Ca, 
as  had  filed  a  petition  in  the  Lisolvent  Court  in  Lidia, 
who  however  were  not  all  the  partners,  he  had  paid  over 
all  the  balance  in  his  hands  to  them;  and  he  submitted,  that 
he  had  fully  performed  the  trusts  reposed  in  him  by  the 
deed  of  inspectorship. 

The  cause  now  came  on  before  the  Court    The  two  bills 
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of  exchange  for  20002.  and  163SZ.  8^.  9<2.  were  produced  in 
Court  in  proof  of  the  plaintifib'  case.  The  bills  bore 
memoranda  authenticated  by  the  official  stamp  of  the  In- 
solvent Debtois  Court  in  India^  firom  which  it  appeared 
that  claims  had  been  preferred  by  the  plaintiflB  upon  each 
bill  under  the  insolvency  in  India>  and  that  dividends  had 
been  received  in  respect  of  the  two  bills  by  the  plaintiffs  a 
year  before  they  filed  this  bill  None  of  these  dicumstances 
were  disclosed  upon  the  plaintiffi  bill,  and  the  defendant 
was  first  informed  of  them  by  the  production  of  the  bills  in 
Court 

The  proof  under  the  insolvency,  and  the  receipt  of  the 
dividends  under  it^  were  acts  by  the  plaintiffs'  agents  in 
India^  unknown  to  the  plaintiffi  until  recently  before  the 
cause  came  on  for  hearing. 


563 


The  SoUcitor-OeTieral  and  Mr.  A.  J.  Letvia  for  the 
plamti& — The  notice  of  the  plaintiffs'  two  bills,  given  to 
Messrs.  Lyall,  Matheson  &  Ca,  in  the  manner  appearing  upon 
the  correspondence,  was  notice  to  Mr.  LimcHid,  whose  agents 
they  were  for  that  purpose,  so  proved  as  to  require  other 
testimony  beyond  that  of  the  defendant  himself  to  rebut  it ; 
and  it  was  the  defendant's  duty  to  set  apart  a  sum  suffi- 
cient to  answer  the  102.  per  cent,  on  the  amount  of  the 
plaintiffs'  two  billa 

But  whether  that  obligation  arose  or  not,  the  defendant 
admits  the  possession  of  assets  sufficient  to  pay  the  102.  per 
cent  on  the  plaintiffs'  claim.  That  sum  ought  now  to  be 
in  the  defendant's  hands.  His  only  excuse  is,  that  he  has 
paid  the  amoimt  to  the  assignee  in  insolvency  of  some 
but  not  of  all  the  partners;  but  the  provision  of  the  deed 
referred  only  to  the  insolvency  of  all  the  partners,  and  it  did 
not  terminate  the  trusts  on  the  insolvency  of  some  of  them 
only.  Moreover,  the  insolvency  which  the  deed  contem- 
plated was  such  as  should  be  enforced  in  invitos*  and  not 
an  insolvency  of  the  debtors  on  their  own  petition,    If  that 
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were  so,  it  would  have  empowered  the  debtors  at  tbeu*  will 
to  terminate  the  trusts  of  the  deed  at  any  time,  which  could 
not  have  been  intended. 

The  acts  of  the  plaintifEs  were  an  adhesion  to  the  deed, 
and  entitled  them  to  its  benefits.  This  rests  on  authority. 
In  Ex  parte  Shaw  (a),  it  was  held,  that^  where  a  creditor, 
though  he  was  not  a  party  to  the  deed,  consented  to  its 
provisions,  and  agreed  to  receive  payment  under  it,  he  was 
entitled  to  be  treated  as  if  he  had  executed  it^  and  to  receive 
the  dividends  accordingly.  The  decision  was  the  same  in 
Jolly  V.  Wallace  (6).  Courts  of  Equity  are  liberal  in  con- 
struing these  instruments,  as  was  said  by  Lord  Eldon  in 
Spottiawoode  v.  Stockdale  (o).  The  same  doctrine  was  re- 
cently recognised  by  the  Court  of  Queen's  Bench  in  Hat- 
land  V.  Sinks  (d).  The  deed  enures  to  the  benefit  of 
the  creditor  immediately  on  the  election  by  him  to  accept 
it;  and  the  plaintiffi  now  claim  from  the  defendant  102.  per 
cent  on  the  amoimt  of  these  two  bills. 

The  trust  in  &vour  of  the  plaintifi&  was  completely  fixed 
on  the  amount  in  the  defendant's  hands  prior  to  the  insol- 
vency, and  he  has  incurred  a  personal  liability  to  the  plain- 
tiff in  respect  of  it  to  them,  and  this  bill  seeks  to  charge 
him  with  it 

Mr.  James  and  Mr.  Hemvag  for  the  defendant — It 
is  not  denied  on  behalf  of  the  defendant  that  a  creditor 
may  accede  to  the  terms  of  a  deed  for  the  benefit  of  the 
creditors  of  a  debtor,  without  actually  executing  it;  but  the 
creditor  who  does  not  execute  must  unequivocally  express 
his  assent  in  such  a  way  as  to  be  as  binding  on  him  in  equity 
as  if  he  had  executed  it  He  must  take  on  himself  the  obli- 
gation of  the  deed  But  these  plaintiff  neither  executed  the 
deed,  nor  did  anything  equivalent  to  binding  themselves  as 
if  they  had.    These  plaintifis  sent  to  India>  and  said,  take 

(a)  1  Madd.  598.  (c)  Geo.  Coop.  102. 

(6)  3  Esp.  228.  (cQ  15  Q.  B.  713. 
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notice  of  our  claim,  and  there  they  stopped — ^they  played 
fast  and  loose ;  and  they  do  not  venture  by  their  bill  to 
all^e  that  they  were  ready  to  execute  the  deed,  or  to  con- 
cede to  the  other  parties  to  it  the  benefits  which  it  gave 
them.  The  deed  imposes  obligations  on  all  the  three 
parties  to  it,  that  on  the  creditors  being  to  release  their 
debtor  on  certain  conditions,  and  this  these  plaintiffs  have 
not  offered  to  do.  The  only  case  asserted  by  the  plaintiffs 
against  the  defendant  is,  that  he,  having  realised  a  part  of 
the  assets  under  the  deed,  is  a  trustee  for  the  plaintiff  in 
respect  of  the  declared  dividend  for  the  plaintiffi ;  but  the 
trusts  of  the  deed  are  to  distribute  these  assets  among  the 
parties  to  the  deed  of  the  third  part,  who  alone  are  to  be 
paid  by  means  of  the  trusts  of  the  deed;  now  the  plaintiffs, 
not  having  executed  or  agreed  to  execute  the  deed,  can 
have  no  equity  against  the  defendant^  who  is  the  trustee 
under  it  This  objection  lies  at  the  root  of  the  plaintiffs' 
case.  The  defendant  was  appointed  by  the  deed  to  be  an 
inspector  to  overlook  and  watch  the  debtors;  the  debtors  did 
not  become  his  agents,  so  as  to  affect  him  by  notice  to  them 
of  the  plaintifib  as  creditors;  the  defendant  entirely  denies 
notice,  and  no  notice  beyond  that  to  the  debtors  is  proved, 
and  no  mala  fides  is  imputed  to  the  defendant  But  even 
if  the  claim  has  affected  the  defendant,  the  claim  was 
made  by  the  agents  in  India  as  principal  creditors  in  respect 
of  bills  which  were  apparently  their  own  property,  so  that 
they  and  not  these  plaintiffs  would  be  the  parties  properly 
entitled  to  sustain  a  suit 

The  deed  was  a  bargain  between  the  parties  to  it^  which 
must  be  acceded  to  within  a  reasonable  time.  In  Lane  v. 
Huahcmd  (a)  the  creditor  claimed  at  the  end  of  seven 
years  to  come  in  and  participate  under  the  trusts  of  a 
deed  of  assignment  for  the  benefit  of  creditors;  but  a  re- 
lease to  the  debtors  was  the  consideration  of  the  deed; 


(a)  14  Sim.  656. 
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and  the  creditor  having  held  back  till  the  consideration 
had  become  of  no  value,  the  Statute  of  limitations  having 
run  against  the  debt^  his  bill  seeidng  to  be  admitted  under 
the  deed  was  dismissed  In BroadbeTUy.  Thamton{a)y  the 
Lord  Justice  Knight  Brucey  when  Vice-Chancellor,  said,  he 
could  not  agree  that  the  mere  notice  of  the  existence  of  a 
debt^  without  knowledge  of  its  amount  or  particulars,  was 
sufficient  to  warrant  the  trustees  in  delaying  a  dividend; 
but  upon  the  plaintiff  then  acceding  to  the  deed,  he  was 
admitted  to  become  entitled  to  future  dividends,  and  the 
Court  declined  to  give  relief  as  to  the  past  The  case  of 
the  plaintiffs,  put  at  its  highest^  is  that  notice  was  given  of 
the  existence  of  a  debt;  but  on  the  authority  of  Broadbewt 
V.  HuynUon^  that  gives  the  plaintiflh  no  titie  to  rdief  as  to 
the  past  The  insolv^icy  of  the  firm,  that  is,  of  four  of  the 
partners,  being  all  who  were  resident  in  India,  intervened, 
and  the  defendant  was  deprived  of  the  means  of  paying  any 
further  dividends.  That  event  was  anticipated  by  the  deed, 
and  terminated  the  trusts  by  an  express  provision,  and  the 
plaintifb  can  get  nothing  by  this  suit  In  Fidd  v.  Lord 
Danoughmore  (&),  Lord  SL  Leonards  decided  in  the 
same  way. 

But^  independently  of  these  objections  to  the  plaintifEs* 
suit,  the  two  bills  of  exchange  now  produced  for  the 
first  time  inform  the  defendant  of  a  fiict  in  the  case  of 
which  the  plaintifib  ought  by  their  bill  to  have  informed 
him,  viz.  that  these  plaintiflb  have  themselves  gone  in  un- 
der the  insolvency,  and  proved  on  these  very  bills.  They 
have  thereby  adopted  the  insolvency,  and  taken  the  benefit 
of  the  assets  which  the  defendant  paid  over  to  the  assig- 
nees, and  they  are  estopped  from  alleging  that  the  payment 
by  the  defendant  to  the  assignees  was  improper. 

The  Yice-Chakcellor  said: — These  plainti£b  appeared 
(a)  4  De  G.  &  a  65.  (h)  1  I>r.&  W.  227. 
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fio  far  to  have  acceded  to  the  deed  as  to  be  entitled  to  come 

in  under  it,  and  desired  the  reply  to  be  confined  to  what       FoBsn 

took  place  under  the  insolvency.  LnroHD 


The  SolicitoT^efiieral  in  reply. — Aswiming  that  the 
plaintiffs  have  property  acceded  to  the  deed,  two  questions 
only  remain:  First,  whether  Mr.  Limond,  having  assets  in 
his  hands  sufficient  to  pay  the  dedared  dividend  to  the 
plaintifib,  was  justified  in  paying  them  over  to  the  assignees  ? 
Now  there  were  seven  partners  in  the  firm,  the  insolvency 
was  of  four  only  of  the  partners ;  that  did  not  vest  the  as- 
sets of  the  firm  in  the  assignees,  but  only  the  surplus,  if 
any,  after  payment  of  all  the  creditors;  and  the  payment 
of  the  funds  to  the  assignees  was  to  persons  not  having 
any  title  to  receive  th^n;  and  Mr.  limond  must  be  treated 
as  if  he  still  had  those  funds  in  his  hands. 

Secondly,  it  is  said  that  the  pUuntiffis  have  resorted  to 
the  fund  in  the  hands  of  the  assignees  of  the  four,  and 
have  obtained  payment  thereout^  being  the  fund  which 
they  contend  was  improperly  handed  over.  The  answer  to 
that  objection  is,  that  the  plaintiffi,  finding  assets  on  which 
they  could  claim,  and  which  but  for  their  claiming  would 
have  been  distributed  among  other  persons,  were  justified 
in  obtaining  what  they  could.  What  they  obtained  was 
in  aid  of  the  defendant^,  and  they  now  ofier  to  give  the 
defendant  the  benefit  of  what  they  have  received,  by 
deducting  it  from  the  suiQ  in  respect  of  which  they  seek 
the  dividend  fi-om  the  defendant 

The  objection,  that  no  nptic^  of  this  proof  appears  in  the 
plaintiffs'  bill  is  answered  by  tibe  fiact  that  it  was  made  in 
India  by  the  plaintifib'  agents  tjiere  without  the  pkdntiffi^ 
knowledge;  and  that  they  were  first  informed  of  what  had 
been  done  when  the  bills. were  recently  received  fix>m  India 
for  the  purpose  of  this  hearing. 

At  the  conclusion  of  the  argument, 
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The  Vice-Chancellor  delivered  the  following  judgment : — 

This  case  has  been  very  fully  argued  at  the  bar.  It  is 
attended  with  great  peculiarity,  and  some  difficulty.  But 
the  plaintifis  complain  of  what  amounts  in  effect  to  a  breach 
of  trust  The  substance  of  their  case  is,  that  the  defendant 
had,  if  not  in  his  hands,  at  least  under  his  control  and  in  his 
care,  a  fund  applicable  to  the  payment  of  the  plaintifib'  debt» 
as  well  as  the  debts  of  the  other  creditors  on  whose  behalf 
in  this  case  the  plaintiffs  affect  to  sue 

The  defendant  became  possessed  of  his  power  over  this 
fund,  and  of  the  duty  as  well  as  of  the  right  of  applying 
it^  under  a  deed  of  inspectorship.  The  deed  in  no  material 
degree  differs  from  the  usual  form  of  such  deeds. 

The  plaintiff,  I  think,  have  clearly  shewn  that  they  had 
a  right  to  resort  to  the  funds  and  assets  of  their  debtors 
Lyall,  Matheson  &  Co.,  in  the  hands  of  the  defendant^  as 
inspector  under  that  deed. 

One  question  is,  whether  the  plaintifi  have  so  dealt  with 
their  right  to  resort  to  that  fund  as  that  they  can  be  deemed 
to  have  acceded  to  that  deed  of  inspectorship.  Upon  the 
result  of  the  evidence,  the  impression  on  my  mind  is^  that, 
although  they  did  not  execute,  and  although  their  accession 
was  not  complete,  they  so  far  acceded  to  the  deed,  and  to 
the  stipulations  of  it,  as,  without  any  actual  execution  of 
the  deed  by  them,  they  did  enough  to  entitle  themselves 
to  the  benefit  of  it 

The  cases  quoted  by  the  Solicitor-General  proceed  upon 
the  clear  and  well  recognised  principle,  that  a  man  by  his 
acts  and  conduct^  without  executing  the  deed,  may  subject 
himself  as  fully  to  the  liabilities,  and  may  as  fiilly  acquire 
rights  under  that  deed,  as  if  he  had  actually  executed  it 
under  his  hand  and  seal. 

Now  the  accession  in  this  case,  though  in  some  respects 
a  qualified  accession,  was  at  least  such  an  accession  as»  I 
think,  gave  the  plaintiffi  a  right  to  call  the  defendant  to 
account  for  the  fund  in  his  hands. 
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The  principal  difficulty  is  occasioned  by  the  way  in  which 
this  fund  was  dealt  with  by  both  parties  after  the  right  of 
the  plaintiffs  to  resort  to  the  defendant  and  to  call  him  to 
account,  for  this  fund  had  accrued.  The  assets  with  which 
the  defendant  had  to  deal  were  those  of  Lyall,  Matheson,  & 
Co.,  the  debtors  of  the  plaintifife.  That  partnership  was 
composed  of  seven  individuals,  and  the  plaintiff'  was  a  de- 
mand against  them  all  jointly.  The  assets  in  the  hands  of 
Limond  were  applicable  to  pay  that  demand;  and  indeed 
so  little  is  the  right  of  the  plaintiffs  to  resort  to  the  assets 
in  the  hands  of  the  defendant  for  payment  of  their  debts 
disputed,  that  it  is  part  of  the  defendant's  case,  that,  if  the 
plainti£&  had  applied  in  time,' the  dividend  would  have  been 
paid  to  them.      • 

The  course  of  dealing  under  the  deed  seems  to  have  been 
this,  that  many  individuals  did  apply,  and  many  individuals 
were  paid;  but  no  creditor  seems  to  have  executed  the  deed 
until  he  went  to  receive  his  dividend- 

The  funds  and  assets  of  these  partners,  who  were 
debtors  of  the  jdaintif&,  being  in  the  hands  of  the  inspec- 
tor, and  the  plaintiffs  having  so  far  acc^ed  to  the  deed 
through  their  agents  as  to  be  registered  as  claimants ;  and 
the  view  of  the  inspector  being,  that,  upon  application  by 
them  after  that  registration,  they  would  have  been  paid  a 
dividend  out  of  the  assets  in  his  hands,  the  inspector 
thought  it  proper  to  hand  over  the  whole  of  these  assets  of 
this  partnership  to  an  official  assignee  under  an  insolvency. 
Now  these  assets  were  the  assets  of  the  partnership,  which 
consisted  of  seven  persons,  and  the  insolvency  was  the  insol- 
vency of  four  only  of  these  seven  partners.  And  I  have 
been  unable  to  see  how,  upon  any  just  view  of  the  liabilities 
incurred  by  the  defendant  in  regard  to  that  trust  fund,  and 
of  the  rights  which  accrued  to  those  who  had  acceded  to 
this  deed,  so  far  as  the  plaintifib  had  done,  the  defendant 
was  justified  in  paying  over  these  assets  to  the  official 
assignee,  who  was  the  assignee  of  the  estate  of  four  only 
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out  of  the  seven  members  constituting  the  firm.  There 
seems  to  have  been  some  irregularity  and  confusion  in  the 
proceedings  under  this  insolvency,  and  in  the  view  that  was 
taken  of  the  operation  of  that  insolvency,  not  only  by  the 
inspector,  but  by  the  creditors  of  this  partnership,  who  were 
interested  in  the  assets  which  the  inspector  had  to  dispose 
of  The  proposition  on  which  this  claim  of  the  plaintiffs 
rests,  namely,  that,  by  the  acts  and  conduct  of  themselves 
and  others,  they  have  acceded  to  this  deed  in  such  a  way 
as  to  give  them  a  right  upon  the  trust  fund,  I  think  is 
sufficiently  established  in  their  favour.  Nevertheless,  upon 
the  pleadings  and  the  evidence,  the  subsequent  acts  of  Uie 
plaintifis  themselves  are  not  so  explained  as  to  entitle  th^n 
to  relief. 

After  this  fund  had,  as  the  plaintiffs  shew,  been  im- 
properly handed  over  to  the  assignee  in  the  insolvency,  the 
plaintiffs  deliberately,  and  without  any  account  of  the  trans- 
action in  the  pleadings,  resorted  to  that  very  fund  as  part- 
nership assets  in  the  hands  of  the  assignee  Kit  after 
taking  the  benefit  of  it  in  the  hands  of  the  assignee  in  the 
insolvency,  how  is  it  possible  for  them  on  the  case  raised  * 
by  their  biU  to  turn  round,  and  complain  that  that  pro- 
ceeding of  which  they  have  taken  the  benefit  was  an  im- 
proper proceeding,  and  to  charge  the  defendant  with  a 
breach  of  trust,  when  they  have  themselves  deliberately 
acceded  to  it,  and  received  a  dividend  imder  the  insolvency? 
How  can  they  be  considered  as  having  retained  their  right 
to  these  funds  under  the  deed  of  inspectorship  ? 

What  is  peculiar  and  important  in  this  case  is  the  way 
in  which  it  has  come  before  the  Court  upon  the  pleadings 
and  the  evidence.  The  plaintifis,  complaining  of  a  breach 
of  trust  on  the  part  of  the  defendant  in  handing  over  this 
fund  to  the  assignee  in  the  insolvency,  put  their  case  brfore 
the  Court  upon  the  pleadings,  without  any  account  of  what 
their  proceedings  have  been  with  reference  to  that  insol- 
vency. But  they  give  in  evidence  what  they  must  have 
proved   as  the  foundation  of  their  case,  the  bills  which 
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constitute  their  debt,  and  those  bills,  when  produced,  bore 
upon  the  fkce  of  them  the  clearest  evidence  that  the  plain- 
tiflfs  or  those  acting  on  their  behalf  have  received  dividends 
from  the  official  assignee.  This  comes  by  surprise  upon 
the  defendant  as  merely  a  &ct  occurring  upon  the  produc- 
tion of  the  plaintiff'  evidence^  and  if  the  plaintiffi,  knowing 
what  their  own  course  of  conduct  had  been  in  regard  to  this 
fund,  come  before  the  Courts  withholding  from  their  aver- 
ments upon  the  pleadings  any  statement  of  so  important  a 
matter  as  what  their  ovm  conduct  had  been  in  regard  to 
this  fund,  as  to  which  they  say  the  defendant  has  committed 
a  breach  of  trust,  it  is  difficult  to  see  how  the  Court  can 
relieve  them.  They  ask,  indeed,  an  inquiry  to  be  directed 
as  to  what  had  been  done  by  the  plaintifib  in  regard  to  the 
proof  by  them  under  the  insolvency.  I  do  not  think  myself 
justified  in  directing  any  such  inquiry,  because  the  plaintifis^ 
coming  to  the  Court  with  their  case  as  complete,  and  with 
their  evidence,  and  that  evidence  producing  a  circumstance 
80  &tal  to  their  case,  as  to  a  matter  entirely  within  their 
knowledge,  it  was  their  dut^r  to  have  put  it  before  the 
Courts  and  to  have  given  their  account  of  the  nature  of  that 
transaction,  so  as  to  have  enabled  the  defendant  to  deal 
with  it  in  his  defence. 

It  was  said,  indeed.  Upon  the  part  of  the  plaintifi^,  that 
these  transactions  in  the  insolvency  were  in  India ;  that  it  was 
in  &ct  only  during  the  proceedings  in  this  cause,  that  the 
plaintifib  had  been  proceeding  to  effect  the  proof  under  the 
insolvency;  and  that  it  was  almost  as  much  a  surprise  upon 
the  professional  advisers  of  the  plaintifi&  as  of  the  de- 
fendant, that  this  fact  has  been  aflca*tain6d  But  the  plain- 
tiffit  had  full  opportunity,  before  the  hearing  of  the  cause, 
of  putting  their  case  fairly  before  the  Coxurt  I  do  not 
therefore  consider  myself  in  any  degree  jtistified  in  pro- 
tracting the  litigation.  Upon  the  facts  before  me,  the 
plaintiffs'  case  &ils  upon  this  clear  principle,  that  they  are 
seeking  to  make  the  defendant  liable  in  respect  of  a  breach 
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of  trust  in  improperly  disposing  of  the  fiind,  and  putting 
it  in  improper  hands,  after  they  themselves  had  resorted  to 
the  funds  in  those  very  hands,  and  helped  themselves  to  a 
part  of  that  fund,  which  was  accessible  to  them  by  means 
of  that  very  act  of  which  they  complain.  I  must  therefore 
dismiss  the  bill;  and  the  plaintiff  having  fsdled  in  their 
case,  I  think  I  must  give  the  defendant  the  costs  of  this 
suit. 


The  plaintif!s  appealed  from  this  decision.  After  a  hear- 
ing by  the  Lord  Chancellor  and  Lords  Justices,  on  March 
8th,  15th,  18th,  and  25th,  1854,  their  Lordships  dismissed 
the  appeal  with  costs  (a). 

(a)  See  the  case  on  appeal,  reported  4  De  G.,  M.  &  G.  298 


LEWELLIN  v.  COBBOLD. 

Mr  batten,  on  behalf  of  the  plaintiflfe,  moved  that 
the  defendants,  R  K  Cobbold  and  R  Cobbold,  might  upon 
a  given  day  transfer  into  the  name  of  the  Accountant 
General,  on  trust  in  the  cause,  the  sum  of  1083Z.  8«.  6d., 
admitted  by  their  answer  to  be  standing  in  their  names  in 
the  Bank  books. 

The  bill  was  fUed  by  J.  H.  H.  Lewellin  and  Grace  Eliza- 
beth, his  wife,  against  the  defendants  R  K,  Cobbold  and 

to  the  tranrfep  R  Cobbold,  the  executors  of  John  Cobbold,  of  Holywell, 

of  the  ^nd 

into  Court: — 

ffdd,  that  all 

theoestuiBQue 

trust  muBt  oe 

serred  with 

notice  of 

motion  to 

transfer  the 

fund  into 

Court,  as  there 

was  nothing 

in  the  bill  to  indicate  that  it  was  intended  so  to  deal  with  the  trust  fund. 


Where  all  the 
cestuis  que 
trust  were 
served  with 
the  copy  of  a 
bill  for  ap- 
pointment of 
new  trustees, 
and  transfer 
to  them  of  the 
trust  fund, 
there  being 
nothing  asked 
in  the  bill  as 


Ipswich,  and  against  Mrs.  Donnelly,  and  R  W.  W.  Cobbold 
and  R  T.  Cobbold. 

The  testator  John  Cobbold,  by  his  will,  gave  a  sum  of 
money  to  the  defendants  R  K.  Cobbold  and  R  Cobbold,  on 
trust  to  pay  the  dividends  to  his  daughter,  Mrs.  Donnelly, 
for  her  life,  and,  after  her  decease,  on  trust  to  pay  lOOOt  of 
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such  monies  to  each  of  her  children  as  should  live  to  attain 
twenty-one. 

Mrs.  Donnelly  had  three  children,  of  whom  one,  Ara- 
bella, died  under  twenty-one;  the  second,  T.  B.  Donnelly, 
assigned  his  interest  in  the  fiind  to  B.  W.  Cobbold  and  R 
R  T.  Cobbold,  who  had  been  made  parties  by  amendment; 
and  the  third,  Elizabeth  Lewellin. 

Mrs.  Donnelly  was  still  living. 

The  bill  prayed — 1st  A  declaration  that  the  defendant 
R  K.  Cobbold  ought  not  to  continue  a  trustee  of  the  said 
stock. 

2ndly.  That  a  proper  person  be  appointed  by  the  Court 
a  trustee  of  the  stock  in  the  place  of  the  said  defendant 

Srdly.  That  the  defendants  may  be  ordered  to  transfer 
the  said  stock  into  the  names  of  B.  Cobbold  and  the  new 
trustee,  when  appointed. 

4!thly.  That  the  defendant  may  be  ordered  to  pay  the 
costs  of  the  suit,  or  that  they  may  be  paid  out  of  the  stock 
fund. 

5thly.  That  Mrs.  Donnelly,  the  tenant  for  life  of  the 
fund,  and  the  other  parties  interested  under  the  will  of 
John  Cobbold  deceased  (naming  them),  on  being  served, 
may  be  bound  by  all  the  proceedings  in  the  cause. 

Copies  of  the  bill  had  been  served  on  the  tenant  for  life 
and  the  assignees  of  the  share  of  T.  B.  Donnelly.  The  ex- 
ecutors by  their  answer  admitted  that  the  stock  which  re- 
presented the  legacy  was  standing  in  their  names  in  the 
books  of  the  Bank. 


1853. 


Statemeni. 


Mr.  Batten  appeared  on  the  motion. 


Argument, 


Mr.  Renahaw,  for  the  executors,  called  the  attention  of 
the  Court  to  the  fact  that  the  notice  of  motion  had  not 
been  served  on  the  tenant  for  life  and  the  assignees  of  the 
share  of  T.  B.  Donnelly.  The  bill  did  not  pray  to  have  the 
stock  transferred  into  Court. 
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1853.       The  Vice-chancellor  :— 

This  question  is  one  of  considerable  importance  as  to  the 
practice  under  the  New  Orders.  The  trustees  do  not  dis- 
Judgmeni.  P^^  ^^  right  of  the  applicant  to  have  the  fund  secured  in 
Court ;  but  it  appears  by  the  bill  that  other  persons  besides 
those  on  whose  behalf  the  motion  is  made  are  interested  in 
the  fimd.  According  to  the  old  practice  of  the  Courts  it 
would  be  necessary,  on  an  application  of  this  kind,  to  serve 
not  only  the  trustees,  but  all  parties  having  a  beneficial  in- 
terest in  the  fimd.  The  recent  Orders  have  established  an 
entirely  new  practica  The  inexpediency  of  compelling  a 
defendant,  who  admits  absolutely  the  plaintifiTs  demand, 
to  put  in  an  appearance  and  file  an  answer,  often  at 
considerable  expense,  has  induced  the  Court  to  make  a 
General  Order  dispensing  with  unnecessaiy  answers  and 
unnecessary  order&  The  General  Order  provides  that  a 
party,  who  thus  admits  the  right  of  the  plaintiff  shall  be 
bound  by  the  orders  made  in  the  cause,  upon  being  served 
with  a  copy  of  the  bill  The  principle  on  which  the  Court 
acts  is,  that,  by  a  service  of  the  copy  of  the  bill,  the  party 
served  is  made  acquainted  with  the  order  affecting  his  in- 
terest which  is  asked  by  the  plaintiff;  and  where  that  is 
done,  a  party  served,  and  who  does  not  appear,  would  be 
most  unquestionably  bound  by  the  order.  But^  to  bind  a 
party  to  a  suit  so  served,  it  is  obviously  necessary  for  the 
Court  to  see,  before  making  any  order  which  may  affect  his 
interest^  that  he  is  well  aware  of  the  exact  natui^  of  the 
order  asked  against  him.  In  applying  the  New  Orders^ 
it  is  the  duty  of  the  Court  to  keep  in  view  the  principle  on 
which  they  are  based. 

In  this  case  all  the  parties  interested  in  the  fund  have 
been  served  with  a  copy  of  the  bill ;  but  it  does  not  pray 
the  transfer  of  the  fund  into  Court:  and  therefore,  by  the 
mere  service  of  a  copy  of  the  bill,  the  parties  interested 
have  no  notice  of  this  application.  They  have  not  been 
served  with  this  notice  of  motion ;  and  there  is  no  evidence 
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to  satisfy  the  Court  that  they  are  at  all  aware  of  the  plain- 
tifif's  intention,  or  that^  if  aware,  they  would  make  no  oppo- 
sition to  an  order,  which  in  a  greater  or  less  degree  affects 
their  interest  I  think  the  plaintiff  ought  to  serve  the  ten- 
ant for  life  and  those  in  remainder;  and,  as  that  has  not 
been  done,  the  motion  must  be  refused. 


The  notice  of  motion  having  been  served  on  all  the  par- 
ties interested  in  the  fund,  and  the  motion  renewed  on  the 
30th  of  November,  His  Honour  made  the  order. 


CHAPMAN  V.  ESGAR 

X  HE  question  in  this  cause,  which  now  came  on  for  con- 
sideration upon  the  certificate  of  the  Chief  Clerk,  was  as 
to  the  priority  of  specialty  creditors,  imder  the  following 
circimistances : — 

John  Esgar,  by  his  will  dated  the  29th  of  October,  1849, 
devised  and  bequeathed  his  real  and  personal  estate  to 
trustees,  upon  trust  thereout  to  satisfy  his  just  debts,  and 
funeral  and  other  expenses,  and  subject  thereto  upon  trust 
for  his  wife  and  children;  and  he  appointed  the  trustees 
executors  of  his  wilL 

After  the  date  of  his  will,  the  testator  acquired  real 
estates,  and  died  intestate  as  to  these.  The  trustees  and 
executors  did  not  prove  the  will,  and  administration  with 
the  will  annexed  was  granted  to  the  defendant  Esgar. 

The  plaintiff,  a  creditor  by  simple  contract  of  the  testator, 
having  filed  a  claim,  the  usual  decree  upon  such  a  claim 
was  made. 

The  descended  estates  of  the  testator  had  been  sold,  and, 
being  legal  assets,  had  been  applied  in  payment  in  part  of 
the  debts  due  to  the  specialty  creditors. 


Dec.  2nd, 


Although  a 
specialty 
creditor  has  a 
right  to  resort 
to  the  descend- 
ed real  estates 
of  his  debtor 
as  legal  assets, 
he  cannot  par- 
ticipate in  the 
benefit  of  the 
trusts  of  his 
debtor's  real 
estate  de- 
vised by  him 
upon  trust  for 
sale  for  pay- 
ment of  his 
debts,  without 
bringing  what 
he  had  obtain- 
ed out  of  the 
descended  es- 
tates into 
hotchpot. 
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Argumemt, 


It  appeared  from  the  certificate  of  the  Chief  Clerk  that 
the  testator  had  died  insolvent 

Mr.  Cotton  for  the  plaintiflF. — ^The  devised  estates  of  the 
testator  are  equitable  assets  to  be  administered  upon  the 
principle  of  equality  in  this  Court  It  is  not  denied,  that 
if  the  estates  which  descended  had  been  sufficient  to  pay 
the  specialty  creditors  in  full,  they  would  be  entitled  to  be 
so  paid  in  priority  to  the  creditors  on  simple  contract;  but 
if  the  specialty  creditors  must  come  to  this  Court  to  be 
paid,  it  will  not  allow  them  to  be  so  paid,  either  out  of  the 
personal  or  real  assets  of  the  testator,  without  bringing  what 
they  have  received  under  their  legal  rights  against  I^al 
assets  into  hotchpot  This  was  resolved  in  the  second 
point  of  Haslewood  v.  Pope  (a). 


Mr.  Malvns  and  Mr.  Prendergast  for  the  specialty  cre- 
ditors. 

JudgiHCfU,  The  Vice-Chancellok  said,  that  the  specialty  creditors 
had  a  right  to  resort  to  the  descended  estates  of  the  testator 
as  legal  assets;  but  that  they  could  not  be  allowed  to  parti 
cipate  in  the  proceeds  of  the  estates  devised  upon  trust  for 
payment  of  the  testator's  debts,  without  bringing  what  they 
had  obtained  as  such  legal  assets  out  of  the  testators 
descended  estates  into  hotchpot 


(a)  3  P.  Wms.  323. 
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ATKINSON  V.  GREY.  Ikc^ndik 

fn  3rc?. 

1  HE  usual  decree  had  been  made,  and  the  usual  inquiries  a.  covenant 
had  been  directed  in  this  case  upon  a  claim  for  the  admi-  j^^,*  ^^^^^ 
nistration  of  the  estate  of  George  Darling,  deceased.    The  of  a  debt  at  a 
plaintiff  was  a  simple  contract  creditor.  not^csontin^ 

Mr.  Thomas  Bum  went  in  before  the  Master,  and  claimed  f^^^y*e^ 
to  prove  a  debt  of  2000J.  as  a  specialty  debt  against  the  ^^°s  <leH 

testator.  provided  for 

It  appeared,  that,  by  an  indenture  dated   the  21st  of  contoart^^^ 
December,  1848,  a  gentleman  named  Legge,  and  George  ^JJ^?*^^' 
Darling,  the  testator,  did  for  themselves  jointly  and  their  tionB  on  Nor- 
heirs,   executors,   and  administrators,  and  each  of  them  e  SimonB.      ' 
severally  for  himself,  his  heirs,  executors,  and  administra- 
tors, covenant  with  Mr.  Matthews,  since  deceased,  and  Mr. 
Bum,  that  Mr.  Legge,  his  heirs,  executors,  or  administn^ 
tors,  or  the  said  testator,  his  heirs,  executors,  or  administn^ 
tors,  would  pay  to  Messrs.  Matthews  and  Bum,  or  the 
survivor,  his  executors,  administrators,  or  assigns,  the  sum 
of  2000{.  by  instalments:  as  to  10002.,  part  thereof,  on  the 
13th  of  May,  1853,  and  as  to  1000{.,  the  remaining  part 
thereof,  on  the  13th  of  May,  1858;  and  interest  in  the 
meantime  to  be  paid  half  yearly. 

Mr.  Matthews  having  died,  Mr.  Bum,  as  the  survivor, 
made  this  claim. 

The  claim  was  brought  in  by  Mr.  Bum  before  the  Master 
before  the  13th  of  May,  1853,  and  no  part  of  the  money 
was  then  due. 

The  testator's  estate  was  insolvent.  His  assets  were 
legal  assets. 

Under  these  circumstances  the  Master  neither  allowed 
nor  disallowed  the  claim ;  but  by  his  report  he  referred  it  to 
the  Court 

In  the  interval  lOOOi.,  part  of  the  2000J.  secured  by  the 
bond,  became  due.  Mr.  Burn  wrote  to  Mr.  Legge  requiring 
payment  of  the  lOOOi.,  but  he  waji  unable  to  procuie  it. 
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1853.  The  case  now  came  on  for  fdriher  consideration. 

Mr.  Baconsnd  Mr.  Botes,  who  were  for  the  plaintifl^  asked 
for  an  order  directing  the  payment  of  the  creditors  whose 
Arffwmemi.      debts  had  been  allowed  by  the  Master's  report^  without 
notice  of  the  claim  of  Mr.  Bum. 

Mr.  Dickinson  in  support  of  Mr.  Bum's  claim. — ^Mr. 
Bum  is  a  specialty  creditor  of  the  testator.  Firsts  as 
to  the  instalment  of  10002.  which  had  become  payable 
on  the  13th  of  May  subsequently  to  the  date  of  the  Master's 
report;  and  secondly,  as  to  the  10002.  which  will  become 
payable  on  the  13th  of  May,  185a  As  to  the  firsts  the 
amount  should  be  <»xlered  to  be  paid  at  once  in  Apriority  to 
the  creditors  by  simple  contract^  in  ooiomon  with  the 
specialty  creditors  who  have  been  so  found  by  the  Master's 
report;  and  as  to  the  10002.  which  will  become  payable  on 
the  13th  of  May,  1858,  the  Court  should  order  that  a  fund 
be  at  once  set  aside  to  meet  the  amount  when  it  shall 
become  payaUa  Although  the  debt  created  by  the  cove- 
nant was  not  actually  payable  at  the  time  when  Mr.  Bum 
went  in  before  the  Master,  it  was  a  debt  which  this  Court 
must  recognise  in  the  administration  of  the  debtor's  estate. 
It  was  debitum  in  praesenti  solvendum  in  future:  Lemun 
y.  Fooke(a),  Buddcmd  v.  Brook  (b),  Bomk  of  England  v. 
Morrice  (c),  Svrmnona  v.  BoUcmd  (d),  and  Wm&  on 
Exors.  (e). 

The  objection  taken  to  this  debt  is  on  the  authority  of 
Mead  v.  Blunt(f)  and  King  v.  MalooUig) ;  but  these  were 
cases  where  it  might  so  happen  that  no  debt  ever  might 
accrue;  they  were  contingent  debts  for  which  the  Court 
declined  to  provide  in  the  administration  of  the  estates  of 
the  deceased,  to  the  delay  of  the  present  ascertained 
creditors.     The  reverse  is  the  case  with  reference  to  each 


(a)  3  Lev.  57. 

(6)  1  Cro.  Eliz.  315. 

(c)  Cas.  temp.  Hai-dw.  219. 

{d)  3  Mer.  547. 


(«)  P.  876, 4th  edit. 
(/)  5  Sim.  567. 
(g)  9  Hare,  692. 
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instalinent  of  the  debt  claimed  by  Mr.  Bum:  the  first  in- 
stabnent  is  a  debt  which  has  become  payable,  the  second 
instahnent  is  akeady  a  debt  which  will  certainly  become 
payable.  A  debt  not  yet  payable  was  so  fiur  recognised  as 
a  present  debt  in  Whibum  v.  OoDborrow(a),  as  that  the 
creditor  could  as  such  sustain  a  suit  for  the  administration 
of  the  estate  of  his  deceased  debtor. 

That  the  debt  was  by  a  surety  does  not  alter  the  creditor's 
right:  JEyre  v.  Everett Q>\  Brown  v.  LaJce(e),  Muaaon 
V.  May(d). 

Mr.  Bacon  in  reply. — ^An  executor  is  justified  in  paying 
a  simple  contract  debt  the  day  before  the  time  when  an 
annuity  secured  by  specialty  has  become  payable:  B,ead 
V.  Bhint(e).  C(Mma  v.  CrouchiJ)  was  decided  on  pre- 
cisely this  principle.  That  prindplo  must  be  adopted  by 
the  Court  itself  in  administering  the  assets  of  a  deceased 
person;  and  it  must  pay  the  simple  contract  creditors  before 
it  provides  for  payment  to  any  specialty  creditor  whose 
debt  has  not  become  actually  payable.  Nonrui/a  v. 
B€dd/ry(g)  is  to  the  same  effect 

[The  Vice-Chancellor  said,  that  Norman  v.  Baldry 
had  been  decided  on  the  ground  that  the  bond  was  only 
payable  on  a  contingency  which  had  not  happened  (A).] 

Mr.  Bacon. — ^The  utmost  relief  that  Mr.  Bum  is  entitled 
to,  is  to  have  the  10002.,  which  has  become  payable,  in- 
cluded and  paid  with  the  specialty  debt&  The  residue  of 
the  assets  ought  to  be  distributed  among  the  creditors  by 
simple  contract  without  any  provision  being  made  for  pay- 

(a)  2  Y.&  C.  C.C.  13.  (A)  See  1  BolL  Ab.  925;  Buck- 
lb)  2  Bass.  381.  land  v.  Brook,  Cro.  Eliz.  315; 
(c)  1  De  G.  &  S.  144.  Lemun  v.  Fooke,  3  Lev.  57 ;  Wil- 
(ci)  3  y.  &  R  194.  liams  on  Exors.  p.  744;  Bead  v. 
(e)  5  Sim.  567.  Blunt,  5  Sim.  567 ;  and  Simmons 
if)  13  Q.  B.  542,  547.  v.  BoUand,  3  Mer.  547. 
(g)  6  Sim.  621. 


580 


CASES  IN  CHANCERY. 


ArffwiMni, 


JudgmenL 


ment  of  the  lOOOJ.  which  has  not  already  become  payable 
This  lOOOZ.  will  never  be  payable  out  of  the  testator's 
assets  if  the  principal  debtor  shoidd  pay  the  amoimt;  it  is, 
therefore,  a  contingent  debt 

The  Vicb-Chancellor  : — 

The  creditor  who  claims  here  claims  as  a  specialty  creditor 
under  a  covenant  joint  and  several  of  the  testator,  whose 
estate  is  administered  in  this  Court,  and  of  another  individual, 
for  the  payment  of  2000{.  in  two  sums,  one  to  be  paid  in 
May,  1853,  and  the  other  in  May,  1858.  There  seems  to 
me  no  doubt  whatever  as  to  the  legal  effect  and  construc- 
tion of  the  covenant  It  is  a  joint  and  several  covenant ; 
but,  for  the  purposes  of  the  present  discussion,  I  must  treat 
it  as  the  several  covenant  of  this  testator,  the  covenantee 
being  the  creditor  who  claima  It  is  perfectly  true,  that  it 
appears  from  the  instrument  which  contains  the  cov^iant, 
that  the  testator  joined  as  covenantor  in  this  case  as  surety 
on  behalf  of  a  gentleman  of  the  name  of  Legge,  who  was  his 
co-covenantor ;  that  however  appears,  from  the  language  of 
the  instrument,  to  be  immaterial  I  have  no  doubt,  upon 
the  construction  of  this  covenant^  that  the  testator  became 
a  debtor  to  the  creditor,  who  claims  upon  it  in  one  sum  of 
2000?. ;  and  there  is  no  doubt,  as  to  the  second  lOOOi.  instal- 
ment, that  that  sum  will  become  payable  at  a  time  which 
has  not  yet  arrived.  Still  I  am  bound  to  consider  him  at 
present  a  debtor  upon  this  covenant  in  respect  of  that  in- 
stalment, though  it  is  payable  four  or  five  years  hence. 

The  plaintiff  in  this  case  is  a  simple  contract  creditor 
suing  on  behalf  of  himself  and  all  other  the  creditors  of 
the  testator,  for  the  administration  of  the  estata  The 
estate  is  insolvent,  and  the  assets  being  legal  the  specialty 
creditors  must  first  be  paid;  but  it  has  been  argued,  that 
this  covenant  in  respect  of  the  lOOOi.,  which  wiU  be  pay- 
able in  1858,  is  only  to  be  construed  for  the  purpose  of 
administering  the  assets  as  creating  a  contingent  debt. 
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I  have  not  been  able  to  follow  the  argument,  that, 
the  covenant  being  one  in  the  way  of  suretyship,  a  surety 
is  not  called  upon  to  pay  at  all  if  the  principal  debtor 
should  pay,  and  that  this  makes  the  debt  contingent  But 
I  do  not  think  that  at  aU  disposes  of  the  case,  for  it  would 
be  a  very  imperfect  suretyship  if  it  did  not  absolutely  bind 
the  surety  to  pay  the  debt  of  his  principal;  and  I  have 
never  heard  that^  because  the  principal  debtor  may  pay,  the 
surety  is  to  be  discharged.  There  is  no  ground  for  main- 
taining the  argument  that  this  is  a  contingent  debt.  It  is 
a  several  covenant  to  pay  on  a  certain  day  in  the  year 
1858;  and  there  is  no  doubt  in  my  opinion,  that  this  is  a 
present  specialty  debt>  though  payable  upon  a  future  day ; 
it  is  not  liable  to  any  contingency,  but  is  a  debt  upon  a  cove- 
nant to  pay  10002.  at  a  future  time. 

The  passage  which  has  been  read  from  Mr.  Justice  Wil- 
liams' book  upon  this  subject,  states  the  law  with  perfect 
accuracy.  He  says,  that>  "  with  regard  to  debts  due  by 
bond,  &a,  the  executor  or  administrator  is  bound  to  pay  such 
a  debt  before  debts  by  simple  contract^  although  the  bond 
be  not  yet  due''  (a).  It  has  however  been  contended,  that 
it  is  not  the  rule  of  this  ^Court,  where  legal  assets  are  ad- 
ministered, to  deprive  a  simple  contract  creditor  of  pay- 
ment in  favour  of  a  specialty  creditor  who  has  a  debt  not 
yet  due.  No  authority  has  been  cited  in  fevour  of  that 
proposition,  and  all  the  cases  tend  to  a  different  conclusion. 
Simple  contract  creditors  are  more  fsivoured  than  legatees ; 
but  a  specialty  creditor  must  be  satisfied,  before  either  simple 
contract  creditors  or  legatees  can  touch  any  part  of  the  legal 


1853. 


Judgment, 


Beference  has  been  made  to  a  dass  of  cases  in  which  the 
demand  was  of  a  contingent  debt;  but  ihey  are  cases  which 
seem  to  me  in  no  degree  to  govern  the  case  before  the 
Court    King  v.  Malcott  has  been  cited,  where  the  plaintiff,  ' 


(a)  Wms.  on  Exora.  876,  4th  edit. 
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claimiiig  under  a  covenant  which  secured  fiitaie  payments 
of  rent,  and  was  against  future  Inreaches  of  covenant,  filed  his 
claim  in  this  Court,  when  no  rent  was  due  and  no  covenant 
broken,  to  have  a  sufficient  part  of  the  assets  of  the  cove- 
nantor impounded,  to  answer  future  possible  breaches  of 
covenant  But  he  was  held  not  entitled  to  TnAinfAJTi  a  suit 
The  ground  of  that  judgment  is  perfectly  satisfitctory. 

There  is  a  wide  distinction  between  a  case  of  oovenants 
in  respect  of  continuing  acts,  which  covenants  may  or  may 
not  be  broken,  and  covenants  for  payment  of  a  sum  certain 
which  must  be  provided  for. 

The  inconvenience  referred  to  in  the  judgments  of  Sir 
George  Turner,  and  also,  though  less  distinctly  adverted  to 
by  Sir  Lcmcdot  Shadwett,  but  certainly  in  the  mind  of 
that  learned  Judge,  cannot  arise  in  a  esse  like  the  present 

In  the  present  case,  I  am  asked  now  to  make  a  decree 
which  shall  hand  over  legal  assets  to  simple  contract  oe- 
ditors,  and  thereby  leave  a  debt  by  specialty,  payable  upcm  a 
future  day,  wholly  improvided  for.  That  has  never  been 
done,  and  I  shall  not  now  do  it 

In  the  Treatise  on  Equity  (a),  I  find  the  law  laid  down 
thus:  "But  legatees  shall  be  paid,  notwithstanding  any 
covenant  not  actually  broken;  for  a  covenant  is  no  duty  till 
it  is  broken,  and  it  shall  be  presumed  that  it  will  not" 
But  that  which  was  law  in  Lord  Talhot's  time,  as  thus 
stated,  can  hardly  be  considered  the  law  of  the  Court  at 
present;  for  now  the  law  of  the  Court  has  gone  to  a 
greater  extent  with  respect  to  allowing  executors  to  retain 
for  future  debts  and  liabilities  upon  covenants  not  broken. 
The  cases  which  have  been  decided  in  recent  years,  are 
so  far  an  innovation  upon  the  old  law,  and  to  the  prejudice 
of  creditors  by  simple  contract  and  legateea  Although  the 
covenant  creates  a  legal  obligation  against  the  assets  of  the 
testator,  yet,  it  being  an  obligation  by  way  of  suretyship, 


(a)  Vol.  2^  p.  409,  6th  edit 
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the   testator's  estate  is  entitled  to  have  all  the  benefits        1863' 
to  which  a  surety  is  entitled,  and  therefore  to  have  the     Atjuwbok 
benefit  of  all  securities  and  all  remedies  against  the  prin-        q^ey, 
cipal  debtor.     The  testator's  estate  ought,  therefore,  to  have 
made  available  for  it  against  Mr.  Legge,  the  principal 
debtor,  all  remedies  which  the  creditor  has  against  hira. 


•/M^^fflMIWa 


PHILLIPS  u  BARKER  ^.9<A. 

J  N  this  case  a  question  was  raised  on  the  will  of  Sarah  A  testatrix 

Barron,  of  the  parish  of  St.  James  in  the  county  of  Glou-  SocVintoist 

cester,  dated  the  19th  of  June,  1806.  ^V'^d?*iter 

The  testatrix,  having  given  several  pecuniary  l^acies,  her  decease,  in 

made  the  following  bequest: —  daughter  of  * 

"I  give  aiid  bequeath  unto  the  said  James  Lewis  and  At*^^<^te'of 

Edward  Daniel  the  sum  of  500i.,  other  part  of  the  said  3  the  will,  S.D. 

*^,        ,  had  one,  but 

per  cent  capital  or  joint  stock  now  standing  in  my  name,  at  the  death 

in  trust  to  pay  the  dividends  and  interest  thereof  unto  triz,  three 

Sarah  Davis,  wife  of  Evan  Davis,  of  Carmarthen,  innholder,  ^'^^  ^ 

for  and  during  the  term  of  her  natural  life;  and  firom  and  shewing  that 

A.       ,         1                 .                             .             ^             n        ^  the  eldest 

after  her  decease,  m  trust  to  assign  and  transfer  the  same  daughter  of 

unto Davis,  daughter  of  the  said  Sarah  Davis,  to  and  for  aione  kiK>wn 

her  own  use  and  benefit  for  ever.     And  it  is  my  will  that  to  the  testa- 

V     •    •  tnx,  whowas 

the  said  sum  of  5001,  capital  or  joint  stock,  and  dividends  not  aware  of 

and  profits  thereof,  shall  not  be  subject  to  the   control,  of  the  other 

debts,  or  engagements  of  the  present  or  any  future  hua-  ^^^^e- 

band  of  the  said  Sarah  Davis;  but  her  receipt  and  receipts  clared  her  en- 
alone,  notwithstanding  her  coverture,  shall  be  good  and  ef- 
fectual discharges  for  the  same,  or  any  part  thereof'^ 

The  testatrix  bequeathed  the  residue  of  her  estate  and 
efifects  to  her  executors,  in  trust  to  pay  her  debts,  funeral 
expenses,  and  legacies,  and,  if  there  should  be  any  surplus 
after  such  payment^  in  trust  to  pay  the  same  to  Sarah 
Davia 
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The  testatrix  died  in  July,  1806.  Her  will  was  proved 
by  the  executors,  her  debts  paid,  and  the  sum  of  500L  ap- 
propriated to  answer  the  legacy  to  Sarah  Davis  and  her 
daughter. 

Sarah  Davis,  at  the  date  of  the  will,  had  three  daughters, 
Maria,  Sarah,  and  Ann,  of  whom  Maria,  the  present  plain- 
tiff, was  the  eldest^  who  filed  this  claim  against  the  repre- 
sentative of  the  testatrix,  claiming  to  be  entitled  to  the 

legacy  given  to Davis,  the  daughter  of  Sarah  Davis, 

under  these  circumstance& 

The  plaintiff,  who  had  subsequently  married  a  Mr. 
Phillips,  made  an  affidavit  to  the  following  effect^  for  the 
purpose  of  shewing  that  she  was  the  person  intended  by 
the  testatrix: — 

"  I  have  frequently  heard  from  my  late  mother  the  said 
Sarah  Davis,  that,  in  or  about  the  year  1798,  the  *  said 
Sarah  Davis  accompanied  by  my  late  father  and  by  her 
sister  Susannah  Thomas  (since  deceased)  went  to  Bristol 
where  the  testatrix  then  resided,  on  a  visit  to  her,  and  re- 
mained there  with  her  about  eight  or  nine  days.  At  Uie 
time  of  such  visit  the  said  Sarah  Davis  had  one  daughter 
only,  viz.  this  deponent,  who  was  bom  in  the  year  1795 ; 
and  I  have  heard  from  my  said  late  mother,  and  I  verily 
believe,  that  during  the  said  visit  the  testatrix  promised  my 
said  mother  to  leave  her  the  interest  of  500L  stock  for  her 
life,  and  after  her  death  to  give  the  same  to  her  daughter 
Maria,  meaning  thereby  me  this  deponent  The  said  Sarah 
Davis  was,  as  I  believe,  a  second  cousin,  and  not  (as  in  the 
claim  filed  in  this  cause  is  by  mistake  made  to  appear)  a 
niece  of  the  said  testatrix. 

"  I  have  heard  from  my  said  late  mother,  and  verily  be- 
lieve, that  she  had  not,  and  I  say  that  I  had  not,  any 
correspondence  or  communication  with  the  testatrix  in  the 
interval  between  the  date  of  the  said  visit  and  that  of  her 
death ;  and  the  testatrix  was  never  aware,  and  had  no  means 
of  becoming  aware,  of  the   existence  of  more  than  one 
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daughter  of  the  said  Sarah  Davis^  namely  me  this  deponent 
And  I  verily  believe,  that  the  testatrix  meant  and  intended, 
by  the  bequest  so  as  aforesaid  contained  in  her  said  will,  to 
perform'the  promise  which  she  so  as  aforesaid  made  during 
the  said  visit 

"  My  late  father  and  mother  always  believed  a»d  con- 
sidered, and  my  sisters  the  said  Sarah  Yaughan  and  Ann 
Davis  believe  and  admit  that  I  am  the  person  in  the  said 
will  described  as Davia" 

An  affidavit  was  also  made  by  Elizabeth  Hinkin,  of  Car- 
marthen, widow,  aged  seventy-eight  years  and  upwards, 
sworn  the  25th  of  July,  1853,  and  filed  the  8th  of  August 
1853;  which  was  as  follows: — 

"That  I  was  formerly  chambermaid  at  the  Ivy  Bush 
Inn,  at  Carmarthen,  for  the  space  of  four  years  or  there- 
about; and  that  Evan  Davis  in  the  claim  in  this  cause 
mentioned  (since  deceased)  was  waiter  at  the  said  inn  dur- 
ing the  time  or  part  of  the  time  during  which  I  was  cham- 
bermaid. In  or  about  the  year  1798,  while  I  was  cham- 
bermaid at  the  said  inn,  the  said  Evan  Davis  and  Sarah 
Davis  his  wife,  and  her  sister  Susannah  Thomas,  in  the 
said  claim  respectively  mentioned,  and  since  deceased,  went 
to  Bristol  to  pay  a  visit  to  Sarah  Barron,  the  testatrix  in 
the  said  claim  mentioned  (who  i^as  a  cousin  or  other  rela- 
tive of  the  said  Sarah  Davis),  and  were  absent  on  such  visit 
for  about  eight  or  nine  daya 

"  At  the  time  of  such  visit  the  said  Sarah  Davis  had  one 
child  only,  namely,  the  plaintiff  Maria  Phillips,  then  Maria 
Davis.  The  said  Sarah  Davis  was,  however,  then  pregnant 
with  another  child,  which  proved  to  be  a  boy;  and  she  had 
subsequently  two  other  boys,  and  then  two  other  daughters, 
namely,  Sarah  Yaughan  and  Ann  Davis,  in  the  said  claim 
respectively  mentioned.  As  I  was  on  very  friendly  terms 
with  the  said  Sarah  Davis,  I  inquired  of  her  on  her  return 
from  Bristol  what  luck  she  had  had — ^meaning  thereby  to 

VOL.  L  Q  Q  S.  O. 
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18S3.  inquire  whether  she  was  likely  to  reoeiye  any  benefit^  pe- 
cuniary or  otherwise,  from  the  said  Miss  Barron.  In  answer 
to  such  inquiry,  the  said  Sarah  Davis  replied,  that  they 
(meaning  the  said  Sarah  Davis  and  her  said  husbtfnd  and 
sister)  had  then  received  from  the  said  Miss  Barron  little 
more  than  sufiScient  to  pay  the  expenses  of  the  said  journey 
to  and  from  Bristol;  but  that  she  the  said  Miss  Barron  had 
promised  to  leave  her  the  said  Sarah  Davis  the  interest  of 
500Z.  for  her  life,  and  after  her  death  to  give  the  same  to 
her  daughter.  I  verily  believe  that  the  said  Sarah  Barron 
in  &ct  made  such  promise  as  she  was  by  the  said  Sarah 
Davis  stated  to  have  made ;  and  that  she  intended  by  her 
will  to  fulfil  such  promise  by  giving  the  sum  of  BOOL  stock 
therein  mentioned  to  the  plaintifi>  as  the  only  daughter 
with  whom  she  was  acquainted  of  the  said  Sarah  Davis, 
after  her  death;  and  that  the  plaintiff  is  the  perscm  in  the 

said  will  described  as Davis,  daughter  of  the  said  Sarah 

Davis.  I  verily  believe  that  the  said  Sarah  Davis  and  the 
plaintiff  had  not,  nor  had  either  of  them,  any  further  cor- 
respondence or  commimication  with  the  testatrix  in  the 
interval  between  the  date  of  the  said  visit  and  that  of  her 
death ;  for  I  believe  that  if  the  said  Sarah  Davis  and  the 
plaintiff  or  either  of  them,  had  any  such  communication 
the  same  would  have  come  to  my  knowledga  I  verily 
believe  that  the  said  testatrix  was  never  aware,  and  had  no 
means  of  becoming  aware,  of  the  existence  of  more  than 
one  daughter  of  the  said  Sarah  Davis,  namely,  the  plain* 
tiff" 

For  the  purpose  of  shewing  that  among  the  &mily  the 
plaintiff  was  always  regarded  as  the  person  intended  in  the 
will,  the  will  of  her  father  was  produced,  made  in  1816, 
from  which  it  appeared  that  he  had  left  certain  property 
to  his  two  younger  daughters  Sarah  and  Ann,  with  a  direc- 
tion, that,  in  the  event  of  his  daughter  Maria  fisdling  to 
obtain  the  legacy  of  500L,  the  said  property  should  be 
divided  equally  among  his  three  daughters. 
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Affidavits  were  also  produced,  made  by  the  two  sisters 
and  other  relatives,  to  the  effect  that  the  plaintiff  had  al- 
ways been  regarded  in  the  family  as  the  person  intended 
by  the  testatrix. 

Mr.  Bacon  and  Mr.  KaralaJce  for  the  plaintiff. — ^The  only 
obscurity  on  this  will  arose  from  the  omission  of  the  christian 
name  of  the  intended  legatee.  That  the  testatrix  intended 
her  bounty  for  a  daughter  of  Mrs.  Davis  was  unquestionable ; 
that  she  intended  it  for  one  particular  daughter  was 
equally  clear. 

It  was  well  settled,  that  parol  evidence  was  admissible  to 
explain  a  latent  ambiguity  in  the  will ;  but,  if  so,  the  evidence 
now  adduced  demonstrated  that  the  plaintiff  was  and  must 
be  the  person  intended  by  the  testatrix :  Price  v.  Page  (a), 
DanieU  v.  Dcmiell  (6). 

Mr.  Pitman  for  the  representative  of  the  residuary 
legatee. — It  was  well  settled,  that  a  gift  to  one  of  the  chil- 
dren of  A.  B.,  where  there  were  more  than  one,  was  void 
for  uncertainty:  Lord  Cheyney'a  case  (c),  Doe  v.  Hia- 
cocks  (d).  Roper  on  Legacies,  VoL  L  p.  109,  Vol.  iL  p.  1689, 
and  the  cases  there  cited ;  and  no  extrinsic  evidence  was  ad- 
missible to  explain  the  ambiguity  (e). 

But,  supposing  the  evidence  admissible,  it  was  obviously 
insufficient  The  evidence  was  that  of  a  person  seventy-eight 
years  of  age,  and  she  deposed  to  conversations  that  took 
place  between  fifty  and  sixty  years  ago ;  but,  even  allowing 
it  its  full  weight,  it  failed  to  shew  that  the  testatrix  never 
knew  of  any  daughter  of  Sarah  but  on^  or  that  she  be- 
lieved she  had  but  ona 

In  this  case  the  plaintiff  had  lain  by  eleven  years  without 
preferring  her  claim. 
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(a)  4  Ves.  670. 

(b)  3  De  G.  &  S.  337. 
\e)  5  Rep.  Part  V.  p.  136.    See 

JSkrode  y.  Rustdy  2  Y  em.  624. 

QQ2 


(flO  5  M.  &  W.  363. 
(e)  See  Sdwood  v.  MUdmaiff  3 
Vee.  306* 
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Mr.  Bacon  in  reply. — ^This  is  not  a  legacy  to  one  of  the 
daughters  of  Sarah  Davis,  but  is  given  specially  to  one 
daughter^  though  her  true  name  is  omitted.  It  is,  in  fiict, 
just  the  case  in  which  this  Court  resorts  to  extrinsic  evi- 
dence to  explain  a  latent  ambiguity  in  the  wilL 

The  age  of  the  witness  is  no  objection  unless  her  faculties 
are  impaired,  which  is  not  pretended  in  this  casa 


Judgment.       The  ViCE-ChANCELLOR  : — 

In  this  case  there  is  one  thing  certain,  that,  subject  to  a 
life  estate  in  the  500L  stock,  the  testatrix  intended  to  give 
the  principal  stock  to  a  daughter  of  Sarah  Davis.  But  then 
it  is  said,  that  this  is  within  that  class  of  cases  in  which  a 
legacy,  given  in  clear  terms  to  one  of  several  sons  or  daugh- 
ters, has  been  held  to  be  void  for  want  of  certainty  as  to  the 
particular  son  or  daughter  intended.  It  seems  evident^ 
that  the  object  of  this  testatrix's  bounty  was  the  particular 
daughter  in  existence  at  the  date  of  the  visit ;  and  she  only 
failed  in  making  a  gift,  about  which  there  could  be  no  doubt, 
by  omitting  to  express  the  christian  name  of  the  intended 
legatee.  The  legacy  was  intended  for  one  particular  daugh- 
ter, and  the  uncertainty  arises  from  the  blank  left  for  the 
christian  name.  The  evidence  shews,  that,  although  Saiah 
Davis,  at  the  date  of  the  will,  had  three  daughters,  yet  ^baX 
of  those  three  the  eldest  alone  was  known  to  the  testa- 
trix. In  fact^  it  is  shewn  that  the  testatrix  never  knew 
that  Sarah  Davis  had  any  other  children  than  that  one 
daughter.  Price  v.  Page  shews,  that,  if  a  testator  describes 
a  person  by  a  name  which  was  an  imperfect  description, 
resort  may  be  had  to  parol  evidence  to  make  the  descrip- 
tion perfect.  Here  the  evidence  was  said  to  be  imperfect^ 
as  being  only  that  of  relatives  and  connections  of  the  family, 
and  of  an  old  woman  who  was  a  servant  But  they  have 
described  the  means  by  which  they  had  become  possessed 
of  a  knowledge  of  the  facts  to  which  they  deposed.  The 
result  IB,  that  beyond  all  doubt  the  testatrix  knew  and  had 
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seen  the  present  plaintiff,  who  was  the  eldest  daughter  of 
Sarah  Davis.  The  evidence  goes  on  to  shew,  that,  although 
there  were  two  other  daughters,  the  testatrix  had  never 
seen  or  known  them,  and  indeed  had  never  heard  of  their 
existence.  Proof  of  the  ignorance  of  a  partic\ilar  fact 
cannot  well  be  perfect,  but  there  may  be  such  an  amount 
of  evidence  of  the  surrounding  circumstances  and  situation 
of  persons  as  to  raise  a  strong  presumption  in  favour  of  the 
negative,  and  to  present  the  question  in  such  a  shape  as  to 
make  it  the  duty  of  a  Court  to  presume  in  favour  of  the 
particular  circumstances  and  facts  sought  to  be  established. 
This  evidence  raises  a  strong  presiunption.  It  might  have 
been  met  by  counter  evidence  to  rebut  that  presumption, 
and  a  slight  proof  of  other  circimistances  and  facts  might 
have  been  sufficient  to  rebut  a  presumption  which  goes 
only  to  establish  a  negative  proposition.  But  there  is 
nothing  whatever,  even  of  the  slightest  kind  of  evidence, 
to  impugn  the  truth  of  the  belief  formed  by  the  wit- 
nesses. It  was  quite  open  to  the  defendants  to  give  evi- 
cfence  to  rebut  the  presumption  raised  in  favour  of  the 
plaintiffs  claim,  but  they  had  offered  none.  Instead  of 
taking  this,  which  was  the  legitimate  course,  they  had 
confined  themselves  to  criticising  the  evidence  offered  by 
the  plaintiff 

It  is  clear  to  my  mind  that  the  testatrix  did  not  intend 
the  residuary  legatee  to  have  this  stock.  Her  intention 
generally  being  clear,  it  only  requires  reasonable  evidence 
to  shew  that  the  plaintiff,  the  only  daughter  of  Sarah  Davis 
whom  the  testatrix  certainly  ever  saw  or  of  whose  exist- 
ence she  knew,  was  the  object  of  her  bounty  as  to  the 
500{.  stock.  I  must  therefore  declare,  that,  upon  the  evi- 
dence produced,  the  plaintiff  is  entitled  to  the  legacy,  as 

the  person  described  in  the  will  of  Miss  Barron  as  

Davis,  the  daughter  of  Sarah  Davis. 


1853. 


Judgment. 
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Nov,  ^th    <fc  ^-^^^^.^                   ^^«^««««,-.^nrir 

letk;  STONE  V.  GODFREY. 

Dec,  KHh  ds  ^ 

\Ath.  2.  HE  bill  was  filed  by  Jabez  Stone,  praying  that  be  migbt 

a  female  in-  be  declared  tenant  by  the  curtesy  of  an  equitable  estate  in 

hiiMelf  tenant  ^^»  ^  which  his  wife  had  been  entitled  at  her  death.    At 

but^^h"'**^'  the  hearing  of  the  cause,  on  the  16th  of  November,  the  case 

right  was  re-  stood  over  with  a  view  to  have  the  bill  amended,  by  add- 

doubtful  be-  ing  a  prayer,  "that  the  conveyance  under  the  decree  of  the 

fiSLV^his  ^^^  bearing  date  the  31st  of  October,  1833,  might  be 

daughter  in  a  rectified.''    The  bill  was  accordingly  amended,  and  the  case 

suit  against 

the  trustee  of  came  ou  for  argument  on  the  10th  of  December. 

rii^S^  *  John  Waterer,  late  of  Mayford,  near  Woking,  by  his  wifl, 

^r^o*b?^  dated  the  5th  of  April,  1799,  after  directing  payment  of 

tained  for  a  his  debts,  and  making  specific  gifts  to  his  brothers  and 

>  and  conrey-  sisters  of  certain  freehold  and  copyhold  estates,  gave,  de- 

in&nt'B  TOT-  ^^^y  »^d  bequeathed  all  other  his  freehold  and  copyhold 

tion  to  the  far  hereditaments  unto  James  Stedman  and  John  Kemp,  upon 

ther,  until 

she  attained  trust,  out  of  the  produce,  profits,  and  rents  thereof,  to  pay 

and^^n'to  ^  ^  sister  Sarah  Algrove  the  sum  of  SI,  per  annum  for  and 

Sfantin  f*^*  during  ten  years,  free  from  all  deductiona     The  testator 

The  father  re-  then  gave  the  rest  and  residue  thereof  upon  trust,  to  pay  the 

ceivedthe  .          ^        .     ,^.    ^        ^       ,               ^     .       *^ .          ^       ir-J 

rents  and  pro-  mcome  unto  his  four  brothers  and  sisters,  m  equal  propor- 

aeco!mted^to  tions,  for  and  during  their  natural  lives,  as  tenants  in  com- 

hu  daughter  mon,  and  not  as  joint  tenants:  and  after  the  decease  of  his 

in  respeot  of  . ,          ,               ,    .                          . 

them;  but,  on  Said  brothers  and  sisters  respectively,  then  over  to  each  and 

fileda*bSi*^'  every  their  several  issues  absolutely  for  ever.    The  testator 

SI^^iLbMiT^  then  gave  powers  of  sale  and  investment  to  the  trustees, 

foradeclara-  and  appointed  them  executors  of  his  will     He  died  in 

tion  that  his  - -. 

daughter's  in-  May,  1799,  and  the  executors  proved  his  will  on  the  13th 

ISS^'iSt  of  February,  1800. 

be  declared, 

subject  to  his  estate  by  curtesy  :—J£eld,  that  the  phdntiff,  haying  relinquished  what  was  re- 
garded as  a  doubtful  right,  by  an  arrangement  under  which  he  derlTed  a  benefit,  was  not 
entitled  to  relief. 

8emhle,^-A  wife,  entitled  to  real  estate,  vested  in  trustees,  who,  under  an  erroneous  im- 
pression of  her  rights,  paid  the  rents  to  other  persons,  died,  without  having  received  the 
rents,  leaving  her  husband  and  one  daughter  her  surviving,— that  the  husband  was  tenant 
by  the  curtesy. 
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At  the  death  of  the  testator  his  eldest  brother  James,  his 
heir  at  law,  became  entitled  under  the  will  to  one-fourth 
of  the  testator's  real  estates  for  life;  and  by  the  death  of 
his  brother  Jesse  Waterer  without  issue,  James,  as  heir 
at  law,  took  a  seoond  fourth  share.  He  died  on  the  6th 
of  March,  1822,  intestate,  leaving  Maty  Stone  (the  wife  of 
the  plaintiff)  his  heiress  at  law,  who,  by  the  death  of  her 
&ther,  became  entitled  to  two  undivided  fourth  shares  in 
the  testator's  real  estate.  Mary  Stone  died  on  the  26th 
of  December,  1824,  leaving  one  daughter,  the  defendant 
Elizabeth  Stone  (now  Godfrey),  but  never  having  received 
from  the  trustees  any  part  of  the  rents  and  profits  of  the 
real  estate  given  by  the  testator's  will 

On  the  1st  of  November,  1826,  Elizabeth  Godfrey,  then 
about  four  years  old,  by  her  &ther  (the  plaintiff),  as  her  next 
friend,  filed  her  bill  against  John  Kemp  (James  Stedman 
being  then  deceaBod)  and  against  the  devisees  of  the  other 
two  undivided  fourth  shares  of  the  remaining  estate  of  the 
testator,  praying  that  the  trusts  of  the  will  might  be  esta- 
blished and  the  rights  of  the  parties  declared  by  a  decree 
of  the  Courts  and  for  an  account  The  cause  was  heard 
on  the  5th  of  February,  1830,  when  the  Master  of  the 
Bolls  decreed  that  the  trusts  of  the  will  should  be  per- 
formed, and  an  account  taken  by  the  Master.  It  was  fru:- 
ther  declared,  that  the  infant  had  been  entitled  from  the 
death  of  her  mother  to  two  fourth  parts  of  the  estates  in 
fee  simple,  and  the  rents  and  profits  thereof  It  was 
directed  that  a  commission  should  be  appointed  for  a 
partition  of  the  said  property,  and  two  fourth  parts  al- 
lotted to  the  infant  plaintiff  A  commission  accordingly 
issued ;  and  the  commissioners  granted  their  certificate  to 
the  Court  that  a  partition  had  been  effected;  which  was 
confirmed  on  the  11th  of  May,  1832. 

The  plaintiff  was  appointed  guardian  to  the  infant. 

The  decree  Was  silent  as  to  the  rents  and  profits  which 
accrued  during  the  lifetime  of  the  infant's  mother. 


1863. 


JStaUment, 
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On  the  2Sni  of  February,  1833,  the  in&nt  pres^ted  her 
petition  to  the  Court  by  the  plaintifi^  as  her  next  £riend, 
praying  that  the  rents  of  the  real  estate  allotted  to  her  by 
the  conunissionerB  might  be  paid  to  the  plaintiff  for  her 
maintenance,  education,  &a,  during  her  minority.  An 
order  was  made  in  the  terms  of  the  prayer  of  the  petition. 

The  Master  subsequently  approved  of  a  deed  <^  partition, 
dated  the  31st  of  October,  1833,  between  John  Kemp  of 
he  first  part,  Jabez  Stone,  the  plaintiff,  of  the  second  part^ 
and  the  infant  of  the  third  part  And  it  was  thereby  wit- 
nessed, that^  in  obedience  to  and  performance  of  the  said 
decree  and  order,  and  for  the  purpose  of  carrying  the  same 
into  effect,  so  far  as  respected  the  premises  allotted  to  the 
said  Elizabeth  Stone,  the  said  John  Kemp  bargained,  sold, 
and  released  unto  the  said  Elizabeth  Stone  and  her  heirs, 
the  several  hereditaments  and  premises  therein  mentioned, 
upon  the  trusts  therein  expressed;  and  it  was  also  declared, 
**  that  the  same  indenture  should  operate  and  enure  to  the 
use  of  the  said  Jabez  Stone,  his  executors^  admimstrators; 
and  assigns  for  the  term  of  ten  years  fix>m  the  date  thereof 
if  the  said  Elizabeth  Stone  should  so  long  live  and  remain 
immarried;  and  from  and  immediately  after  the  expiration 
or  sooner  determination  of  the  said  term  of  ten  years,  to  the 
use  of  the  said  Elizabeth,  her  heirs  and  assigns,  for  ever." 
And  it  was  further  declared  that  the  said  Jabez  Stone,  his 
executors,  administrators,  and  assigns  should  stand  and  be 
possessed  of  and  interested  in  the  said  premises  for  the  said 
term  of  ten  years  determinable  as  aforesaid,  upon  such 
trusts  as  the  Court  should  order  and  direct;  and  until  such 
order  or  direction  should  be  made,  upon  trusty  that  the  said 
Jabez  Stone  should  receive  the  rents  and  profits  of  the  said 
premises,  and  pay  and  apply  the  same  as  he  should  think 
proper  for  and  towards  the  maintenance,  education,  clothing, 
and  support  of  the  said  Elizabeth  Stone. 

Subsequentiy  to  the  execution  of  the  above  deed  by  the 
trustee,  John  Kemp,  the  plaintiff  entered  into  the  receipt 
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of  the  rents  and  profits,  and  continued  to  receive  them 
down  to  the  date  of  the  injunction.  In  1843,  Elizabeth 
Stone  attained  twenty-one,  and  shortly  afterwards  married 
the  defendant  William  Godfrey,  who  subsequently  com- 
menced an  action  in  ejectment  to  recover  the  property. 
The  plaintiff  thereupon  filed  this  bill,  and  in  June,  1862, 
obtained  an  injunction  restraining  the  further  prosecution 
of  the  action  in  ejectment 

The  bill  alleged,  that,  until  after  the  eicecution  of  the 
conveyance  of  the  31st  of  October,  1833,  the  plaintiff  was 
wholly  ignorant  of  his  right  as  tenant  by  the  curtesy  on 
the  death  of  his  wifa  That,  prior  to  the  commencement  of 
the  suit  against  the  trustee  Kemp,  Mr.  Duckworth,  in  1827, 
who  advised  on  the  proceedings^  intimated  an  opinion  that 
Jabez  Stone  had  no  interest  in  the  property — an  opinion 
in  which  Mr.  Nassau  Senior  concurred — although  he  sub- 
sequently took  a  different  view.  The  following  was  briefly 
Mr.  Duckworth's  opinion,  dated  the  19th  of  October,  1826: 

''  I  am  of  opinion,  that  Mr.  Stone  has  no  right  or  in- 
terest \mder  the  will  of  1799 ;  he  might  have  been  tenant 
by  the  curtesy  of  his  late  wife's  share  if  she  had  been 
seised  thereof;  but  she  never  was  in  possession  or  receipt 
of  the  rents  either  absolutely  or  constructively,  for  her  title 
to  the  premises  was  always  and  still  is  denied  and  treated 
as  a  nullity  by  those  in  possession.  If,  however,  Mr.  Stone 
thinks  fit  to  claim  the  curtesy  on  the  ground  of  the  pos- 
session either  of  the  tenants  or  the  trustee  being  the  pos- 
session of  his  late  wife,  it  is  dear  such  claim  will  be  adverse 
to  that  of  his  daughter,  and  that  they  cannot  sue  together.'^ 

The  suit  was  carried  on  by  the  plaintiff  as  next  firiend  of 
his  daughter.  Subsequently  to  the  final  decree,  the  plaintiff 
ascertained  that  Mr.  Nassau  Senior ,  when  settling  the 
conveyance,  &c.,  had  given  the  following  opinion: — 

"  I  confess  I  do  not  understand  the  decree.  It  appears 
to    me,   that  Mary  Stone,  the  mother  of   the  plaintiff 
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1853.  Elisabeth  Stone,  was  the  person  seised  in  fee;  and  oonae- 
quently,  that  her  £Etther  Jabez  Stone  ought  to  have  been 
considered  tenant  by  the  curtesy." 

The  bill  further  alleged,  that  the  plaintiff  had  only  bera 
a  party  to  the  suit  aa  the  next  friend  of  his  daughter,  and 
not  in  respect  of  any  interest  of  his  own.  That  the  ques- 
tion of  his  right  never  was  raised  in  the  suit^  but  that  his 
title  as  tenant  by  the  curtesy  was  overlooked  through  mis- 
take^ ignorance,  or  inadvertence.  That  the  decrees  or 
orders  pronounced  on  the  5th  of  February,  1830,  and 
on  the  6th  of  March,  1838,  had  never  been  enrolled  That^ 
firom  the  time  he  became  acquainted  with  his  own  rights  he 
had  never  acquiesced  in  the  claim  of  the  defendant^  but 
had  received  the  rents  and  profits  for  his  own  use  and 
benefit 

The  bill  prayed,  that  the  plainti£^  not  disturbing  the 
partition  made  in  the  suit  or  the  account  of  the  rents  and 
profits  of  the  estate  made  prior  to  such  partition,  might  be 
declared  to  be  tenant  by  the  curtesy,  from  the  decease  of 
his  wife,  of  the  estate  allotted  to  Elizabeth  Godfrey;  also, 
that  the  estate  acquired  by  Elizabeth  Godfrey  under  the 
conveyance  was  subject  in  equity  to  the  estate  and  interest 
of  the  plaintiff  That  the  defendants  might  be  ordered  to 
convey  the  premises  allotted  and  conveyed  to  Elizabeth 
Godfrey  to  the  plaintiff  for  his  life.  That  the  plaintiff 
should  be  decreed  to  have  quiet  enjoyment  of  the  premises. 
That^  if  necessary,  the  decree  of  the  5th  of  February  might 
be  rectified,  so  far  as  it  declared  that  Elizabeth  Godfrey 
had  been  entitled  in  fee  from  her  mother's  death ;  and  that 
a  perpetual  injunction  might  be  awarded  to  restrain  the 
action  in  ejectment  against  the  plaintiff. 

The  answer  of  the  defendants  stated,  that^  on  the  death  of 
James  Waterer,  his  sisters  and  their  husbands  claimed  to 
be  entitled  to  the  estate,  and  received  from  the  trustees 
portions  of  the  rents  on  account    That  no  application  was 
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made  by  Mary  Stone,- the  plainti£r8  wife,  to  the  trustees  on 
behalf  of  Elizabeth  Stone,  until  the  filing  of  the  bill  in 
1826,  and  no  payment  was  ever  made  to  Maiy  Stone  or  on 
her  behalf  or  any  act  done  by  which  her  right  was  acknow- 
ledged. The  answer  iherrfore  submitted,  that  Mazy  Stone, 
although  seised  in  law,  was  not  seised  in  £act;  and  thskt^ 
consequently,  the  plaintiff  was  not  entitled  as  tenant  by 
the  curtesy.  The  answer  further  alleged,  that  the  plaintiff 
up  to  the  date  of  his  daughter's  marriage  in  1847,  regularly 
accounted  to  her  for  the  rents  and  profits  of  the  estate  which 
he  had  received,  and  paid  them  to  her  after  deducting  a 
portion  for  her  board.  The  defendants  also,  by  their 
answer,  submitted- that  the  object  of  this  suit  was  xeally  ifl 
vary  the  decree  made  in  the  suit  of  Ston$  v.  Kemp;  that  it 
was  in  effect^  therefore,  a  bill  of  review,  and  ought  not  to 
have  been  filed  without  the  leave  of  the  Court 


1863. 


Mr.  Lee  and  Mr.  Fookes  for  the  plaintiff — ^The  first 
question  was»  whether  the  plaintiff  was  or  was  not  tenant 
by  the  curtesy  of  the  estate  to  which  his  wife  was  entitled; 
of  course,  had  the  plaintiff's  wife  been  seised  in  fisurt  as 
well  as  in  law,  h»  title  would  be  indiBputablei  At  com^ 
mon  law,  four  things  were  necessaxy  to  entitle  the  husband 
to  tenancy  by  the  curtsey:  marriage,  issuer  death  of  the 
wife,  and  seisin  in  bud.  That  a  husband  may  be  tenant 
by  the  curtesy  of  an  equitable  estate  was  weU  settled:  Gas- 
borne  v.  Scarf e  (a).  The  case^  therefore,  on  this  point,  was 
narrowed  to  this,  whether  the  possession  of  the  trustee  or  of 
the  tenants,  or  indeed  any  possession  not  being  adverse  to 
her  interest^  would  not  in  equity  be  the  same  as  a  possession 
by  herself  The  true  principle  was,  that,  where  the  wife 
had  the  right  of  possession,  the  husband,  if  the  other  con- 
ditions of  the  tenure  were  fulfilled,  would  be  entitled  to  an 
estate  by  the  curtesy.     In  Caabome  v.  Scafe  (6),  the  wife, 


Arffumeni. 


(a)  1  Atk.  606. 

(b)  1   Atk.  605;   2  Eq.    Cas. 
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1853.  before  marriage,  having  mortgaged  her  estate,  died  leaving 
the  mortgage  subsisting,  and  the  husband  was  held  entitled. 
In  the  case  of  De  Orey  v.  Richardson  (a),  where  lands  out 
on  lease  descended  to  the  wife,  who  survived  the  rent  day 

'^  three  months,  and  died,  leaving  issue,  her  husband  was 

held  entitled  as  tenant  by  the  curtesy.  In  that  case  the 
Court  said  ''  that  if  the  seisin  in  deed  cannot  be  attained 
unto,  the  law  excuses  it;  and  the  case  put  by  Coke  litt 
29.  a,  will  afford  a  good  deal  of  argument^  viz.  "  a  man, 
seised  of  an  advowson  or  rent  vn  fee,  hath  issu^  a 
daughter." 

**To  go  by  steps,  here  an  estate,  of  which  the  brother 
was  seised  in  tail,  descends  upon  the  sisters  in  tail  general, 
the  possession  of  the  lessee  was  the  possession  of  the  bro- 
ther, and  he  undoubtedly  died  seised,  and  aftarwards  the 
sister  became  seised.  Lord  Ha/rdwicke  added,  "  I  have  no 
doubt  but  that  the  husband  would  have  been  tenant  by 
the  curtesy  if  the  wife  had  died  before  Lady-day  "  (6). 

Again,  Coke  latt  15.  a.,  ''  if  the  father  maketh  a  lease  for 
years,  and  the  lessee  entereth  and  dieth,  the  eldest  son 
dieth  during  the  term  before  entering  on  the  receipt  of 
rent^  the  younger  son  of  the  half  blood  shall  not  inherit,  but 
the  sister;  because  the  possession  of  the  lessee  for  years  is 
the  possession  of  the  eldest  son,  so  that  he  is  a^uaUy  seised 
of  the  fee  simple,  and  consequently  the  sister  of  the  whole 
blood  is  to  be  heir;"  this  was  almost  the  case  put  by 
Lord  Hardv)icke,  because,  at  law,  the  rents  imdisposed  of 
by  the  testator  descended  to  the  heir,  and  the  rule  in 
equity  was  the  same  (c) ;  the  plaintiff's  wife,  therefore,  to 
that  extent,  was  actually  seised  In  Morgan  v.  Morgan  (d), 
it  was  held  that  the  husband  was  tenant  by  the  curtesy  of 
an  equitable  inheritance  of  his  wife,  notwithstanding  the 
direction  to  pay  the  rents  and  profits  to  her  separate  use 

(a)  3  Atk.  469,  471.  temp.  Lord  Talbot,  44-^2. 

(b)  3  Atk.  471.  (d)  5  Madd.  408. 

(c)  Hopkins  V.  Hopkins,  Cascn 
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during  the  coverture.  That  case  seemed  to  shew,  that» 
provided  the  wife's  right  to  the  inheritance  was  subsisting, 
the  husband  would  be  entitled.  It  was  quite  dear,  that,  un* 
less  the  wife's  estate  had  been  cut  down  to  an  estate  for 
her  life,  the  husband's  right  to  be  tenant  by  the  curtesy 
would  not  have  been  excluded  (a). 

There  was  a  close  analogy  between  law  and  equity  on 
the  subject  of  possession.  In  Lord  OrenviUe  v.  Blyth  (b), 
an  equitable  recovery  was  held  valid,  although  the  tenant 
in  tail  was  not  at  the  time  in  the  actual  receipt  of  the 
rents  which  the  trustee  paid  over  to  others,  under  a  decree 
afterwards  reversed. 

Supposing  even  the  right  of  the  husband  as  tenant  by  the 
curtesy  of  an  equitable  estate  could  be  barred  by  adverse 
possession ;  it  was  clear  a  possession  in  conformity  with  the 
interests  of  the  cestui  que  trust,  after  the  interests  of  the 
wife  had  become  vested  in  possession,  would  support  the 
husband's  title:  Parker  v.  Carter  (c). 

The  next  point  would  be,  whether  there  was  not  such  a 
mistake  as  to  the  plaintiff's  rights  as  to  induce  this  Court 
to  relieve  against  it  It  was  well  settled  that  this  Court 
would  relieve  against  an  agreement  made  under  a  miscon- 
ception: Cocking  v.  Pratt  (d),  Bvaghami  v.  Bingham  (e); 
a  principle  that  went  beyond  what  was  required  to  support 
the  plaintiff's  case,  because  there  was  here  no  agreement 
or  no  benefit  obtained  by  him,  but  simply  an  acquiescence 
in  the  supposed  right  of  his  daughter.  In  the  case  of 
Dunnage  v.  White  (/),  the  Court  refused  to  enforce  a  deed 
of  fSunily  arrangement  after  five  years  acquiescence,  it 
appearing  on  the  deed  that  the  parties  did  not  understand 
their  rights,  and  that  the  heir  surrendered  an  unimpeach- 


Argvinunt^ 


(a)  Rf^)erU  v.  DixweUy  1  Atk. 
606. 
(6)  16  Yes.  224. 
(e)  4  Hare,  400. 


(cQ  1  Yes.  sen.  400. 

(tf)  Id.  I2a 

(/)  1  Swanat.  137. 
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J^3^  able  title  without  ocmsidemtion,  although  there  was  no 
evidence  of  fraud.  In  Lamsdown  v.  La/nadown  (a),  where 
the  heir  agreed  to  divide  the  inheritance  with  his  youngest 
brother  on  a  mistaken  notion  of  the  law^  the  Court  set  the 
conveyance  aside,  on  the  ground  that  the  maxim  of  "  igno- 
rantia  juris  non  ezcusat''  did  not  hold  in  civil  cases. 

In  the  Marqms  of  Townshevid  v.  8tcmffroom(b),  the 
Court  dismissed  a  bill  for  specific  performance  of  a  written 
agreementr  there  being  proof  by  parol  that  it  had  been 
entered  into  under  a  mistake  in  &cL 

The  following  authorities  were  also  cited:  Fonblanque's 
Equity,  6th  edit  7,  116,  n.  (a),  Oee  v.  Spencer  (c).  Sweet- 
apple  V.  Bindon  (d),  Turner  v.  Twmer  («),  Tucker  v. 
Searle  (/),  Evcms  v.  LeweUJm(g\  DdoravM  v.  Browne  (h), 
Cholmondelif  v.  CU/nton  (i). 

Then  it  was  said,  that  the  frame  of  the  suit  was  defec- 
tive  as  a  bill  of  review;  but  in  this  case  it  was  only  sought 
to  have  the  rights  of  the  parties  properly  ascertained,  and 
such  a  bill  did  not  require  the  leave  of  the  Court:  Mitford's 
Pleadings,  7th  ed.  by  Smith,  112 — 116.  But  even  if  it  weie 
abill  of  review  the  error  was  patent  on  the  decree,  inas- 
much as  the  plainti£f 's  title  by  the  curtesy  was  disclosed 
therein;  and,  if  so,  the  leave  of  the  Court  was  not  required  (ib). 

Mr.  Glaaae  and  Mr.  F.  A.  Morris  for  the  defendanta — 
It  was  impossible  to  contend  that  this  l^ill  did  not  seek  to 
alter  the  decree,  so  £ftr  as  it  declared  the  right  of  the 
daughter  as  tenant  in  fee  of  the  property ;  it  was  therefore^ 


(a)  Mos.  364  (A)  3  Bro.  C.  C.  63S. 

(6)  6  Vea.  328.  (%)  2  Mer.  361. 

(e)  1  Yem.  32.  (k)  Mitf.  Plead.  102;  ff<^k- 

(d)  2  Vera.  536.  ton  v.  Weil,  2  Bro.  P.  C.   88, 

(0)  Ch.  Bep.  81.  (Toml.  edit) ;  Oculd  v.  Tanend, 

(/)Id.91.  2Atk.534. 

(^)  2  Bra  0.  C.  160. 
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CASES  IN  CHANGEBY.  599 

is  CeuH^  a  bill  of  review,  and  could  only  be  filed  by  leave  186S. 
of  the  Court  The  rule  weia,  that,  where  the  bill  sought  to 
reverse  the  decree  for  error  patent  on  the  fiEU^  of  it»  no 
leave  was  required;  but  where,  as  here,  the  ground  for  relief 
was  the  discovery  of  new  matter,  the  leave  of  the  Court 
was  indispensable  (a). 

But  even  if  the  error  were  on  the  record,  the  plaintiff 
had  come  too  late  for  relief  In  Smith  v.  Clay  (6),  it  was 
held  that  a  bill  of  review  for  error  apparent  would  not  lie 
after  twenty  years  from  the  date  of  the  decree  (c). 

But  supposing,  for  the  sake  of  argument,  that  the  plain- 
tiff would  clearly  have  been  entitled  to.be  tenant  by  the 
curtesy,  and  that  no  bar  arises  from  lapse  of  time,  the  case 
would  then  be  of  this  description  :  that,  being  entitled  for 
his  life,  he  had  accepted  a  term  of  years  through  ignorance 
of  his  right  But  what  were  the  views  of  Lord  RedesdaU 
in  an  almost  parallel  case?  in  Saunders  v.  Lord  Arir- 
nesly  (d) :  "  If  it  were  clear,"  said  Lord  Redeadale,  "be- 
yond all  possibility  of  doubt,  that  the  Saunders  &mily  had 
the  fee  simple,  and  that  fraud,  or  perhaps  mere  ignorance, 
had  induced  Morley  Saunders  to  accept  the  lease,  the 
Court  might  control  the  setting  up  of  that  lease  in  a  case 
of  fraud,  and  certainly  might  in  a  case  of  mere  ignorance; 
though  I  incline  to  think  it  might,  yet,  after  looking  a 
little  into  the  subject,  I  find  great  difficulty  in  holding 
that  a  Court  of  equity  might  interfere.'* 

In  this  case  there  was  the  additional  circumstance,  that 
more  than  twenty  years  had  elapsed,  and  that  the  plain- 
tiff's title  was  far  from  dear.  On  the  latter  ground  alone, 
viz.  that  the  arrangement  was  a  compromise  of  a  questionable 
right,  the  Court  would  refuse  now  to  imdo  what  had  been 


(a)  Mit£  Plead.,  Smith's  edit         (c)  See  also  2)02(>ratn«  v.  ^roum^, 
102.  3  B.  C.  C.  638,  n. 

(6)  Amb.  645.    See  Id.  648,  n.         (cQ  2  Sch.  &  Lef.  101. 
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done:  Stewart  v.  Steivcurt{a);  more  especially  as  it  had 
been  done  chiefly  on  the  application  of  the  plaintiff  him- 
self 

Hearle  v.  Qreefnhamk  (b)  and  Story's  Equity  Juria  137, 
were  also  cited. 


Mr.  Lee  replied. 

Judgment,      The  YiCE-ChANCELLOB: — 

The  first  question  is,  whether  the  present  plaintiff  is 
tenant  by  the  curtesy  of  the  estate  of  his  late  wife.  That 
is  a  question  of  considerable  difficulty  and  importance. 
If,  upon  a  full  consideration,  I  should  have  come  to  the 
opinion  that  the  plaintiff  was  not  tenant  by  the  curtesy, 
of  course  the  whole  case  would  £iil.  But^  without  entering 
into  an  elaborate  consideration  of  the  authorities  upon  this 
subject^  I  entertain  a  strong  impression  that  the  plaintiff 
was  tenant  by  the  curtesy. 

The  defendant,  who  has  disputed  the  plaintiff's  title 
as  tenant  by  the  curtesy,  has  argued  upon  a  reference 
to  those  more  recent  decisions  which  have  dealt  with  the 
effect  of  an  adverse  possession  of  an  equitable  right,  that 
is,  with  such  a  possession  or  receipt  of  the  rents  and  profits 
of  an  equitable  estate  as  has  been  considered  to  amount  to 
an  adverse  possession  against  parties  claiming,  and,  but  for 
that  possession,  entitled  according  to  the  law  of  a  Court  of 
equity  to  those  rents  and  profits.  In  the  present  case  no  such 
adverse  possession  can  be  shewn  as  to  deprive  Mr.  Stoi^e  of 
his  right  as  tenant  by  the  curtesy.  The  difficulty  arises 
firom  analogy  to  the  rules  of  law  upon  which  Courts  of 
equity  must  deal  with  equitable  estates,  where  the  right  to 
tenancy  by  the  curtesy  comes  in  question. 


(a)  6  CI.  &  F.  911. 


(b)  3  Atk.  6d5. 
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To  constitute  the  legal  righty  there  must  no  doubt  have 
been  aa  actual  aeisin.  Now  I  think  that  here  it  is  im- 
possible to  say,  that  Mrs.  Stone  was  put  out  of  receipt  of 
these  rents  and  profits;  or  rather  failed  to  recover  and 
have  them  paid  to  her,  under  such  circumstances  as  could 
defeat  her  equitable  seiain,  if  such  an  expression  can  be 
properly  applied  to  the  case: — in  more  accurate  language^ 
to  defeat  her  equitable  right  to  this  estate^  so  afi  to  deprive 
her  husband  of  his  right  as  tenant  by  the  curtesy. 

The  second  point  maintained  on  his  behalf  is,  that 
there  was  a  plain  mistake,  both  in  £eu3t  and  in  law,  in 
regard  to  his  proceedings  as  to  that  right,  which  this 
Court  ought  now  to  rectify.  The  mistake  is  said  to  have 
oecurred  in  this  way :  That  he  was  advised  and  believed 
that  he  was  not  entitled  as  tenant  by  the  curtesy;  and> 
being  so  advised  and  believing,  he,  in  the  year  1826,  as 
next  firiend  of  his  infant  daughter,  filed  a  bill  to  establish 
her  right  to  the  estate  by  inheritance  of  the  equitable  right 
of  her  mother,  to  obtain  a  decree  of  the  Court  against  the 
trustee  who  had  denied  the  right  of  the  mother,  and  to  put 
his  infiemt  daughter  in  possession  of  her  right  to  the  rents 
of  the  estata  It  is  now  said,  that»  if  he  had  known  he  was 
tenant  by  the  curtesy^  he  would  noi  have  filed  that  bill  as 
the  next  firiend  of  his  daughter,  but  would  himself  have 
asserted  his  right  in  this  Court  as  tenant  by  the  curtesy  of 
an  equitable  estata  It  is  said,  that  he  was  mistaken  in 
that  respect 

It  has  been  said,  that  the  Court  will  relieve  against  a 
mistake  of  fact^  but  will  not  relieve  against  a  mistake  in 
law.  That  latter  proposition  is  one  to  which  I  cannot 
accede.  Subject  to  certain  qualifications  it  is  trua  There 
is  unquestionably  great  difficulty  in  entertaining  any  ques^ 
tion  as  to  relief  in  equity  upon  a  mistake  of  law.  The 
doctrine  has  been  discussed  very  largdy,  not  only  by  Eng- 
lish equity  lawyers,  but  by  foreign  jurists ;  ^nd  no  aceom* 
plished  lawyer  can  have  read  without  instruction  and  inter- 

VOL.  L  R  R  a  o: 
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1863^  est^  that  able  Essay  upon  the  question  by  Sir  William 
iEvans,  in  his  valuable  edition  and  translation  of  the 
work  of  Pothier  upon  Contracts;  and  in  that  work.  Sir 
William  Evans  has  also  given  an  able  translation  of  the 
Dissertation  by  the  Chancellor  D'Aguesseau  on  this  question. 
Sir  John  Leach,  in  his  judgment  in  the  case  of  Naylor 
V.  Winch  states,  that  if  a  person,  in  ignorance  of  a  plain 
and  settled  principle  of  law,  is  induced  to  give  up  his  pro- 
perty, the  ignorance  of  that  plain  and  settled  principle 
is  a  ground  for  equitable  relief ;  but  he  goes  on  to  qualify 
that  proposition  by  this  statement,  that  if  the  matter  of 
law  to  which  the  ignorance  is  referred  be  not  of  a  plain 
and  settled  principle,  but  a  matter  in  any  way  doubtful, 
and  the  doubtfulness  of  the  question  is  made  the  basis  of 
any  arrangement  or  agreement^  much  more  the  basis  of  an 
arrangement  to  accommodate  and  settle  the  affairs  of  a 
femily,  in  such  a  case  a  Court  of  equity  will  give  no 
relief. 

This  is  a  case  of  the  latter  kind.  It  is  plain  upon  the 
evidence  that  the  plaintiff,  when  the  question  of  the  right 
to  this  estate  accrued  on  the  death  of  his  wife,  was  advised 
by  Mr.  Duckworth,  an  eminent  equity  lawyer,  that  he  was 
not  entitled  as  tenant  by  the  curtesy;  but  he  was  so  advised 
with  caution  and  qualification,  the  ground  being  stated  on 
which  that  opinion  was  framed,  but  stated  so  as  to  shew 
that  the  case  was  far  from  clear  or  governed  by  a  settled 
principle.  In  that  very  opinion,  Mr.  Duckworth  tells 
him  how  he  may  proceed  to  assert  that  rights  which  jqp- 
pears  on  the  face  of  Mr.  Duckworth's  opinion  to  have 
been  a  doubtful  right  If,  after  due  consideration  of  this 
opinion,  he  files  a  bill  in  this  Court  as  next  firiend  of  his 
daughter,  not  asserting  any  right  of  his  own,  but  delibe- 
rately asserting  an  immediate  right  to  the  estate  in  his 
own  daughter,  which  excluded  his  own  title  as  tenant  by 
the  curtesy,  it  cannot^  I  think,  be  held  that  be  did  an  un- 
wise thing.     For,  whatever  impression    I   may   have  in 
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fiBivour  of  his  claim  as  tenant  by  the  curtesy,  that  the 
question  was  one  of  great  doubt  and  difficulty  was  cer- 
tain; and  proceeding  to  obtain  the  rents  of  the  estate  which 
he  did  obtain  by  the  proceedings  in  that  cause  upon  the 
more  certain  title  of  his  daught^,  although  it  gave  him  a 
more  limited  interest  in  these  rents,  was,  I  think,  a  wise 
proceeding,  but  a  proceeding  which  also  put  an  end  to  any 
pretence  for  equitable  relief  against  that  proceeding,  upon . 
the  groimd  of  his  having  acted  under  a  mistake  of  any  plain 
and  settled  principle  of  law. 

If  there  were  no  m.ore  in  the  case,  it  would  be  im- 
possible to  give  relief  on  the  ground  of  mistake.  But 
in  the  result  of  these  proceedings^  a  ben^t  accrued  not 
only  to  his  daughter,  but  to  Mr.  Stone  himself  Part  of 
the  proceedings  put  him,  as  guardian  of  his  daughter, 
in  possession  of  the  rents  of  the  estate  for  her  maintenance. 
Where,  upon  a  doubtful  question  of  right,  an  arrangement 
is  made  either  out  of  Court  or  b^ore  the  Court  (much 
more  if  before  the  Court),  by  means  of  which  the  doubt- 
ful title  is  given  up,  and  a  certain  interest  procured  in 
exchange,  it  is  not  consistent  with  the  doctrines  of  this 
Court  to  set  that  arrangement  aside  on  the  ground  of 
mistake. 

That  disposes^  in  fact,  of  the  whole  case.  But  the  other 
point  which  was  argued  at  the  bar  was  as  to  the  firame  of 
this  bill;  and  how  far,  if  there  had  been  a  mistake  of  law 
upon  a  plain  and  settled  principle  of  law,  and  the  case 
was  broi^ht  within  the  doctrine  of  relief  on  the  ground  of 
mistake,  upon  the  present  bill,  relief  could  be  given.  If  it 
had  not  been  that  the  case  fiadled  upon  the  point  of  mistake^ 
perhaps,  without  setting  aside  the  decree,  or  impeaching 
what  was  done  by  the  decree  otherwise  than  by  introducing  a 
declaration  of  the  right  to  the  tenancy  by  the  curtesy  not- 
withstanding that  decree,  relief  might  be  granted.  But  I 
am  not  to  be  understood  as  saying  that  a  decree  of  this 
Court  can  be  set  aside  on  such  a  bill.     The  kind  of  relief 
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would  not  be  to  set  aside  that  decree,  but  to  oonfinn  and 
establish  it^  and  to  put  it  in  a  more  perfect  shape  as  to 
the  declaration  of  the  daughter's  right  The  right  of  the 
daughter  was  a  right  established  on  the  common  title  under 
which  the  title  of  curtesy  accrued. 

The  bill  must  be  dismissed,  but  I  am  not  disposed  to  dis- 
miss it  with  coBta  Therefore,  if  in  this  unfortunate  con- 
test between  father  and  daughter,  (the  &ther  being  in  veiy 
humble  circumstances),  about  a  small  estate,  my  pieseDt 
impression  is  that  I  ought  to  dismiss  the  bill  without  costs^ 
it  must  be  with  an  expression  of  a  hope  that  it  will  not  be 
forgotten,  after  this  decision,  that  the  relation  of  &iher  and 
daughter  subsists  between  these  partiea 


Dec,  leth, 


HINDSON  V.  WEATHERILL. 

1  HIS  was  a  suit  by  the  plaintiff  Hindson,  the  nephew 
and  heir-at-law  of  John  Hindson,  late  of  Brotton,  in  York- 


The  Court 
under  ita 
equitablejuriB* 

diction  (aaoon-  shire,  for  the  purpose  of  impeaching  a  gift  by  the  testator 

House  ol    *  to  his  solicitor,  Mr.  William  Weatherill,  of  Quisborough, 

]^'^^wufo^]  of  a  promissory  note  for  1000?.,  made  by  the  testator  in  his 

2  CI.  &  F.)  lifetime  and  confirmed  by  his  will;  and  also  a  devise  of  a 

has  authority  '^ 

to  declare  a  real  estate  to  Weatherill,  contained  in  his  will ;  under  the 

solicitor  and  i»  n       •  •  x 

confidential  following  ciTcumstances : 

fS^'^e  hS?**      "^^  testator,  John  Hindson,  was,  in  and  previously  to 

atriawornext  the  year  1844,  a  farm-labourer,  and  had  long  known  the 
defendant  William  Weatherill,  whom  in  that  year  he  em- 


or  personal 

him^ya^ll^  ployed  as  his  attorney,  at  Quisborough,  to  commence  and 
prosecute  two  actions  of  ejectment^  in  order  to  try  the 
validity  of  Richard  Hindson's  will,  to  whom  the  testator 


prepared  by 
hin 


bimself,  where 
he  has  impro- 
perly taken 

advantage  of  the  tostator^s  ignorance  or  allowed  the  testator  to  remain  under  a  mistaken 
impression  which  influenced  the  fffL 

The  Court  will  not  permit  a  soucitor  or  confidential  agent  to  remain  in  possession  of  any 
property  acquired  by  his  neglect  of  duty,  OTon  where  that  neglect  does  not  amount  to  fraud. 
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was  heir-at-law.    These  proceedings  were  very  expensive.        1663. 
Shortly  after  the  death  of  Richard   Hindson,  Margaret      h^mon 
Hindson,  the  widow  of  Robert  Hindson,  addressed  to  the   „     *'* 
testator  a  letter  containing  the  following  ofifer  to  assist  him 
to  the  best  of  her  ability: — 

"  You  of  course  are  the  person  most  interested,  as  I  con- 
sider you  without  doubt  the  heir  to  the  landed  property. 
You  dying  without  an  heir,  my  son  Thomas  Robert  Hind- 
son  would  succeed  you  as  heir  to  the  landed  property.  I 
know  I  have  no  claim  upon  anything  myself ;  but  I  am 
interested  for  my  children.  I  hope  you  will  exert  yoxu:- 
self  in  the  cause,  that  justice  may  be  dona  I  have  little 
money  to  spare ;  but  in  this  case  I  wish  to  do  all  I  can« 
that  justice  may  be  done  to  every  branch  of  the  family 
It  is  many  years  since  I  beard  from  you;  but  I  hope 
you  will  answer  thi&" 

In  reply  to  this,  Mr.  Weatherill  wrote,  as  on  bdialf  of  the 
testator,  but  in  his  (Weatherill's)  own  handwriting,  a  letter 
to  Mrs.  Hindson,  which  he  signed  with  the  testator's  name, 
and  which  contained  the  following  passage : — **  If  I  succeed 
in  setting  the  will  aside,  substantial  justice  shall  be  done  to 
all  parties  to  whom  I  am  related.^' 

Mr.  Weatherill  ultimately  advanced  the  neoeasary  funds. 

At  the  trial  at  York,  in  July,  1844,  and  during  its  pro- 
gress, an  offer  was  made  by  the  defendants  in  the  actions 
to  pay  the  testator  40001.  in  full  for  a  compromise,  to 
include  the  oosts,  which  the  testator  was  willing  to 
accept;  but,  owing  to  the  exertions  of  the  defendant 
Weatherill,  the  action  was  compromised  for  a  sum  of 
42001.,  together  with  the  costs,  which  amounted  to  about 
10002.  more.  The  testator  was  in  the  habit  of  saying 
that  he  owed  all  he  possessed  to  Mr.  Weatherill;  and  as 
to  the  10002.  which  he  had  procured  for  him  beyond 
what  he  was  himself  willing  to  accept,  he  considered  it 
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belonged  to  the  defendant  Weatherill,  and  that  it  should 
be  used  for  his  benefit    The  testator,  after  he  received  the 
WxATHBRiLL.   ^^^^'»  rcsided  at  Brotton  until  his  decease. 

In  September,  ]84t8,  he  lent  a  sum  of  lOOOL  upon  the 
security  of  the  promissory  note  of  the  borrower,  bearing 
interest  at  42.  per  cent  This  loan  was  made  through  Mr. 
Weatherill,  who  delivered  the  note  to  the  testator ;  and  on 
that  occasion  he  said  he  had  fully  made  up  his  mind  to 
give  the  1000?.  secured  by  it  to  the  defendant^  and  in- 
tended the  note  to  be  made  payable  to  him;  and  he  ex- 
pressed his  regret  that  the  note  had  not  been  so  mada 

In  March,  1849,  when  Mr.  Weatherill  called  on  the  tes- 
tator at  Brotton,  he  said  that  he  considered  the  note  was  the 
property  of  the  defendant,  and  shortly  after  indorsed  the  note 
to  Weatherill,  who  took  it  away  with  him,  but  then  said,  he 
should  consider  it  his  duty,  notwithstanding  the  gifti,  to 
pay  the  interest  accruing  thereon  to  the  testator  during  his 
life.  Upon  which  the  testator  replied,  that  he  would  not 
receive  the  interest  unless  he  wanted  it  but  that^  if  he  did, 
he  would  apply  for  it  The  defendant  on  one  occasion 
only,  viz.  on  the  26th  of  April,  1850,  insisted  upon  his 
taking  192.  lOa,  being  about  half  a  year's  interest  less 
income-tax,  due  on  the  note  up  to  March  previoua  The 
testator  never  afterwards  applied  to  the  defendant  for  the 
payment  of  any  interest. 

The  defendant  having  been  sent  for  by  the  testator  in 
July,  1 850,  for  the  purpose  of  taking  instructions  in  writing 
for  his  wiU,  waited  on  him  at  Brotton ;  when  the  testator  ex- 
pressed his  desire  that  no  dispute  might  aftierwards  arise  in  re- 
ference to  his  having  indorsed  over  the  note  to  the  defendant 
and  he  therefore  wished  it  to  be  stated  in  his  will.  The 
defendant  prepared  the  will  in  accordance  with  the  instruc- 
tions he  had  received  from  the  testator,  and  afterwards 
read  over  and  explained  the  same ;  upon  which  the  testator 
said,  that  he  had  changed  his  mind  with  respect  to  the 
property  at  Tolsbyj  that  he  did  not   know  his  London 
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relations  even  by  name;  that  he  had  never  seen  them; 
that  they  had  rendered  him  no  assistance  in  procuring  hikdsok 
the  property  he  had  to  dispose  of;  and  that  he  would, 
therefore,  alter  the  devise  of  his  property  at  Tolsby. 
The  defendant  desired  the  testator  not  to  make  any  altera- 
tion in  his  will,  so  far  as  he  the  defendant  was  to  benefit 
thereby ;  but  the  testator  continued  to  insist  on  the  altera- 
tions being  made.  The  defendant  at  length  made  the 
desired  alterationfit,  on  condition  that  a  third  party  should 
be  present  to  hear  his  wishes  before  the  will  should  be 
executed. 

Mr.  George  Beade,  an  old  friend  of  the  testator,  was 
accordingly  called  in;  and  after  the  will  was  read  over  to 
the  testator,  Mr.  Beade  said  to  the  testator,  "Now,  John,  is 
this  disposition  of  your  property  as  you  wish  it  to  be  V  To 
which  the  testator  replied,  ''Yes,  it  is;  and  I  would  have 
done  more  for  him  (the  defendant)  if  he  would  have  let  me." 

In  October,  ]850,  the  testator  sent  to  the  defendant  to 
make  a  codicil  to  his  will ;  which  was  then  prepared,  and 
executed  by  the  testator,  and  duly  attested.  The  above- 
mentioned  will  of  the  testator,  John  Hindson,  was  dated 
the  18th  of  July,  1850;  and  he  thereby,  after  bequeathing 
various  legacies  in  reference  to  the  gift  of  the  promissory 
note,  ratified  and  confirmed  the  gift  made  by  him  to  the 
defendant  of  the  debt  for  the  sum  of  lOOOJ.  lent  and 
advanced  by  him  on  the  promissory  note,  and  which  he  had 
indorsed  over  to  the  defendant  The  testator  then  devised 
the  hereditaments  and  premises  situate  at  Tolsby  unto 
the  defendant  and  John  Bedman,  for  and  during  the  natu- 
ral life  of  John  Bedman,  the  rents  to  be  equally  divided 
between  them;  and  at  John  Bedman's  decease  the  testator 
devised  the  same  premises  unto  and  to  the  use  of  the 
defendant^  and  his  heirs  and  assigns  for  ever.  The  tes- 
tator gave  all  his  personal  estate  to  the  defendant  and 
William  Wilkinson,  whom  he  appointed  his  executors,  upon 
trust,  to  call  in  and  convert  the  same  into  money,  and 
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1853.  thereout  to  pay  his  debts,  funeral  and  testamentaiy  6x-> 
HiMDsoN  penses,  and  certain  legacies,  and  to  divide  the  clear  lesidiie 
W  THBR  ^*^  ^^^  parts^  and  to  pay  and  divide  the  same  between 
the  children  of  his  sister  Sarah  Jadcson,  and  of  his  brother 
Robert  Hindson,  and  his  sister  Elicabeih  Oole  and  her 
children,  and  Hannah  Hindson  and  her  child,  in  manner 
in  the  wiU  expressed 

The  codicil  made  by  the  testator  was  dated  the  Sath  of 
October,  1850;  and  the  testator,  after  revoking  the  bequest 
in  his  will  of  the  residue  of  his  personal  estate,  thereby 
directed  that  the  whole  of  the  interest  and  dividends  of  his 
peiBonal  estate  should  be  paid  to  his  sisters,  and  the  sur- 
vivor, for  their  lives  respectively;  and  after  the  decease 
of  the  survivor  of  them,  he  directed  his  executors,  afttf 
setting  apart  a  legacy  of  1002^  thereout,  to  divide  the  whde 
of  the  residue  among  the  children  of  his  said  sister  and 
broths,  Sarah  Jackson  and  Robert  Hindson,  both  then 
deceased,  and  of  his  sister,  EHizabeth  CSole*    . 

The  testator  died  on  the  14th  of  January,  185L  The 
testator  was  never  married.  His  only  brother,  Bob^ 
Hindson,  died  in  his  lifetime;  and  the  jAaintiff,  Tliomas 
Robert  Hindson,  was  the  eldest  son  of  Robert  Hindson,  and 
the  heir-at-law  of  the  testator.  The  plaintiff,  on  the  24ith 
of  January,  1851,  entered  a  caveat  in  the  EcclesiaBticai 
Court,  at  York,  to  stay  probate  of  the  testator's  will  and 
codicil  firom  being  granted  to  the  defendants,  Weaiherill 
and  his  co-executor ;  and  thereupon  a  suit  was  prosecuted 
in  that  Court  by  the  executots  against  the  present  plain- 
tiff, to  establish  the  will  and  codicil,  and  to  obtain  probate 
thereof;  and  Mr.  Qeoi^ge  Reade  and  other  witnesses  were 
examined  and  cross-examined  in  that  cause.  The  cause 
was  heard  on  the  27ih  of  November,  1851,  when  the  advo- 
cate for  the  present  plaintiff  stated  to  the  Court,  "that,  the 
case  having  been  properly  inquired  into,  the  present  jdain- 
tiff  was  satisfied  that  the  testator  was  fully  cognisant  of  the 
contents  of  the  will,  emd  his  client  desired  not  to  proceed 
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further  in  the  matter,  and  therefore  he  had  merely  to 

apply  for  hia  coeta*'    The  Comrt  thereupon  pronounced  a 

decree  establishing  the  will  and  codicil  of  the  testator,  and   ^ji^^^n^ 

decreed  probate  to  be  granted  to  the  executors;  which  was 

accordingly  done  on  the  16th  of  December,  1851. 

The  plaintiff,  nine  days  afterwards,  Tiz.  on  the  26th  of 
December,  1851,  filed  the  present  bill  against  Mr.  Wea- 
therill  and  his  co-executor,  and  the  several  persons  entitled 
to  benefits  nnd^  the  testator's  wilL 

The  bill  alleged  that  the  defendant  Weatherill,  after  the 
result  of  the  actions,  had  obtained  great  influence  oyer  the 
testator ;  and  that>  from  1844  down  to  the  time  of  his  decease, 
the  defendant  acted  as  his  attorney  and  solicitor,  and  as  his 
agent  in  the  management  of  his  property  and  aflhits ;  that, 
availing  himself  of  his  influence,  he  induced  the  testator  to 
indorse  and  hand  over  the  promissory  note  for  10002.  to 
him,  but  that  it  was  not  an  absolute  gift;  that  the  will  and 
codidl  were  both  prepared  by  the  defendant,  who  acted  in 
the  preparation  thereof  as  the  confidential  solicitor  and 
legal  adviser  of  the  testator ;  and  that  the  benefits  given 
to  the  defendant  in  the  will  were  obtained  by  means  of  such 
influence. 

The  bill  alleged  that  the  testator  was  on  good  terms 
with  his  fiimily,  and  in  particular  with  the  father  of  the 
plamtiff ;  and  that,  at  the  time  when  the  action  in  eject- 
ment was  pending,  the  testator  expressed  his  determination 
that,  in  case  he  should  succeed  in  his  action,  substantial 
justice  should  be  done  to  all  parties  to  whom  he  was 
related. 

The  bill  also  alleged  that  the  testator,  after  he  had 
received  the  42002.,  indulged  habitually  in  drinking  to 
excess ;  that  he  lived  at  a  small  publio-house ;  that  he  was 
intemperate  in  his  habits;  and  that  he  was  ignorant, 
illiterate,  and  unacquainted  with  the  mani^ment  of 
property. 

The  bill  pmyed  for  an  account  of  the  personal  estate  and 
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1853.        effects  of  the  testator,  and  for  declarations,  that,  notwith^ 
HiNDsoN      8**"^<ii^  ^^6  transfer  and  indorsement  of  the  promisaoiy 
V.  note  for  lOOOJ.,  the  same  formed  part  of  the  estate  of  the 

testator;  that  the  devise  of  the  hereditaments  at  Tolsby,  so 
far  as  respected  any  estate  and  interest  of  the  defendant 
therein,  was  void;  and  that  he  was,  as  to  the  extent  of  such 
estate  and  interest,  a  trustee  for  the  plaintiff  as  the  heir-at- 
law  of  the  testator.  The  bill  also  prayed  for  the  usnal  accounts 
of  rents  and  profits,  for  the  administration  of  the  testator  s 
estate  under  the  direction  of  the  Court,  for  an  injunction  to 
restrain  the  defendant  Weatherill  from  receiving  the  amount 
secured  by  the  promissory  note,  and  for  a  receiver. 

The  case  set  up  by  the  defendant  Weatherill,  and  sup- 
ported by  his  co-executor  Wilkinson,  was,  that  the  testator, 
though  he  was  when  first  known  to  the  defendant  Wea- 
therill a  farm-labourer,  was  the  son  of  a  farmer,  and  that 
he  was  a  man  of  ordinary  education  in  that  station;  that 
he  was  an  intelligent  person ;  that^  after  his  accession  to  his 
fortune,  he  devoted  himself  to  sporting,  but  that  he  was  not 
a  person  of  intemperate  habits;  that  the  testator  resided  at 
a  distance  of  several  miles  from  the  defendant  Weatherill; 
that  the  gift  of  the  promissory  note  inter  vivos  was  sponta- 
neous, and  accompanied  by  expressions  of  gratitude,  and  that 
he  repeated  these  expressions  frequently;  that  he  was  es- 
tranged from  his  relatives  vrith  whom  he  had  kept  up  no  in- 
tercourse; and  that  the  will,  though  made  by  the  defendant 
Weatherill,  was  exactly  in  conformity  with  the  instructions 
of  the  testator,  and  that  the  defendant  had  been  sent  for 
by  the  testator  expressly  to  make  it. 

The  case  of  the  defendant  was  supported  by  thirty-six  wit- 
nesses, by  the  testimony  of  some  of  whom  it  appeared  that 
the  testator  was  a  man  of  temperate  habits,  of  good  capacity, 
and  shrewd  in  business  transactions;  and  by  other  affidavits, 
that  the  testator  had  expressed  great  aversion  to  his  London 
relatives,  because  they  had  not  assisted  him  in  his  action  to 
procure  the  property,  and  that  he  had  openly  and  frequently 
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expressed  his  gratitude  to  the  defendant,  and  his  intention         1853. 
to  give  him  a  considerable  portion  of  his  property.  hihmoii 


Mr.  Daniel  and  Mr.  Renshaw  for  the  plaintiff. — ^The 
plaintiff  in  this  case  does  not  now  deny  that  the  testator  was 
so  far  cognisant  of  the  contents  of  the  will  and  codicil  as  that 
the  defendants  Weatherill  and  his  co-executor  Wilkinson 
were  entitled'  to  probate  thereof  That  was  a  matter  pro- 
perly within  the  jurisdiction  of  the  Ecclesiastical  Court 
But  as  to  the  freehold  lands,  Tolsby,  the  grant  of  probate 
does  not  affect  the  devise  therein  contained  at  all;  and  the 
plaintiff,  charging  that  the  testator  made  the  devise  to  the 
defendant  Weatherill  whilst  under  his  influence  as  his 
solicitor,  is  entitled  to  have  it  declared  that  the  devise  to 
him  is  void.  And  he  was  also  entitled  to  a  declaration  that 
the  alleged  gift  of  the  lOOOZ.  as  an  act  inter  vivos  between 
the  testator  and  Mr.  Weatherill  was  not  a  gift,  and  that  the 
words  of  confirmation  of  the  gift  contained  in  the  will  were 
improperly  inserted  in  the  vrill,  and  that  the  lOOOL  formed 
part  of  the  residue  of  the  testator's  estate. 

The  existence  of  the  relation  of  solicitor  and  client,  which 
continued  up  to  the  death  of  the  testator,  wholly  incapaci- 
tated the  defendant  Weatherill  from  receiving  anything 
from  the  bounty  of  the  testator.  This  is  a  broad  principle 
adopted  in  this  Court,  to  which  there  are  no  exceptiona 

They  cited  the  following  cases:  Hylton  v.  HyUon(a), 
Bridgman  v.  Oreen  (6),  Newman  v.  Payne  (c),  WeUea  v. 
Middl€ton(d),  Oibson  v.  Jeyes(e),  Hatch  v.  Hatch  (J), 
Huguenin  v.  Baaeley  (gr),  Montesquieu  v.  Sandys  (h),  DeiU 
V.  Bennett  (i),  BUlage  v.  Sauthee  (i),  Cooke  v.  Lamotte  (I). 

(a)  2  Yes.  sen.  647.  (g)  14  Yes.  273;  and  2  Lead 

(b)  2  Yes.  sen.  627.  Ca.  424. 

(e)  2  Yes.  199.  (A)  18  Yes.  302. 

(d)  4  Bro.  P.  C.  245;  and  1  (i)  4  My.  &  Cr.  269. 
Cox,  112.  (k)  9  Hare,  634. 

(e)  6  Yes.  266.  (Q  15  Beav.  234. 
(/)  9  Yes.  292. 
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1853.  Mr.  Malms  and  Mr.  Fischer  for  the  defendant  Wea- 

therilL — So  fiu:  as  this  bill  seeks  to  affect  the  lOOOI.  whidi 
the  plaintiff  gave  to  the  defendant  Weatheiill,  and  confirmed 
by  his  will,  the  failure  of  the  plaintiff  in  this  soit  as  de- 
fendant in  the  Ecclesiastical  Court  to  impeach  the  will 
there,  and  his  admission  there  made,  that  the  testator 
fully  understood  the  contents  of  the  will,  and  his  with- 
drawal of  all  further  opposition,  these  estop  him  from  main- 
taining this  suit^  or  from  alleging  as  one  of  the  next  of  kin 
of  the  testator,  that  the  gift  of  the  10002.  can  be  impeach- 
ed. On  this  point  they  cited  Archer  v.  Mosse  (a).  Plume 
V.  Bsale  (6),  Bennett  v.  Vade  (c),  Webb  v.  Claverden  (d), 
Kerrick  v.  Bramsby  {e),  Jones  v.  Jones  (/),  Podmore  v. 
Owrming  (gr),  AUen  v.  Macpherson  Qi). 

As  to  the  devise,  the  plaintiff  maybe  entitled  to  ask  relief 
as  heir-at-law.  Both  as  to  the  devise  and  the  gift  of  the 
10002.,  to  the  defendant  Weatherill,  he  has  a  good  title  to 
them.  The  facts  proved  in  the  case  shew  that  the  testa- 
tor of  his  own  bounty,  unasked  by  the  solicitor,  intended 
both  the  land  and  the  promissory  note  for  him;  and  that  as 
he  feh  no  gratitude  to  any  other  person,  and  expressed  difr- 
like  rather  than  affection  for  his  relations,  so  it  was  the 
settled  purpose  of  the  testator  to  benefit  Mr.  WeatherilL 
There  is  no  rule  of  law  which  prevents  a  client  frt)m  con- 
ferring a  benefit  on  his  solicitor  or  confidential  agent  All 
that  the  law  requires  is,  that  no  influence,  or  fraud,  or  de- 
ception be  used  by  the  solicitor  or  agent  The  whole  case 
abundantly  proves  that  none  was  exerted  or  practised  by 
Mr.  Weatherill;  and  on  the  authority  of  numerous  cases  the 
gift  must  be  sustained. 


(a)  2  Vem.  8.  (f)  3  Mer.  161. 

(6)  1  P.  Wms.  388.  (y)  7  Sim.  644 

(c)  2  Atk.  324.  (A)  1  Ph.  133;  &  C.  I  R.  of 

(d)  2  Atk.  424.  L.  Ca.  191. 
(f)  7  Bro.  P.  C.  437. 
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They  cited  the  following  cases:  Stump  v.  Oaby(a),  Ar- 
cher y.  Masse  {b\  Oldhma  v.  Hand  (6),  WaJmiesley  v. 
Booth  (d),  Bennett  y.  Wade  (e),  Scmnderson  v.  Olass  (/), 
Welies  y.  Middleton  (g),  Harris  y.  Trevnenheere  (h),  Jones 
y.  Jones  (i),  Hunter  v.  Athvns  (k),  Orove  v.  Bastard  (t), 
Russell  y.  Jackson  (m). 


atVII^MwNCb 


The  Vicb-Chancbllob  : — 

This  is  a  bill  filed  by  a  person  himself  beneficially  inter- 
ested under  a  will  and  codicil,  by  which  he  impeaches  two 
gifts  made  by  that  wiU  to  the  solicitor  and  confidential 
adyiser  of  the  testator,  who  as  such  solicitor  himself  pre- 
pared the  will.  The  bill  does  not  impeach  the  probate,  nor 
the  operation  of  the  will  as  a  testamentary  instrument. 
The  object  of  the  bill  is  not  to  set  aside  the  will,  but  to 
annul  these  two  gifts.  It  has  been  argued,  that,  ante- 
cedently to  this  suit,  there  was  a  litigation  in  the  Eccle- 
siastical Court,  which  has  concluded  the  matter.  The 
authorities  cited  haye  been  of  the  class  which  establishes 
that  where  the  Ecclesiastical  Court,  as  in  the  matter 
of  probate,  has  the  whole  jurisdiction,  if  the  contest 
raised  in  this  Court  impeaches  the  yalidity  of  the 
whole  instrument,  this  Court  declines  to  entertain  jurisdic- 
tion. It  has  been  held,  that,  if  the  probate  is  impeached, 
and  the  yalidity  of  the  whole  will  disputed  in  this  Court 
upon  the  ground  of  fraud,  yet  the  fraud  in  regard  to  pro- 
bate being  a  matter  cognisable  by  the  Ecclesiastical  Court, 
this  Court  has  no  jurisdiction  to  set  aside  the  whole  will, 
which  the  Ecclesiastical  Court  has  declared  to  be  the  last 
will  of  the  testator.     All  the  cases  cited  haye  gone  to  that 
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(6)  2  Vem.  8. 

(c)  2  Yefl.  sen.  259. 

\d)  2  Atk.  25. 

(f)  2  Atk.  324. 
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(A)  15  Ves.  34 
(»)3Mer.  161. 
(ir)  3  My.  &  K.  113. 
(Q  2  Ph.  619. 
(m)  9  Hare,  387. 
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extent  In  one  of  the  latest  cases,  Allen  v.  Macphersony 
in  the  House  of  Lords,  Lord  Cottenham,  dissenting  from 
the  majority  of  their  Lordships,  expressed  an  opinion  in 
fietvour  of  the  most  enlarged  jurisdiction  of  this  Court  in 
cases  of  fraud ;  and  laid  it  down,  that,  even  where  pro- 
bate had  been  granted,  such  a  case  of  fraud  as  to  the  whole 
will  might  be  established  as  to  be  cognisable  by  this 
Court 

It  is  not  necessaty  for  me  to  enter  frirther  into  tlie 
discussion  of  that  question  than  to  say,  that  any  opinion 
stated  by  Lord  Cottenham  upon  such  a  matter  deserves 
great  weight;  and  I  do  not  conceive  that  the  decision  of 
the  House  of  Lords  in  that  case  was  a  flat  denial  of  that 
doctrine.  Moreover,  in  a  case  well  known,  though  not 
adverted  to  in  the  argument  in  this  case,  that  of  Bamedy 
y.  Powel  (a).  Lord  Hardwicke  had  expressed  an  opinion 
to  the  same  effect  as  that  of  Lord  Cottenhanu 

The  present  case  belongs  to  a  different  class.  In  a  case 
before  Sir  L.  ShadweU,  OingeU  v.  Horne(b),  the  doc- 
trine applicable  to  the  present  case  was  fully  discussed 
and  distinctly  stated,  not  merely  upon  that  learned 
Judge's  own  authority  but  upon  the  high  authority  of 
Lord  Redeadale  and  Sir  Anthony  Hart  The  doctrine 
laid  down  in  OingeU  v.  Home,  I  understand  to  be  this: 
that  although  probate  has  been  granted  establishing  the 
validity  of  a  testamentary  instrument  as  a  will,  yet  the 
validity  of  part  of  that  instrument  containing  a  gift  to 
an  individual  is  challengeable  in  this  Court  upon  the 
groimd  of  fraud  or  other  equitable  circumstances.  In  such 
a  case  this  Court  has  jurisdiction  to  interfere,  and  to  de- 
clare that  the  legacy,  inserted  by  fraud  or  undue  influence, 
is  invalid,  and  fSeifitens  upon  the  gift  the  character  of  a  trust 
for  the  next  of  kin,  or  for  those  who  are  entitled  to  chal- 
lenge the  gift    In  OingeU  v.  Home  an  attempt  was  made 

(a)  1  Yes.  sen.  284.  (6)  9  Sim.  539. 
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after  probate  to  question  the  validity  of  the  whole  will  1863. 
upon  the  ground  of  fraud,  and  all  the  argument  in  support  hutdson 
of  that  right  was  founded  upon  that  class  of  cases  where  not  ^^^hkrill. 
the  whole  but  a  part  only  of  the  will  was  questioned  The 
counsel  for  the  plaintiff  in  Oi/ngeU  v.  Home  cited  the  law 
as  laid  down  by  Sir  A.  Hart  in  Segrave  v.  Kirwan  (a). 
That  is  ft  case  of  high  authority;  not  only  irom  the  learn- 
mg,  experience,  and  talent  of  Sir  A.  Hart,  but  because  it 
has  been  stamped  with  the  sanction  of  Lord  Eldon,  who 
referred  to  it  with  approbation  in  the  House  of  Lords  in  the 
case  of  WUford  v.  BuUdey  (b).  In  the  case  of  Segrave  v. 
Kirwan,  Sir  A.  Hart  says,  that  "the  seal  of  the  Eccle- 
siastical Court  to  a  probate  is  conclusive  in  every  court  of 
justice;  but  it  is  equally  clear  that  to  this  Court  belongs 
the  authority  to  give  construction  and  effect  to  the  will,  and 
that  there  may  be  circumstances  attaching  personally  on 
those  who  take  by  force  of  it  which  will  authorise  the  Court 
to  ingraft  an  equity  on  the  gift,  and  convert  them  into  trus- 
tees for  other  persons." 

In  the  course  of  the  argxmient  in  OingeU  v.  Home, 
Sir  L.  Shadwdl  stopped  the  counsel  by  reading  a  pas- 
sage to  the  same  effect  from  Mitford's  Treatise,  p.  300, 
4th  edit,  "  that  where  the  fraud  practised  has  not  gone  to 
the  whole  will,  but  only  to  some  particular  clause,  or  if 
fraud  has  been  practised  to  obtain  the  consent  of  the  next 
of  kin  to  the  probate,  the  Courts  of  equity  have  laid  hold 
of  these  circumstances  to  declare  the  executor  a  trustee  for 
the  next  of  kin."  I  conceive  what  is  there  stated  on  this 
point  is  the  law.  The  argument  therefore,  that  the  material 
question  in  this  case  has  been  concluded  by  the  proceedings 
in  the  Ecclesiastical  Courts  and  that  the  Court  has  no  juris- 
diction to  enter  into  the  question  whether  these  were  or 
were  not  valid  gifts  to  the  defendant  Weatherill,  is  an  argu- 
ment in  support  of  a  proposition  which  I  am  not  at  liberty 
to  entertain. 

(a)  1  Beat.  167.  (6)  2  a.  &  Fin.  102 ;  and  8  Bli.  N.  8.  111. 
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1858.  There  lemama,  therefore,  only  ihe  consideration  whether 

HnmsoN      ^®  profofisional  adviser  who  firamed  this  will,  while  a  con- 

Wx^TsniLL.   ^^^^^^  relation  existed  between  him  and  the  testator, 

can  support  the  gift  to  himself  which  it  contains.     I  oaor 

oeive  that  the  role  of  the  Conrt  upon  this  subject  is  com* 
pletely  established.    An  attempt  has,  indeed,  been  made  in 
the  course  of  the  argument  to  shew  that  Lord  Eldon,  in 
some  passages  of  his  reported  judgment  in  Mani$&quitw  v. 
Sandys,  stated  propositions  of  law  which  are  not  maintain* 
able,  and  which  are  contradicted  by  his  own  decision  in  the 
case  of  Ha/rria  ▼.  Tremenheere.    I  can  see  no  such  oontra- 
dictioQ.   There  is  no  proposition  of  law  stated  by  Lord  Eldon 
in  the  judgment  in  Montesquieu,  v.  Somdys  which  is  not 
(as  it  must  no  doubt  have  been  expected  to  be)  a  true  and 
sound  exposition  of  the  law  of  this  Court    Lord  Mdon  in 
that  case  said^  that  ''an  attorney  shall  not  take  firom  hit 
client  gift  or  reward  while  standing  in  that  relation,  the 
connection  between  them  subsisting,  though  the  tnmsaction 
between  them  may  be  as  righteous  as  ever  was  carried  on." 
In  the  case  of  Hatch  v.  Hatch,  speaking  of  the  validity  of 
a  gift  between  guardian  and  ward,  he  repeated  the  same 
doctrine,  and  decided  that  case  upon  the  ground  that  the 
relation  of  guardian  and  ward  had  not  ceased.     If  the  rela- 
tion of  guardian  and  ward  continued  at  the  time  of  the  gift^ 
it  was  a  relation  importing  as  great  an  infirmity  into  the 
gift  and  requiring  as  strong  circumstances  to  establish  it,^* 
at  least,  almost  as  strong  aci  in  the  cam  of  an  attorney  and 
his  client    If  the  confidential  relation  subsist  at  the  time 
of  the  gift,  the  gift  shall  not  prevail  be  the  transaction  ever 
so  righteous,  and  that  upon  high  ground  of  public  pdicy. 

But  at  the  same  time  it  is  held,  that  the  relation  of 
attorney  and  client  may  be  put  an  end  to  otherwise  than 
by  the  dismissal  of  the  attorney  by  his  cUent  There  may 
be  the  intervention  of  third  parties,  or  other  drcumstaaces; 
which  may  entirely  relieve  the  gift  from  those  infirmities 
which  would  ariae  from  the  relation,  although  otherwise  the 
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relation  be  not  detennined.  It  was  stated  with  great  truth 
at  the  bar,  that  there  is  no  law  which  prevents  a  client  from 
making  a  gift  to  his  attorney ;  but  there  is  a  law  which   '^^therill. 

says,  that,  before  the  gift  shall  prevail,  either  the  relation         

must  have  ceased,  or  there  must  be  clear  evidence  of  such 
circimistaDces  as  would  prevent  the  simple  relation  £rom  hav- 
ing the  effect  of  invalidating  the  gift.  Circumstances  of  that 
kind  may  be  varioua  They  might  have  occurred  here ;  and 
this  transaction,  entered  into  while  the  defendant  was  the  at- 
torney of  the  testator,  in  which  capacity  he  imdertook  to 
prepare  the  will,  although  it  contained  a  gift  to  himself, 
might  have  been  conducted  in  such  a  way  as  to  relieve  the 
defendant  from  that  painful  discussion  which  has.  occupied 
the  Court  in  this  case.  All  that  I  have  to  consider  is,  whe- 
ther there  were  circumstances  attending  the  two  gifts  which 
can  relieve  the  case  from  the  infirmity  arising  from  the  rela- 
tion of  attorney  and  client 

The  testator  had  employed  the  defendant  as  his  attorney 
in  184*3,  upon  the  occasion  of  what  to  him  was  a  great  litiga- 
tion ;  because  fix)m  being  a  poor  labourer,  he  thereby  through 
the  successful  services  of  the  defendant  became  possessed  of 
42002.  as  his  own  property.  That  there  should  have  been  a 
feeling  of  gratitude  on  the  part  of  the  testator  towards  the  de- 
fendant, is  to  say  only  that  the  testator  was  a  man  of  right 
feeling,  and  that  he  recognised  at  their  true  value  the  im- 
portant services  of  the  defendant  There  was,  therefore,  a 
reasonable  motive  of  bounty  on  the  part  of  the  testator 
towards  the  defendant  But  what  took  place  afterwards 
is  somewhat  remarkable,  fpr  the  gifts  are  said  to  have  been 
made  imder  an  erroneous  impression.  The  testator  is  said 
to  have  entertained  notions  and  feelings  as  to  the  conduct 
of  his  own  relations,  which  were  inconsistent  with  the  facts. 
It  is  also  said,  that  the  confidential  relation  between  the  de- 
fendant and  the  testator  was  not  put  an  end  to  in  the  proper 
way.  Either  of  these  two  grounds,  if  established,  would 
make  it  di£Scult  to  support  the  gifta 

VOL.  I.  S  S  S.  G. 


V, 
WXATHEBILL. 

JudgmtnU. 


618  CASES  IN  CHANCERY. 

1853.  If  the  testator  difiinherited  the  members  of  his  own  family 

H1KD6ON      upon  erroneous  notions,  and  disinherited  them  in  feivour  of 
his  professional  adviser,  who  drew  the  will  while  the  testator 
was  labouring  under  those  erroneous  notions,  it  wonld  be 
extremely  di£Scult  to  support  the  defendant's  case.    The 
evidence  upon  this  part  of  the  case  is,  I  think,  veiy  clear. 
The  defendant,  in  his  own  answer,  has  fully  and  franldy  stated 
what  was  the  impression  upon  his  own  mind  and  the  impres- 
sion upon  the  mind  of  the  testator.     It  is  reasonably  plain, 
upon  the  defendant's  own  statement,  that  he  himself  as 
well  as  the  testator  was  labouring  under  a  mistake  with  re- 
ference to  the  relations  of  the  testator,  which  influenced  the 
conduct  of  the  defendant  in  accepting  this  bounty  as  wdl  as 
the  conduct  of  the  testator  in  giving  it    The  evidence  of 
many  of  the  witnesses  on  behalf  of  the  defendant  proves  that 
the  testator  entertained  and  frequently  expressed  feelings 
of  aversion  towards  his  relations,  and  that  the  testator  had 
said,  his  relations  had  not  sought  him  out  when  he  was  a 
poor  man,  and  he  should  not  seek  them  out  when  he  was 
rich.     Other  witnesses  say,  as  the  defendant  has  said,  that 
the  testator  had  stated  that  he  did  not  know  his  relations 
even  by  name.      The  defendant's  answer  contains  these 
words,  ''that  at  the  time  when  the  actions  were  com- 
menced "  (that  is,  the  actions  by  means  of  which  the  pro- 
perty was  recovered)  "  the  testator  was  a  farm-labourer;  and 
having  no  adequate  means  of  meeting  the  expenses  attend- 
ant upon  such  an  expensive  litigation,  his  relations  were 
applied  to  for  pecuniary  assistance  to  enable  the  testator 
successfully  to  prosecute  and  continue  the  said  actions;  bat 
his  said  relations  did  not,  neither  did  any  one  of  them  then 
or  at  any  tune,  render  to  the  said  testator  any  pecuniaiy  or 
other  assistance  whatsoever  towards  the  prosecution  of  the 
said  actions;  and  that,  in  consequence  of  the  said  testator's 
pecuniary  position,  the  said  actions  would  have  been  aban- 
doned had  not  the  money  requisite  for  prosecuting  and 
continuing  the  same  been  found  and  provided  by  the  de- 
fendant" 
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There  is  a  palpable  mistake  in  that  statement  In  the  1853. 
year  1843,  when  the  litigation  in  question  commenced,  a  very  hikdson 
remarkable  letter  had  been  written  by  one  of  those  very  ^  ^' 
relations  to  whom  the  defendant  says  the  testator  applied 
in  vain.  That  letter  was  answered  not  by  the  testator  but  by 
the  defendant  in  his  own  handwriting,  and  in  the  testator's 
name ;  and  the  evidence  documentary  upon  these  two  let- 
ters shews  to  my  mind  conclusively  that  the  defendant  was 
labouring  under  a  mistake,  and  had  not  present  to  his  own 
mind  the  fact  of  either  of  these  letters  when  he  made  that 
statement  in  his  answer.  That  is  clear  from  this,  that  the 
letter  from  the  London  relations,  which  is  in  marked  terms, 
is  produced  from  the  possession  of  the  defendant  himself, 
and  is,  as  I  understand,  scheduled  to  his  answer,  but  is  not 
noticed  in  the  body  of  the  answer.  No  satisfactory  expla- 
nation is  offered  by  the  defendant  respecting  it ;  but,  giving 
the  defendant  the  benefit  of  the  fact,  that  the  letters  were 
in  the  testator's  box,  can  I  believe,  in  justice  to  the  defend- 
ant, that  when  he  made  that  statement  he  recollected  that» 
in  his  own  handwriting  on  the  4th  of  September,  1843,  he 
had  written  to  those  London  relations,  and  signed  the  letter 
with  the  name  of  the  testator?  By  this  letter  to  the 
testator,  this  relation,  Margaret  Hindson,  after  recommend- 
ing the  testator  to  prosecute  the  action,  says,  "  I  have  little 
money  to  spare;  but  in  this  case  I  wish  to  do  aU  I  can,  that 
justice  may  be  done  to  every  branch  of  the  family."  She 
encouraged  him  to  prosecute  the  actions ;  and  said,  with  very 
great  simplicity,  that  if  he  died  without  disposing  of  the 
property,  her  son,  Thomas  Robert  Hindson,  "  as  being  the 
only  son  of  Robert,  your  brother  and  my  husband,  will 
succeed  you  in  the  landed  property.''  The  testator,  though 
a  labourer,  was,  as  justly  observed  at  the  bar,  rather  a  supe- 
rior man  for  that  position ;  he  was  the  son  of  a  farmer,  and 
is  said  to  have  been  no  mean  scholar,  and  could  write  his 
name  well  The  defeadaifvb  has  nowhere  expUmud  how 
he  happened  to  write  the  reply  to  this  letter,  and  to  sign 

ss  2 
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1853.  that  reply  with  the  teetcUor'e  name.  However,  the  reply  is 
HiwDsoH  ^  ^  ^^^  ^f  kindness ;  and  concludes  thus,  "  K  I  succeed 
in  setting  the  will  aside,  substantial  justice  shall  be  done  to 
all  parties  to  whom  I  am  related. '^ 

It  is  a  small  matter,  but  I  think  in  a  case  of  this  kind  it 
ought  not  to  be  overlooked,  that  although  the  defendant  in 
his  answer  states  that  the  testator  was  a  poor  man,  and  that 
the  actions  could  not  have  gone  on,  but  that  he  (the  defend- 
ant) supplied  the  money,  making  no  exceptions,  yet  it  ap- 
pears in  evidence,  that,  though  a  poor  man,  the  testator  had 
enough  to  pay  into  the  defendant's  hands  1702.,  and  that  the 
amount  laid  out  by  the  defendant  in  the  litigation  at  York 
was  1 662.  Therefore  the  statement  of  the  defendant  is  to  be 
taken  with  the  qualification  that  he  did  not  advance  all  the 
money  for  the  testator.  It  is  plain,  therefore,  that  the  tes- 
tator was  imder  some  mistaken  apprehension  as  to  what  had 
been  the  conduct  of  his  relations.  It  was  very  justly  said, 
that  an  act  of  boimty  shoidd  prevail,  if  it  is  the  pure,  volun- 
tary, well-understood  act  of  the  mind.  If  it  be  an  act  pro- 
ceeding upon  a  mistake  of  facts  and  mistaken  feelings,  in- 
consistent with  proper  feelings,  how  can  I  call  it  a  pure 
act  ?  How  can  I  call  it  a  weU-understood  act  if  the  under- 
standing of  the  testator  was,  that  he  would  leave  his  pro- 
perty to  others  than  his  relations  because  he  had  an  av^- 
sion  to  them  as  persons  who  had  withheld  their  assistance 
from  him  in  time  of  need?  That  could  not  be,  in  the  case 
of  the  testator  before  me,  a  well-understood  act,  which  was 
an  act  of  bounty  to  another  person  proceeding  upon  that 
mistaken  notion. 

As  to  the  defendant's  witnesses  who  have  expressed  in 
various  terms  what  had  been  the  declaration  of  the  testator 
as  to  his  relations,  it  is  quite  plain  that  the  testator  had 
forgotten  himself, — ^had  forgotten  what  was  due  to  himself 
as  well  as  to  his  relations ;  for  one  of  his  chief  companions 
(a  gamekeeper  who  accompanied  this  testator,  who  when  he 
became  rich  was  a  man  fond  of  field  sports),  Frank,  sajrs 
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the  testator  told  him  he  never  had  any  correspondence  with         1853. 
his  relations.     That  is  contradicted  by  evidence  beyond  a      Hindson 
doubt ;  and  it  is  perfectly  plain,  that,  if  the  testator  made   ^jf^^j^^j;^^ 
his  will,  and  if  the  defendant  allowed  him  to  make  his  will 
mider  this  belief  the  defendant  having  mider  his  own  hand 
given  a  contradiction  to  it  by  a  letter  that  he  wrote,  both 
parties  were  nnder  a  misunderstanding,  and  it  was  not  a 
well-understood  act  of  bounty, — ^it  was  an  act  of  bounty 
proceeding  upon  a  mistaken  impression  which  I  must  con- 
sider the  defendant  had  the  means  of  correcting,  but  which 
he  did  not  correct 

As  to  the  gift  of  the  note  for  lOOOZ.,  the  will  confirms  a 
previous  gift.  This  sum  of  10002.  had  been  lent  to  a  noble- 
man upon  his  note  of  hand.  There  is  abimdant  evidence  of 
expressions  of  intention  by  the  testator  to  make  a  gift  of 
this  note  to  the  defendant  The  doctrine  of  this  Court  as 
to  gifts  is  perfectly  clear.  Intention  to  make  a  gift  is  not 
enough.  Incompleteness  in  the  gift  is  enough  to  induce 
this  Court  to  hold  it  no  gift  at  alL  I  can  find  no  evidence 
of  any  perfect  gift  of  the  note  by  the  testator  in  his  lifetime 
to  the  defendant :  I  find  it  stated,  that^  upon  one  of  the  occa- 
sions when  he  expressed  his  intention  to  give  the  note  to  the 
defendant,  he  could  not  find  it;  that  it  was  afterwards  found 
by  a  clerk  of  the  defendant  in  a  pocket-book  and  given  to 
the  testator,  who  desired  him  to  take  it  to  the  defendant 
There  is  a  special  indorsement  on  the  note  in  favour  of  the 
defendant,  but  at  what  time  that  indorsement  was  made,  or 
that  it  was  made  at  the  time  when  the  clerk  by  the  desire  of 
the  testator  took  it  to  the  defendant^  does  not  appear.  I  do 
not  think  that  would  be  of  much  consequence,  firom  what 
afterwards  took  place.  How  it  was  dealt  with  afterwards 
becomes  a  matter  of  the  greatest  importance,  because,  if  it  was 
dealt  with  after  the  time  of  the  alleged  gift  in  such  a  way  as 
to  shew  that  the  testator  still  had  a  beneficial  interest  in  it^ 
all  notion  of  making  it  a  gift  in  the  lifetime  must  entirely 
fail.     But  it  appears  that,  after  the  allied  gift,  on  the  half- 
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HiHDBOH      through  the  defendant  into  the  hands  of  the  testator.     Tliat 

Wbatherilu   ^^^  ^  totally  inconsistent  with  the  notion  of  a  gift,  because^ 

to  say  that  the  interest  was  a  gift  by  the  defaidant  to 

the  testator,  is  a  proposition  so  ridiculous  that  it  was  not 
attempted  to  be  supported. 

There  is  another  point  as  to  this  alleged  gift  that  would 
itself  put  an  end  to  it,  considering  the  relation  of  the  partieaL 
The  motive  of  the  gift  was  gratitude,  and  remuneration  for 
the  services  of  the  defendant^ — a  remuneration  measured  by 
the  sum  of  lOOOt.     But  it  so  happens  that  the  defiendant 
considers  it  not  a  full  remuneration,  for  he  claims  3662.  ajs 
still  due  to  him  firom  the  testator's  estate  as  a  debt  for  costs, 
that  is,  for  professional  services  to  the  testator,  extending 
over  a  period  anterior  to  this  gift.     If  it  were  a  gift  in 
token  of  gratitude  for  professional  services,  it  was  at  least 
decent  that  the  testator  should  know  whether  it  was  a 
matter  of  pure  bounty  and  the  extent  of  it.    What  is  there 
to  shew  what  was  in  the  testator's  mind  as  to  this  latent 
demand  of  3661.?    Here  is  a  gift  fix)m  a  client  to  his  attor- 
ney during  the  relation,  said  to  be  a  gift  having  double 
force  from  being  a  gift  in  the  lifetime,  confirmed  by  the 
will, — ^when  I  find  it  impossible  to  say,  if  it  were  a  gift 
prompted  by  gratitude  and  liberal  remuneration  of  services^ 
that  this  testator  knew  how  much  he  was  giving,  or  how 
he  stood  with  reference  to  pecuniary  matters  with  this 
individual,  the  alleged  object  of  his  bounty. 

The  case  as  to  the  continuance  of  the  confidential  relation 
at  the  time  of  preparing  the  will,  is  put  with  much  fumess 
and  frankness  by  the  defendant  in  his  answer.  He  say% 
''that  I  did,  under  the  circumstances  hereinbefore  in  that 
behalf  particularly  stated  and  set  forth,  act  in  the  prepaiar 
tion  thereof ''  (that  is,  the  will)  *'  as  the  confidential  solicitor 
and  legal  adviser  of  the  testator."  Notwithstanding  the 
infirmity  of  the  gift  in  the  lifetime,  it  would  have  still  been 
possible  for  the  testator,  (it  was  his  rights  in  a  proper  way,}  to 
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give  lOOOi.  or  any  other  part  of  his  property,  or  the  whole  1853. 
of  it,  to  the  defendant,  provided  the  relation  between  them  Hindbon 
was  put  an  end  to, — or  there  were  other  circmnstances  suffi-  WBAra«RiLL. 
cient  to  counteract  the  influence  of  the  relationship  as 
strongly  as  actually  putting  an  end  to  the  relation;  but  the 
defendant  says,  with  perfect  propriety,  that  he  prepared  the 
will  as  the  testator's  confidential  adviser.  What  was  done 
by  the  defendant^  as  to  the  preparation  of  the  will,  to 
counteract  the  effect  of  the  relation  of  attorney  and  client? 
Instructions  were  given  by  the  testator  in  the  presence  of  the 
defendant,  and  in  the  presence  of  no  other  person.  But 
the  defendant  knowing — I  fear  knowing  but  imperfectly — 
what  the  rule  of  law  is,  which  makes  it  so  difficult  during  the 
existence  of  a  confidential  relation,  to  make  valid  a  gift  from 
the  client  to  the  solicitor,  bethought  himself  of  something  to 
relieve  the  case  from  the  infirmity  arising  from  that  relation. 
And  here  there  was  I  think  a  complete  miscarriage.  What 
he  did  was  this, — ^he  introduced  Mr.  Reade,  (a  person  well 
known  to  himself,  and  well  known  to  the  testator) ;  he  intro- 
duced him,  not  when  the  instructions  were  given  for  the 
will,  but  after  the  will  was  prepared;  and  he  had  the  will 
read  over  in  the  presence  of  Beade,  in  order  that  this  third 
party's  presence  might  cure  the  infirmity  arising  from  the 
relation.  What  Mr.  Beade  said  to  the  testator,  after  hearing 
those  parts  of  the  will  read  which  gave  lOOOZ.  and  half  the 
real  estate  to  the  defendant,  was  this, — "  Now,  John,  is  this 
disposing  of  your  property  as  you  wish  ?"  or  something  to 
that  effect ;  to  which  the  testator  is  said  to  have  replied, 
"  Aye,  and  I  would  have  given  him  more  if  he  would  have 
let  me.''  I  must  say  that  this  is  proving  rather  too  much. 
I  have  therefore  come  to  the  conclusion,  quite  satisfactory 
to  my  own  mind,  that  this  case  is  entirely  within  the  appli- 
cation of  the  general  principle  stated  and  acted  on  by  Lord 
Eldon  in  the  cases  referred  to,  that  "  so  long  as  the  relation 
of  attorney  and  client  subsists,  without  anything  sufficient 
to  counteract  the  influence  of  that  relationship,  no  valid  gift 
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can  be  made  by  a  client  to  his  solicitor  and  confidential 
adviser."  I  must  hold,  therefore,  that  ike  defendant  is  a 
trustee  for  the  heir-at-law  of  the  real  estate,  and  for  the 
next  of  kin  of  the  personalty. 


On  appeal  to  the  Lords  Justices,  this  decisi<m  was  reversed; 
but  the  case  did  not  undergo  the  same  full  discussion  as  before 
the  Vice-chancellor.  The  counsel  for  the  respondents  only  were 
heard. 

No  authenticated  report  of  the  judgments  delivered  by  the 
two  Lords  Justices  has  yet  ap|>eajned :  but,  in  The  Law  Jottmal 
and  in  The  Jwrist  there  are  reports  of  the  judgment,  stating 
the  views  of  their  Lordships  as  to  the  law,  and  the  fiurts,  which 
have  excited  some  attention.  The  Beporters,  therefore,  trust  that 
the  great  importance  of  the  doctrine  involved  may  excuse  them 
for  availing  themselves  of  the  opportunity  of  submitting  to  the 
consideration  of  lawyers  the  following  observations,  which  have 
been  communicated  to  them : — 

As  to  the  case  of  Segrame  v.  Kvnioom  (a),  the  Lord  Justice 
Tv/mer  is  reported  to  have  said — "  Some  doubts  have,  I  rather 
think,  been  at  different  times  suggested  upon  that  case.  I 
rather  think  I  have  heard  that  case  in  some  d^ree  questioned." 

There  seems  to  be  some  mistake  on  tlus  point.  The  case  of 
Segrave  v.  Kvrwan  was  referred  to  with  great  approbation  by 
Lord  Eldon,  in  the  House  of  Lords,  in  delivering  his  judgment 
in  the  case  of  Buthley  v.  WUford  (&). 

In  the  present  case  (Hindson  v.  WecUheriU),  the  solicitor  and 
confidential  adviser  prepared  the  will,  containing  gifbs  to  him- 
self, knowing  that  the  testator  was  making  the  will  under  feel- 
ings of  aversion  to  his  relatives,  which  aversion  it  was  proved 
as  a  fact  the  solicitor  knew  to  be  founded  on  a  mistake.  The 
existence  of  that  mistake  must  have  had  a  material  influence  in 
producing  the  testator*s  intention  to  prefer  the  solicitor  as  an 
object  of  his  bounty.  The  right  of  a  solicitor  to  derive  for  him- 
self a  personal  benefit  from  his  client,  from  a  mistake  which  the 
solicitor  could  have  corrected,  has  never  been  heretofore  recog- 
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nised     The  duty  of  a  confidential  adviaer  was  to  correct  any         1853. 

mistake  which  could  influence  his  client  on  so  important  an  oc-       Hindson 

casion ;  and  the  question  was,  whether  a  Court  of  equity  could  «. 

allow  him  to  retain  a  benefit  acquired  in  consequence  of  a  neglect 

of  duty.  Judgment,  ' 

The  principle  was  expounded  by  Lord  Eldon,  and  acted  upon 
by  the  House  of  Lords  in  ^uc/k20y  v.  Wil/ard{a),  so  as  to  operate 
even  where  there  was  no  fraud  in  the  neglect. 

If  the  attorney  gains  an  advantage  by  his  neglect  of  duty,  the 
Court  will  say,  to  use  Lord  EldovCs  language  (6),  ''  Tou  who 
have  been  wanting,  in  what  I  conceive  to  be  the  duty  of  an  at- 
torney, if  it  happens  that  you  get  an  advantage  by  that  neglect^ 
you  shall  not  hold  that  advantage,  hv^  you  ahaU  be  a  trustee  of 
the  property  for  the  benefit  of  that  person  who  would  have  re- 
mained entitled  to  it,  if  you  had  known  what,  as  an  attorney, 
you  ought  to  have  known," 

Lord  £don  then  went  on  to  say,  that  this  principle  was  ex- 
ceedingly well  illustrated  in  the  case  of  Segrave  v.  Kiruxin,  on 
which  he  proceeded  to  comment  £rom  a  manuscript  of  the  deci*ee 
in  his  own  possession. 

If  the  expressions  of  both  the  Lords  Justices  as  to  the  effect 
(on  such  questions)  of  probate,  or  of  a  legal  devise;  and  as  to 
the  effect  of  intention  as  excluding  the  application  of  the 
equitable  principle,  be  correctly  reported,  it  is  at  least  difficult 
to  reconcile  them  with  the  doctrine  stated  and  acted  upon  by 
Lord  ffardioicke,  Lord  Eldon,  Lord  Eedeedale,  Sir  Anthony 
Hart,  and  the  House  of  Lords. 

According  to  Lord  Eldon,  it  is  not  necessary  to  prove  actual 
fraud.  As  to  the  effect  of  the  legal  right  conferred  by  the  pro- 
bate or  devise,  it  does  not  exclude  the  jurisdiction  of  the  Court 
to  fasten  a  trust  upon  the  property  devised  or  bequeathed.  It 
was  so  held  in  Segrave  v.  Eiruxxn,  and  so  laid  down  by  Lord 
Redeadale  (c);  and,  as  to  the  effect  of  intention,  it  must  be  quite 
unimportant  in  such  cases,  where,  as  said  by  Lord  Eldon,  the 
question  is  not,  as  to  whether  there  was  an  intention  to  give, 
but  how  that  intention  was  produced. 

Upon  the  whole,  it  is  perhaps  to  be  regretted,  that  this  sub- 
ject was  not  more 'fully  discussed  on  the  appeal 

(a)  2  C.  &  F.  170.  (6)  Id.  177.  (t)  Mitf.  PL  p.  300,  ed.  5th. 
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ACCOUNTANT-GENERAL. 
See  PBACTiCEy  8. 

ACQUIESCENCE. 

The  fiEtther  of  a  female  infant,  who 
was  himself  tenant  by  the  curtesy, 
but  whose  right  was  regarded  as 
doubtful,  became  next  friend  of  his 
daughter  in  a  suit  against  the  trus- 
tee of  his  late  wife's  real  estates,  in 
which  a  decree  was  obtained  for  a 
partition,  and  conveyance  of  the 
infant's  portion  to  the  father,  until 
she  attained  twenty-one,  and  then 
to  the  use  of  the  in&nt  in  fee.  The 
father  received  the  rents  and  pro- 
fits and  dtdy  accounted  to  his  daugh- 
ter in  respect  of  them;  but,  on  her 
maniage,  filed  a  bill  agahist  her 
and  her  husband,  for  a  declaration 
that  his  daughter's  interest  in  the 
estate  might  be  declared,  subject  to 
his  estate  by  curtesy: — Hdd,  that 
the  plaintiff,  having  relinquished 
what  was  regarded  as  a  doubtful 
right,  by  an  arrangement  under 
which  he  derived  a  benefit,  was 
not  entitled  to  relie£  Stone  v.  God- 
frey, .  590 

See  Injunction,  1,  3. 


AMENDING  BILL. 

By  a  clerical  error,  a  defendant  to 
a  bill  was  named  twice,  first,  by  her 
maiden  niame,  and,  secondly,  as  wife 
of  B.  On  motion  ex  parte,  the 
Court  gave  leave  to  the  plaintiff  to 
amend  the  record  by  strilang  out  the 
name  of  the  defendant  by  her  maiden 
name,  without  re-serving  the  parties 
with  the  copy  of  the  amended  bilL — 
Barnes  v.  Jitdffway,  -^PP-  ^viii 


ANNUITY. 

1.  The  rule,  that  words  which  ap- 
plied to  real  estate  would  give  an  es- 
tate tail,  give  an  absolute  interest  in 
personalty,  is  qualified  in  the  case  of 
gifts  of  personal  estate  to  issue  or 
gifts  over  on  failure  of  issue.  There- . 
fbre,  where  a  testator  gave  to  a  mar- 
ried woman  an  annuity  for  her  life 
and  the  issue  frt)m  her  body,  in  fai- 
lure of  which  to  revert  to  his  own 
heirs,  with  a  direction  to  secure  the 
annuity  to  her  separate  use : — Held, 
that  the  married  woman  took  for  her 
life  only,  and  that  her  issue  took  as 
purchasers  as  joint  tenants.  In  re 
Wynchy  JSx  parte  Wynch,  427 
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2.  A  testator  gave  an  annuitj  of 
250/.  to  his  ^dow,  and  directed  that 
a  competent  part  of  his  money  should 
be  invested,  to  the  intent  that  the 
widow  might  receive  the  annuity 
"  out  of  the  interest,  dividends,  pro- 
ceeds, B.nd produce^*  thereof;  and  he 
gave  the  monies  to  secure,  but  sub- 
ject to,  the  annuity,  and  his  residuary 
personal  estate  to  the  plaintiffs  : — 
Heldf  that  the  annuity  was  a  charge 
on  the  capital ;  and  that,  the  assets 
being  deficient,  the  executors  had 
properly  paid  the  annuity  out  of  the 
capital.     Mirier  v.  Baldtmn,        522 

ASSENT. 
See  Debtor  and  Creditor  Deed. 

ASSETS  (MAESHALLING). 

1.  Although  a  specialty  creditor 
has  a  right  to  resort  to  the  descended 
real  estates  of  his  debtor  as  legal 
assets,  he  cannot  participate  in  &e 
benefit  of  the  trusts  of  his  debtor's 
real  estate  devised  by  him  upon  trust 
for  sale  for  payment  of  his  debts, 
without  bringing  what  he  had  ob- 
tained out  of  the  descended  estates 
into  hotchpot.     Chapman  v.  Esgctr, 

575 

2.  A  covenant  by  a  surety  for 
payment  of  a  debt  at  a  future  day 
is  not  a  contingent,  but  an  actually 
existing  debt,  and  must  be  provided 
for  before  simple  contract  creditors 
are  paid. — Observations  on  Norman 
V.  Bawdry,  6  Simons.  Atkinson  v. 
Grey,  577 

3.  Rent  due  by  a  testator  for  the 
occupation  of  land  in  Jamaica,  un- 
der an  agreement  for  a  lease  with 
proper  covenants : — ffeld,  not  to  en- 
title the  owner  of  the  land  to  rank 
as  a  specialty  creditor  or  above  the 
simple  contract  creditors  of  the  tes- 
tator. 

The  landlord's  priority  above  sim- 
ple contract  creditors    for    arrears 


of  rent  is  in  respect  of  privity  of 
estate;  therefore,  only  is  allowed 
where  there  is  any  actual  demise  of 
the  land. 

No  such  priority  in  respect  of 
rent  of  land  in  the  colonies,  even 
where  there  is  an  actual  lease.  Vn^ 
cent  V.  God8<m,  384 

BANKRUPTCY. 

1.  Li  1815,  a  trader  in  Somenet 
was  declared  bankrupt,  and  remained 
uncertificated  till  his  death,  in  1852. 
In  1817,  he  removed  to  Suffolk,  and 
carried  on  business  there  with  the 
knowledge  of  his  assignees  and  others 
of  the  creditors  of  his  estate.  He 
died  indebted  to  creditors  subsequent 
to  the  bankruptcy,  and  possessed  of 
considerable  roal  and  personal  pro- 
perty, which  he  gaVe  to  trustees; 
and  he  appointed  executors,  who 
proved  the  wilL  After  the  bank- 
rupt's death,  an  assignee  was  ap- 
pointed in  the  place  of  the  assignees 
who  had  died,  and  he  poRsessed  him- 
self of  some  of  the  assets;  the  execu- 
tors held  the  rest.  On  the  petition 
of  a  creditor  subsequent  to  the  bank- 
ruptcy, presented  in  the  Bankruptcy 
Court,  an  order  was  made,  directing 
the  assignee  to  administer  the  estate 
in  paying  the  funeral  and  testament^ 
ary  expenses  and  the  creditors  subse- 
quent to  the  bankruptcy,  next  the 
creditors  under  the  bankruptcy,  and 
to  hand  over  the  surplus  to  the  exe- 
cutors. Upon  a  claim  by  one  of  the 
executors  to  administer  the  estate, 
— Heldy  that,  notwithstanding  the 
order  in  bankruptcy,  there  must  be  a 
declaration  of  the  priority  of  the 
subsequent  creditors,  and  the  usual 
decree  to  administer  the  bankrupt's 
estate  in  this  Court.  Tucker  v.  Her- 
naman,  394 

2.  A  solicitor  and  monoy  scrivener, 
being  in  insolvent  circumstances, 
upon  his  marriage  with  a  woman 
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"With  whom  he  had  for  seven  years 
previously  cohabited,  by  a  deed  of 
settlement  and  articles  of  agreement 
executed  prior  to  the  marriage,  con- 
veyed and  assigned  the  whole  of  his 
real  and  personal  estate  to  trustees, 
upon  certain  trusts,  for  his  wife,  with 
a  joint  power  of  appointment  among 
the  children  of  the  marriage  (includ- 
ing an  illegitimate  daughter),  but 
reserving  no  interest  to  himself;  im- 
mediately after  the  marriage,  the 
power  was  exercised  in  favour  of  the 
illegitimate  daughter.  The  property 
remained  under  the  control  of  the 
husband;  and,  within  two  months 
after  the  marriage,  a  fiat  in  bank- 
ruptcy was  issued  against  him.  On 
a  bill  filed  by  the  wife  to  establish 
the  settlement — Hddy  that  the  sei>- 
tlement  was  itself  an  act  of  bank- 
ruptcy, and  void  as  against  the  as- 
signees. ColambineY.PenhaU;  Pen- 
haUY.MiUer,  228 

See  Evidence,  5, 

CLAIM. 

A  plaintiff  having  an  agreement, 
which,  upon  a  bill,  he  might  proba- 
bly have  had  specifically  performed, 
filed  a  claim  for  that  purpose ;  but 
the  Court,  finding  it  impossible  to 
determine  the  question  between  the 
parties  as  it  was  presented  on  that 
mode  of  proceeding,  dismissed  the 
claim  without  costs,  and  without 
prejudice  to  the  plaintiff's  right  to 
file  a  bill.     Raidvnga  v.  DalgleUh,  76 

CLASS  (GIFT  TO  A> 
See  IXLEoiriMATE  Children,  2. 

CLERICAL  ERROR 
See  Amending  Bill. 

CODICIL  (UNATTESTED). 

See  Will,  4. 


COLONIES  (RENT  OF  LANDS 
IN). 

See  Assets  (Mabshallinq),  3. 

COMPROMISR 

See  Acquiescence. 

CONSIDERATION      (MERITO- 
RIOUS> 

In  a  settlement,  executed  by  a 
person  in  embarrassed  circumstances, 
being  in  part  merely  meritorious, 
but  untrulj  recited  as  valuable, 
where  the  operation  of  the  deed  was 
to  withdraw  property  from  the  cre- 
ditors of  the  settlor,  the  Court  de- 
clared  the  deed  invalid  as  against 
creditors^  and  set  it  asida 

Sembley  advances  made  by  a  parent 
to  a  child,  which  formed  a  debt,  but 
had  ceased  by  lapse  of  time  to  be  a 
legal  obligation,  are  yet  a  sufficient 
consideration  to  support  a  deed  by 
way  of  family  arrangement,  but  not 
against  creditors.     Penhall  v.  Ehmn, 

258 

CONSTRUCTION. 
See  MABRLA.QE  Settlement. 

CONVERSION. 

1.  A  portion  of  real  estate  was 
taken  under  the  compulsoiy  powers 
of  an  Act  of  Parliament,  and  2000/., 
the  purchase-money  was  paid  into 
Court,  to  the  account  of  the  estate 
in  1836.  The  tenant  for  life  con- 
tinued to  receive  the  dividends  until 
1849,  when  she  died.  The  person 
entitled  to  the  real  estate  in  re- 
mainder never  sought  to  have  the 
money  re-invested  in  land,  and  made 
his  will  in  the  year  1844,  and  there- 
by gave  the  residue  of  his  personal 
estate  to  his  executors,  and  died  in- 
testate as  to  real  estate.  He  had  no 
personal  estate  of  value,  unless  the 
ftind  in  Court  were  personalty.     He 
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died  in  1844.  On  the  petition  of 
hi8  heir-«t-law : — Ileld,th&tiAie  fund- 
money  remained  imprecned  with  the 
quality  of  real  estate,  and  the  fund 
was  paid  to  him.  In  re  Stewwrt;  Ex 
parte  Cramer^  32 

2.  Whether  it  is  competent  for  a 
tenant  in  fee  in  remainder  of  land, 
expectaDt  on  the  decease  of  a  tenant 
for  life,  to  elect  to  convert  the  char- 
acter of  real  estate  impressed  on 
money  in  Court,  the  produce  of  a 
compulsory  purchase  of  the  land, 
during  the  life  of  the  tenant  for  life 
—Quare.  Ibid. 

CONVEYANCING      COUNSEL 
OP  COURT. 

See  Practice. 
Settlement. 

COSTS. 
In  a  foreclosure  suit  by  a  first 
mortgagee  against  the  mortgagor  and 
puisne  incumbrancers,  the  plaintiff 
alleged  that  application  had  been 
made  to  the  defendants  to  pay  the 
debt,  interest,  and  costs,  but  that 
they  had  refused  so  to  do.  The  se- 
cond mortgagees,  by  their  answer 
and  disclaimer,  alleged  that  no  ap- 
plication had  been  made  to  them, 
but  that  had  they  been  applied  to 
they  would  have  released  and  dis- 
charged all  interest.  On  the  suit 
being  brought  to  a  hearing : — Ueldy 
they  were  entitled  to  their  costs. 
Gumey  ▼.  Jackson,  97 

COST  BOOK  SYSTEM. 
A  Mining  Company  for  working 
a  lead  mine  in  Wales  was  formed, 
expressed  to  be  on  the  cost  book 
principle;  the  mine  was  held  by 
lessees  as  trustees  for  the  company; 
by  one  of  the  rules  it  was  provided, 
that  any  shareholder  might  deter- 
mine his  responsibility  upon  giving 
notice  in  writing  to  the  purser  of 


his  desire  to  retire,  and  also  deposit- 
ing with  him  the  transfer  of  his 
shares,  and  signing  a  relinqmahment 
of  all  claims  on  the  company  in  re- 
spect thereo£  One  of  the  share- 
holders gave  a  notice  in  writing, 
expressing  his  intention  to  relin- 
quish his  shares,  bearing  his  share 
of  liabilities  to  the  end  of  the  month, 
to  the  purser,  in  a  form  supplied  by 
the  company : — Held^  that  the  shai«- 
holder  effectually  determined  his 
liability,  and  his  name  was  removed 
from  the  list,  with  costs. 

Observations  on  the  cost  book 
system.  In  re  Pennant  amdCraigwcn 
Mining  Co.     FenrCs  case,  26 

CURTESY  (TENANT  BY> 

A  wife,  entitled  to  real  estate, 
vested  in  trustees,  who,  under  an 
erroneous  impression  of  her  rights, 
paid  the  rents  to  other  persons,  died, 
without  having  received  the  rents^ 
leaving  her  husband  and  one  daugh- 
ter her  surviving : — Semble,  the  hus- 
band was  tenant  by  the  curtesy. 
Stone  V.  Godfrey,  590 

See  ACQUIESCENCEL 

DEBTOR  ANI>  CREDITOR 

See  Surety. 

DEBTOR  AND  CREDITOR 
DEED. 

A  creditor  who  has  not  actually 
executed  a  deed  of  inspectorship  for 
winding  up  his  debtors  affiedrs  may, 
by  his  conduct,  as  by  registering  his 
claim  under  the  deed,  and  otherwise 
recognising  the  arrangement,  be  en- 
titled to  the  benefit  of  the  deed,  and 
to  sue  the  inspector  or  trustee  for  a 
breach  of  trust  as  to  the  assets.  But 
where  the  creditor  voluntarily  takes 
a  benefit  from  the  transaction  of  the 
inspector  or  trustee  of  which  he  com- 
plains as  a  breach  of  trust  he  loses 
his  light  to  relief. 
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The  Court,  at  the  hearing,  refused 
an  inquiry  as  to  a  fact  adverse  to  the 
plaintiff's  case,  and  within  his  know- 
ledge, which  was  suppressed  and  un- 
explained in  the  pleadings,  and  only 
appeared  on  production  of  the  plain- 
tiff's exhibits.      Forbes  v.  Limond, 

55i 

DEMURRER 
See  HusBAin)  and  Wife,  2. 

DOCUMENTS  (PRODUCTION 
OF). 

1.  Motjpn  by  a  defendant  for 
the  production  by  the  plaintiff  of  all 
documents  in  his  possession  or  power, 
relating  to  the  matters  in  question 
in  the  suit,  refused,  where  it  did  not 
appear  that  the  plaintiff  had  any 
document  in  his  possession.  FioU  v. 
Midline f  1 

2.  Upon  a  motion  by  the  defend- 
ants for  the  production  of  all  docu- 
ments in  the  plaintiff's  possession, 
consisting  of  correspondence  with" 
specified  persons,  entries  relating  to 
contracts  the  subject  of  the  suit, 
copies  of  specified  correspondence, 
and  entries  relating  to  the  matters 
in  the  suit,  supported  by  the  affida- 
vit of  the  defendants'  solicitors,  in 
the  terms  of  the  notice  of  motion, 
that  he  believed  the  documents 
sought  to  be  produced  were  in  the 
plaintiff's  possession — the  Court  or- 
dered the  production  on  oath,  within 
a  month,  with  the  usual  liberty  to 
withhold  and  seal  up  the  parts  pri- 
vileged. 

Observations  on  FioU  v.  MvUine, 
M'IfUosh  V.  The  Great  Western  Railr 
wa/y  Company  f  4 

3.  Upon  the  motion  of  the  defend- 
ants in  a  cause  which  was  at  issue  be- 
fore the  Act  of  the  15  &  16  Vict.  c.  86, 
and  before  the  Orders  of  the  16th  of 
October,  1852,  came  into  operation, 
but  the  witnesses  had  not  been  ac- 


tually examined,  though  expenses 
had  been  incurred  in  preparing  for 
the  examination  of  them,  the  Court, 
considering  that  the  questions  be- 
tween the  parties  were  matters  of 
account,,  in  exercise  of  the  discretion 
given  to  it  under  the  39th  Order  of 
7th  of  August,  1852,  directed  the 
evidence  to  be  taken  according  to 
the  mode  prescribed  by  the  15  &  16 
Vict,  a  86. 

Observations  on  that  Act,  and  on 
the  new  Orders  made  in  pursuance 
of  it.  Ibid. 

4.  Upon  a  claim,  the  Court  re- 
fused a  motion  made  by  the  plain- 
tiff, under  the  15  &  16  Vict.  c.  m, 
s.  18,  for  the  production  of  docu- 
ments, supported  by  the  plaintiff's 
affidavit  alone  of  their  importance  to 
the  cause.    Wirtg  v.  Harvey,  App.  x 

DOWER 

A  widow,  dowable  out  of  her  hus- 
band's lands,  having  elected  to  take 
an  annuity  given  by  the  will  in 
lieu  of  her  dower,  the  testator's 
estate  being  insufficient  to  pay  the 
legacies  in  full : — Hetd,  entitled  to 
priority  over  the  other  legatees. 
Stahlschmidt  v.  LeUy  421 

EVIDENCE. 

1.  Upon  the  motion  of  some  of  the 
defendajits,  and  on  their  submitting 
to  such  order  as  the  Court  might 
make  as  to  their  cross-examination 
or  otherwise,  the  Court  ordered  that 
their  answers  might  be  read  as  affi- 
davits at  the  hearing  of  the  cause. 
Howell  V.  Williams,  -^PP*  ^^ 

2.  The  examination  orally  in  Court 
of  a  litigant  party  is  not  his  right, 
but  is  a  question  for  the  discretion 
of  the  Court;  and  it  was  refused 
when  asked  on  behalf  of  a  plaintiff, 
who  by  his  bill  charged  fraud  against 
the  defendant,  which  was  disproved 
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EXECUTOR. 


HUSBAND  AND  WIFK 


by  his  witnesses,  and  the  plaintiff 
had  already  before  the  hearing"  of  the 
cause  stated  his  case  on  his  own  oath. 
Oliver  r.  Wright,  App.xvi 

3.  The  Ck>art  refused,  under  the 
provisions  of  the  15  &  16  Vict  c.  86, 
s.  54,  to  give  special  directions  that 
entries  in  partnership  books  might 
be  taken  as  primi  facie  evidence  in 
a  suit  between  partners.  Lodge  v. 
Prichardy  App.  viii 

4.  The  Court,  under  the  15  k  16 
Vict  cc.  80  and  d>&y  directed  that  a 
party  to  a  suit,  a  witness  by  affidavit 
on  his  own  behalf  in  support  of  his 
own  state  of  facts  before  the  Master, 
should  be  cross-examined  before  the 
Examiner  instead  of  the  Master; 
and  that  all  the  parties  should  be 
examined  on  interrogatories  before 
the  Examiner,  as  the  Master  should 
direct     HextaU  v.  CheaUe,  78 

5.  A  fiat  is  of  itself  proof  of 
bankruptcy  against  all  persons.  — 
Colombine  v.  FenhaU,  228 

6.  The  plaintiff  moved,  under  the 
38th  section  of  the  15  &  16  Vict  c 
86,  on  notice,  unmediately  before 
the  hearing  of  a  cause,  for  leave  to 
read  thereat  an  affidavit  already 
sworn,  or  that  the  time  for  closing 
the  evidence  might  be  enlaiged,  on 
the  ground  that  the  defendant's  affi- 
davits were  not  filed  tUl  the  day 
when  the  evidence  dosed.  The 
plaintiff  deposed,  that  such  affidavit 
was  necessary.  The  Court  gave  spe- 
cial leave  to  read  the  affidavit,  and 
the  defendant  not  requiring  to  an- 
swer the  affidavit,  the  Court  directed 
the  cause  to  proceed,  reserving  to 
the  defendant  all  right  of  cross- 
examination,  if  asked.  Hope  v. 
Tlirel/aU,  App.  xxi 

EXECUTOR. 

See  Kin  (Next  op),  2. 

Limitations  (Statute  of),  1. 


FAMILY  SETTLEMENT. 
See  CoNSiDEBATiON  (Meritorioub). 

FRAUDS  (STATUTE  OF). 
See  Vendor  and  Pubchaser,  5. 

GUARDLA^N. 
See  Infant,  1. 

HUSBAND  AND  WIFE. 

1.  A  female  in£uit  with  a  small 
fortune  being  persuaded  to  contract 
a  marriage  with  a  jounc  man  with- 
out fortune,  who,  soon  after  the  mar- 
riage, separated  from  her,  on  a  bill 
by  her  for  a  settlement,  the  Court 
ordered  the  whole  to  be  settled  on 
her  and  her  children.  Laytcn  v. 
Layton,  179 

2.  In  a  deed  of  separation,  a  hus- 
band covenanted  with  a  trustee  to 
pay  an  annuity  for  the  maintenance 
of  his  wife  during  her  life ;  and  the 
trustee  covenanted  to  indemnify  the 
husband  against  her  debts.  After 
the  husband's  death,  the  widow,  by 
bill,  alleged  that  the  separaticm  con- 
tinued till  the  death  of  the  husband, 
and  that  the  annuity  had  been  al- 
ways paid  by  the  husband  and  by 
his  executors  and  devisee  for  laote 
than  four  years ;  and  she  claimed  to 
be  a  creditor  against  the  husband's 
estate  in  respect  of  the  annuity.  The 
devisee  (the  personalty  being  insuf- 
ficient) pleaded  reconciliation  and 
recohabitation  as  a  complete  defence : 
— ffdd,  that  the  averments  in  the 
bill  did  not  entitle  the  plaintiff  to 
an  answer  as  to  any  matter  aveixed 
in  the  bill,  and  the  plea  was  aUowed. 

The  plaintiff,  by  her  amended  biU, 
averred  that  the  husband,  being  in 
bad  health,  pronused  the  trustee  to 
continue  the  annuity  to  her,  and  to 
secure  it  upon  his  real  estate ;  and 
that,  by  such  promise,  he  induced 
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INFANT. 
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the  wife  to  return  to  live  with  him, 
with  the  trustee's  oonsent.  A  de- 
murrer by  the  devisee,  for  want  of 
equity,  was  disallowed,  on  the  ground 
that  the  promise  by  the  husband 
to  the  trustee,  as  the  condition  of 
the  recohabitation,  bound  him  and 
his  real  assets.      Webiter  v.  Webnter, 

489 

3.  The  trustee  of  a  fund,  to  which 
a  young  lady  was  entitled  in  remain- 
der after  the  death  of  her  mother,  at 
the  request  of  a  needy  father,  ad- 
vanced siuns  of  money  amounting  to 
460/.,  to  enable  the  father  to  educate 
her.  Shortly  after  she  came  of  age, 
being  engaged  to  be  married,  she, 
by  deed  prepared  by  the  Other's 
solicitor,  reciting  a  contract  for  sale 
at  the  price  of  2502.,  for  which  a 
receipt  was  indorsed,  assigned  the 
fund  absolutely  to  the  trustee,  and 
married  on  the  following  day.  The 
trustee  was  present  at  the  wedding, 
but  the  husband  was  informed  nei- 
ther of  the  existence  of  the  fund  nor 
of  the  deed. 

On  a  bill  by  husband  and  wife 
— ffdd,  that  the  deed  falsely  repre- 
senting the  transaction  to  be  an 
actual  sale,  must  be  set  aside. 
LewMin  v.  CobboU,  376 

See  Curtesy  (Tenakts  by). 
Pbactice,  5. 

ILLEGITIMATE  CHILDREN. 

1.  A  testator  gave  his  property 
equally  among  all  the  children  of  his 
late  nephew  £.,  who  should  be  living 
at  the  testator's  decease,  and  who 
should  attain  twenty-one  or  many  ; 
and  if  but  one  such  child,  to  such 
child  solely.  Three  children  of  L., 
two  illegitimate  and  one  legitimate, 
survived  the  testator.  He  had 
treated  all  three  as  being  equally 
the  children  of  L.,  and  they  were 
generally  so  received: — ffeldf  that, 
L.  being  dead  at  the  date  of  the  will, 


there  could  never  be  legitimate 
'*  children "  to  answer  the  descrip- 
tion ;  and  that  the  gift  was  to  the  two 
illegitimate  children,  as  well  as  the 
one  legitimate  child;  but  that  the 
case  would  have  been  different  if  L. 
had  been  living  at  the  date  of  the 
will.     Leigh  v.  Byron,  486 

2.  Where  there  is  a  gift  to  chil- 
dren as  a  class,  unless  the  words  ne- 
cessarily apply  to  and  include  illegiti- 
mate children,  or  exclude  any  but  such 
children,  th^  gift  includes  legitimate 
children  only.  Where,  therefore,  a 
gift  by  will  was  to  divide  a  capital 
sum  after  the  death  of  a  legatee  for 
life  between  all  his  children  and  the 
children  of  M.  the  wife  of  W.  B., 
and  M.  had  six  illegitimate  children 
only  : — ffeldy  that  they  were  not  en- 
titled, and  that  it  made  no  differ- 
ence that  the  testatrix  knew  that  M. 
had  children  whom  she  believed  to 
be  legitimate,  and  that  M.  was  aged 
forty-nine  at  the  date  of  the  will : — 
ffeldy  also,  that  Beachcrqft  v.  Beach- 
croft  and  Fraaery,  Piggott  have  been 
overruled  by  other  authorities.  In 
re  OverhilTa  Truat,  362 

INFANT. 

1.  The  guardian  of  an  infant  au- 
thorised by  the  Court  under  1  Will. 
4,  c.  ^5y  s.  17,  to  grant  leases  of  the 
infant's  estate  for  terms  of  years  ex- 
ceeding the  minority,  when  beneficial 
to  the  infant,  and  approved  by  the 
Court     Anstey  v.  Hciaony  505 

2.  The  maternal  uncle  of  an  in- 
fant in  a  suit  conducted  at  his  risk, 
had  recovered  3000^.,  which  was  in 
Court  in  the  suit,  for  the  benefit  of 
the  infant.  The  infant's  father  was 
dead,  and  his  mother,  who  was  living 
apart  from  her  second  husband,  was, 
with  the  in&nt,  whose  age  was  four- 
teen, in  indigent  circumstances  at 
New  York,  and  refused  to  allow  him 
to  be  brought  to  this  country.     The 
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uncle,  bj  petition,  asked  to  be  ap- 
pointed guardian,  with  an  allowance 
for  nuuntenance,  to  commence  on  the 
infant's  arrival  in  England  The 
Court  appointed  the  mother  and 
uncle  the  guardians;  and,  after  con- 
sideration of  the  circumstances  at 
Chambers,  refused  to  make  any  al- 
lowance for  maintenance.  Lockwood 
V.  FerUan,  73 

See  PuBCHABE  BT  Obdeb  of  Court. 

INJUNCTION. 

1.  An  incorporated  Railway  Com- 
pany, having  powers  within  a  fixed 
time  to  complete  a  branch  line,  com- 
menced, but  afterwards  by  a  vote  of 
the  proprietary  suspended  for  a  time, 
the  worka  Before  their  powers  ex- 
pired, the  works,  on  a  resolution  of 
the  shareholders,  were  resumed,  and 
actively  prosecuted.  After  the  lapse 
of  nearly  a  year,  the  powers  having 
then  expired,  and  the  branch  rail- 
way still  being  unfinished,  two  share- 
holders, on  behalf  of  themselves  and 
the  other  shareholders,  filed  a  bill  to 
restrain  the  further  prosecution  of 
the  works.  On  a  motion  for  an  in- 
junction : — Held,  that  the  plaintiffs, 
having  been  aware  of  the  intention 
to  construct  the  line,  and  not  having 
applied  with  diligence,  the  Court 
would  not  grant  the  injunction. 

A  shareholder,  who  had  acquiesced 
in  the  recommencement  of  the  works, 
afterwards  sold  his  shares  to  a  pur- 
chaser, who  objected  to  the  further 
prosecution  of  the  works :  —  Held, 
that  the  piuxshaser  was  bound  by  the 
acquiescence  of  his  vendor. 

Semble,  where  it  is  established, 
that,  on  pretence  of  serving  tiie  in- 
terests of  one  company,  a  member  of 
a  rival  company  procures  shares  in 
order  to  oppose  the  company  into 
which  he  has  intruded,  the  Court,  at 
the  instance  of  such  shareholder,  will 
not  ordinarily  interfere. 


SemUe,  the  mere  expiration  of  tlie 
Parliamentary  period  for  the  oodk- 
pletion  of  a  railway  begun  before  the 
powers  expired,  is  not  enough  to 
stamp  with  illegality  the  proceeding 
to  complete  such  nulway.  Ffooks  t. 
The  South  Western  RaOway  Cam- 
pcmy,  142 

2.  Injunction  refused  to  restrain 
the  payment  of  a  dividend  to  the 
shareholders  of  a  railway  company, 
which  was  indebted  to  another  com- 
pany (the  plainti^*),  for  tolls  al- 
though the  debt  was  secured  on  the 
tolls  and  dues  of  the  defendants' 
company,  «nd  the  plaintifis*  com- 
pany had  powers  of  entry  and  distress. 
The  South  Yorkshire  JiaUway  and 
River  Dun  Company/  y.  The  Great 
Northern  Eailway  Company,    '  324 

3.  Where,  under  an  agreement 
containing  mutual  grants,  l^e  plain- 
tiffs had  been  put  in  possession  of 
what  was  granted  to  them,  and  en- 
joyed it  for  several  years,  while  the 
defendants  took  no  steps  to  require 
the  performance  of  the  stipulation 
for  their  Benefit,  but  allowed  the 
time  to  expire  within  which  it  should 
have  been  performed,  the  Court 
granted  an  injunction  to  restrain  the 
defendants  from  distiurbing  the  plain- 
tiffs* enjoyment.  ITie  Great  Northern 
Railway  Company  y.  The  Lancashire 
and  Yorkshire  Railway  Company ^  81 

INSOLVENT  DEBTOR 
See  Sequestratiok  (Writ  of). 

JUDGMENT  DEBT. 

A  judgment  is  not  such  a  chaige 
upon  land  (except  it  be  within  ^e 
1  &  2  Vict,  a  110),  as  to  give  it 
precedence  over  an  unregistered 
mortgage.     Cathrow  v.  Bade,      423 

JURISDICTION. 

The  Court  under  its  equitable  ju- 
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rifldiction  (as  confirmed  by  the  House 
of  Lords  in  Buckley  v.  WU/ard,  2  01. 
&  F.)  has  authority  to  declare  a  soli- 
citor and  confidential  agent  a  trus- 
tee for  the  heir-at-law  or  next  of  kin 
of  real  or  personal  estate  given  to 
him  by  a  will  prepared  by  himself, ' 
where  he  has  improperly  taken  ad- 
vantage of  the  testator's  ignorance,  or 
allowed  the  testator  to  remain  under 
a  mistaken  impression  which  influ- 
enced the  gift.  Hindson  v.  Wecb- 
therUl,  604 

See  Bankbuptcy^  1. 

KIN  (NEXT  OF). 

L  Bequest  of  personal  estate, 
"  upon  trust  to  pay  the  dividends  to 
J.  R  for  life,  and  then  to  T.  B.  for 
life,  and  the  life  of  the  survivor; 
and,  after  the  death  of  the  survivor, 
the  trustee  to  stand  possessed  of  and 
transfer  the  same  to  such  person  or 
persons  as  should  at  the  time  of  the 
decease  of  J.  B.  be  entitled  thereto 
as  his  next  of  kin  under  the  statute 
for  the  distribution  of  the  efiects  of 
intestates."  At  the  death  of  J.  B. 
there  were  two  next  of  kin  of  the 
testator,  of  whom  one  died  shortly 
afterwards: — Jffdd,  they  took  the 
fund  as  tenants  in  common.  Horn 
V.  Colema/n,  169 

2.  Where  personal  property  is 
given  to  executors  upon  trust,  they 
are  excluded  from  claiming  for  their 
own-  benefit;  and  if  the  trust  fails 
and  there  are  no  next  of  kin,  the 
executor  is  trustee  for  the  Orown. 
Faioell  V.  MerreU,  381 

LEASEHOLD  (RENEWAL  OF). 

On  the  death  of  the  last  cestui 
que  vie  of  a  renewable  leasehold,  the 
tenant  for  life,  who  had  been  in  re- 
ceipt of  the  whole  income,  and  afteiv 
wards  of  the  dividends  of  the  com- 
pensation money  paid  by  a  railway 
company,  was  held  entitled  to  the 


corpus  of  the  compensation  money, 
but  without  prejudice  to  any  right 
of  the  remaindermen  to  relief  in 
respect  of  the  non-renewal  of  the 
lease,  according  to  the  directions  of 
the  testator,  under  whose  will  they 
and  the  tenant  for  life  were  entitled. 
In  re  Beemfoy'a  £  state,  20 

LEGACY. 
CtMnulaiive. 

1.  A  testator  directed  his  executor 
to  lay  out  the  residue  of  his  estate 
in  the  purchase  of  three  annuities  for 
three  persons.  By  a  codicil,  he  gave 
specific  monies  to  one  of  the  annui- 
tants, and  he  gave  her  all  his  clothes, 
and  any  other  property,  goods,  and 
chattels  belonging  to  him  at  the  time 
of  his  death ;  and,  by  a  subsequent 
codicil,  the  testator  revoked  the  an- 
nuity to  another  annuitant : — Held, 
that  the  gift  in  the  first  codicil  was 
not  to  be  confined  to  articles  ejusdem 
generis  with  clothes,  but  that  it  was 
general,  and  passed  the  annuity 
revoked  by  the  second  codiciL 
EveraU  v.  Braume,  368 

Demonstrative. 

2.  Leasehold  property  was  charged 
with  two  demonstrative  legacies, 
being  a  fixed  sum,  to  the  executrix, 
and  another  fixed  sum,  the  estimated 
remainder  of  its  value,  to  a  legatee, 
who  had  also  the  option  of  purchasing 
at  the  estimated  value.  The  property 
was  held  of  an  ecclesiastical  oorpors^ 
tion  for  forty  years,  renewable  every 
fourteenth  year,  and  the  executrix 
twice  renewed  the  term  out  of  hw 
own  money,  but,  at  the  end  of  tliirty 
years,  she  declined  to  renew  a  third 
time.  The  executrix,  on  passing  the 
residuary  account,  had  valued  the 
leasehold  property  at  the  price  fixed 
by  her  testatrix;  upon  this  state- 
ment, a  very  small  general  residue 
appeared.     The    legatee,    who   was 
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also  tenant  of  the  property,  did  not 
exercise  the  option  of  purchasing, 
but  he  retained  the  interest  on  his 
legacy,  and  paid  the  balance  of  rent, 
which  did  not  keep  down  the  inter- 
est on  her  legacy  to  the  executrix. 
On  a  suit  by  the  legatee, — Hdd,  that 
there  was  an  admission  that  the  par- 
ticular property,  not  the  general 
assets,  was  sufficient  for  payment  of 
the  legacy,  and  that  the  executrix 
was  not  personally  liable  j  but  that, 
by  the  course  of  her  conduct  for 
thirty  years,  she  had  lost  her  priority. 
Severs  v.  Severs,  400 

Vested. 

3.  Residuary  estate  consisting  of 
a  mixed  fund,  real  and  personal,  was 
given  to  trustees,  in  trust  to  pay  the 
income  to  a  tenant  for  life;  and 
upon  trust,  after  her  decease,  to  con- 
vet/f  pay,  and  assign  a  share  of  the 
entirety  unto  and  among  all  and 
every  her  children,  as  and  when 
they  should  respectively  attain 
twenty-one,  as  tenants  in  common ; 
and  in  case  there  should  be  but  one 
child,  then  unto  such  only  child,  and 
to  whom  the  testator  devised  and 
bequeathed  the  same  accordingly: 
There  being  issue  three  such  children 
who  survived  the  tenant  for  life,  two 
of  whom  died  under  twenty-one: — 
Hdd,  that  all  three  took  vested  in- 
terests absolutely.   Kingy.Isacbcson, 

371 

Void/or  Uncertainty, 

4.  A  testator  by  his  will  gave  to 
trustees  1000^  stock,  entrust,  to  pay 
the  dividends  to  his  nephew  for  life, 
and  after  his  decease,  in  case  his 
nephew's  wife  should  siirvive  him,  to 
pay  the  same  to  her  for  life ;  and 
afterwards,  on  trust  to  pay  the 
capital  among  his  nephew's  children. 
The  nephew  died  unmarried,  but 
left  surviving  a  woman  with  whom 
he  had  cohabited  for  many  years, 


who  was  supposed  by  the  testator  to 
be  his  wife,  and  was  frequently  re- 
ferred to  as  such: — Edd,  the  gift 
was  void.  Be  Davenport's  Trust,  126 

LIMITATIONS  (STATUTE  0F> 

1.  An  executor  may  pay  a  debt 
proved  to  be  justly  due  by  his  tes- 
tator, although  banned  by  the  Statute 
of  limitations;  and  on  the  same 
principle  may  have  a  right  to  retain 
his  own  just  debt,  although  barred 
by  the  statute. 

Semble,  that  the  executor's  ri^t 
to  retain  for  his  own  debt  may  be 
asserted,  not  only  after  the  assets 
have  been  paid  by  him  into  Court, 
but  at  any  time  before  the  distribu- 
tion of  the  estate.  Stahlschmidt  v. 
LeU,  415 

2.  A  defendant^  not  being  required 
by  the  bill  to  do  so,  did  not  file  any 
answer.  The  cause  came  on  upon  a 
motion  for  a  decree,  when  the  de- 
fendant at  the  bar  pleaded  the 
Statute  of  Limitations;  the  Court, 
holding  that  a  defendant,  who 
intends  to  set  up  such  a  defence, 
ought  to  do  so  by  answer,  disallowed 
the  objection  thus  taken.  Holding 
V.  Barton,  -^VP^  ^™^ 

LUNATIC  (GUARDIAN  AD 
LITEM  TO  A). 
In  a  suit,  commenced  by  summons, 
for  the  administration  of  the  estate 
of  an  intestate,  against  the  adminis- 
tratrix and  her  husband,  the  husband 
became  lunatic,  though  not  so  found 
by  inquisition,  and  the  Court,  on 
motion  ex  parte,  supported  by  affi- 
davit of  fitness,  appointed  a  guurdian 
ad  litem.  In  re  Osbaldiston^s  Estate. 
Osbaldiston  v.  Orotother,       App.  xii 

MARRIAGE  SETTLEMENT. 

In  determining  the  rights  of  chil- 
dren under  a  marriage  settlement,  the 


MORTGAGOR  AND  MORTGAGEE. 


PARTIES. 
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Court,  unless  prevented  bj  clear  and 
distinct  words,  will  hold  that  children 
who  attained  twenty-one,  and  died, 
living  their  parents,  took  vested  in- 
terests under  the  settlements. 

The  Court  will  lay  hold  of  minute 
circumstances  in  favour  of  such  con- 
struction.    Bailie  v.  Jackson,      175 

See  Reformino  Settlement. 

MINES. 
See  Cost  Book  Systbil 

MORTGAGOR  AND  MORT- 
GAGEE 

1.  An  equitable  mortgagee  filed  a 
claim  for  an  account,  and  for  the  ap- 
pointment of  new  trustees,  against 
the  heir  (who  disclaimed)  of  a  de- 
ceased trustee ;  and  an  inquiry  being 
asked  at  the  hearing  to  ascertain  the 
parties  entitled  to  the  equity  of  re- 
demption, the  Court  revised,  at  the 
instance  of  a  party  having  only  a 
redeemable  interest,  to  direct  inqui- 
ries which,  on  the  satisfaction  of 
the  mortgage,  might  become  useless. 
WeiherUl  v.  GarbuUy  124 

2.  In  a  claim  filed  by  a  mortgagee 
praying  payment^  a  sale,  or  foreclo- 
sure, the  Court,  under  the  48th  sec- 
tion of  the  15  &  16  Vict.  c.  86,  will 
not  in  the  first  instance,  and  in  the 
absence  of  the  owners  of  the  equity 
of  redemption,  decree  an  immediate 
sale,  but  will  fix  a  time  for  payment, 
and,  in  default  thereof  direct  a  sale. 
Smith  V.  JRobinson,  140 

3.  Under  the  common  decree  in  a 
foreclosure  suit,  the  Chief  Clerk's 
certificate  having  fixed  a  time  and 
place  for  the  repayment  by  the 
mortgagor  of  what  was  due  for 
principal  and  interest,  the  plaintifis* 
solicitor  attended  at  the  time  and 
place  appointed,  but  without  any 
power  of  attorney  fix)m  the  plaintiff 
to  receive  the  mortgage  monies;  the 
mortgagor  made  default.  Upon  a  mo- 
tion for  the  order  absolute  to  foreclose : 


— Held,  it  is  the  mortgagor's  light  to 
have  every  formality  strictly  observ- 
ed.    Gimiey  v.  Jackson,     App.  xxvi 
See  Costs. 

Fbagticb,  1. 

MORTMAIN. 

A  legacy  of  4000^.  to  trustees,  in 
trust  to  apply  the  dividends  towards 
the  maintenance,  support^  and  carry- 
ing on  of  a  week-day  or  Sunday 
school,  to  be  established  in  the  parish 
of  W.,  with  an  express  direction  that 
no  part  of  the  4000^.  should  be  ap- 
plied in  the  purchase  of  lands^  or  in 
the  purchase  or  erection  of  buildingsf, 
the  testatrix  stating  her  expectation 
that  other  persons  would,  at  their 
expense,  purchase  the  necessaiy  land 
and  building  for  the  above-named 
purpose  \—HM,  valid,  and  not  with- 
in the  Statute  of  Mortmain.  Ccmood 
V.  Thompson,  409 

ORDERS  OF  COURT. 
44th  Obber  of  Aprii^  1852. 

See  Documents  (Production  of),  3. 
Practice,  5. 

PARENTAL  INFLUENCK 
See  Solicitor  and  Client,  2. 

PARTIES. 

1.  The  Act  to  amend  the  practice 
in  Chancery  (15  &  16  Vict,  a  86,  s. 
42,  r.  9,)  having  given  a  discretion 
to  the  Court  to  treat  trustees^  in 
whom  the  legal  estate  vests,  as  re- 
presenting the  trust  or  not,  upon  a 
claim  by  a  mortgagee,  seeking  to 
foreclose  an  estate  against  the  trus- 
tees only  of  an  estate  in  remainder, 
"  in  trust  for  certain  persons  therein 
named  or  mentioned,"  the  Court,  in 
exercise  of  such  discretion,  required 
that  the  cestuis  que  trust  shoidd  be 
made  parties,  or  that  an  affidavit  be 
produced  that  they  had  notice,  and 
did  not  object  to  the  proposed  de- 
cree.    Tuder  v.  Morris,  503 
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2.  One  of  two  executorsy  oo-de- 
fendantSy  who  was  also  a  residuary 
legatee,  having  died  insolvent  and 
without  any  representative,  after  an 
order  for  accounts  and  inquiries  made 
upon  an  ordinary  claim,  held,  that 
the  suit  might  be  prosecuted  under 
the  Stat  15  &  16  Vict  c.  86,  in  like 
manner  as  if  a  legal  personal  repre- 
sentative had  been  served  and  had 
appeared.     Rogers  v.  Jones,  17 

See  Tbust  Monies  (Following). 

PLEA. 
See  Husband  and  Wife,  2. 

PLEADING. 

See  Limitations  (Statute  of),  2. 

PORTIONS  (ACCUMULATION 
OF). 

See  Thellusson  Act. 

PRACTICE. 

Corweycmcing  Gowned  of  Court. 

1.  In  an  administration  suit  a 
mortgage  of  the  copyhold  estates  was 
directed  to  be  settled  by  the  Judge 
of  the  Court  to  which  the  cause  waSs 
attached.  The  Court  refused  the  ap- 
plication of  the  intended  mortgagee, 
that  his  own  counsel  might  settle 
the  draft  mortgage  on  his  behalf  at 
the  costs  of  the  estate.  Nicholeon  v. 
Jeyea,  '^PP*  ^^ 

Order  to  Bevi/ve, 

2.  The  heir-at-law,  being  made  a 
defendant  to  a  claim  filed  by  a  sim- 
ple contract  creditor  of  a  testator, 
died,  having  by  his  will  devised  the 
estate  sought  to  be  made  assets  to 
his  son  upon  trust  for  sale,  and  upon 
further  trust  out  of  the  proceeds 
thereof  to  pay  a  legacy  to  his  ex- 
ecutors : — ZTe^,  on  amotion  to  revive 
the  suit  against  the  devisee  and  ex- 
ecutor of  the  heir-at-law,  that  this 
was  a  transmission  of  interest  with- 
in the  52ud  section  of  the  15  &  16 


Vict  a  86  j  but  that  the  order,  being 
ex  parte,  is  liable  to  be  discharged. 
Lofoey,  Wateon,  123 

SolicUor'e  BilL 

3.  A  solicitor,  who  had  acted  <hi 
behalf  of  four  defendants  to  a  suit  in 
equity,  becoming  bankrupt,  his  as- 
signees made  out  and  delivered  to  one 
of  such  defendants  a  bill  for  the  or- 
dinary costs  of  suit.  Upon  taxation, 
the  Taxing  Master  allowed  as  against 
the  defendant  only  one-fourth  part 
of  the  ordinaiy  costs  of  suit. 

On  appeal,  held,  the  practice  was 
so  well  established  that  it  had  become 
the  law  of  the  Court.  In  re  Coiqvk- 
houn,  App.  i 

Subpcena  ad  TeeUficandum, 

4.  Upon  a  motion  for  leave  to  is- 
sue a  subpoena  ad  testificandum,  for 
the  hearing  of  the  cause,  under  the 
39th  section  of  15  &  16  Vict.  c.  86 : 
— Held,  that  the  Court  has  no  au- 
thority under  that  section  to  issue  a 
subpoena^  but  that  the  mode  of  pro- 
ceeding under  that  section  is  by  an 
order,  to  be  made  at  the  hearing  of 
the  cause.     May  v.  Biggenden,    133 

Supplementary  MaUer. 

5.  The  dividends  of  a  fund  in 
Court  were,  by  an  order  made  in  a 
cause,  directed  to  be  paid  to  one  of 
the  defendants,  an  unmarried  lady, 
during  her  life,  or  until  further  or- 
der, with  liberty  to  apply.  The 
lady  having  married,  she  and  her 
husband,  by  petition,  stating  the 
marriage  and  a  settlement  of  the 
dividends  on  her  to  her  separate  use, 
prayed  an  order  directing  the  pay- 
ment of  the  dividends  to  the  separate 
use  of  the  lady,  and  that  the  plaintiff 
might  be  directed,  under  the  44th  Or- 
der of  August,  1852,  to  enter  on  re- 
cord a  statement  of  the  marriage  and 
the  nature  and  effect  of  the  marriage 
settlement.  The  Court  hdd,  that  an 
order  for  payment  of  the  dividends 
might  be  made,  but  declined  to  give 


PRACTICR 


PURCHASE  BY  THE  COURT.  639 


an  J  Bucli  direction  to  the  plaintiff  as 
asked.     LangcUde  v.  Gill,  24 

Trustee  out  of  Jurisdiction. 

6.  On  making  an  order  of  fore- 
closure absolute,  tlie  Court  refused 
to  add  a  declaration  under  the 
Trustee  Act,  1850,  that  the  mort- 
gagor being  out  of  the  jurisdiction  is 
a  trustee,  in  order  to  found  upon  it 
a  subsequent  application  for  a  vest- 
ing order.  Such  a  declaration  can 
be  obtained  only  on  a  separate  appli- 
cation.    Smith  y.  Boucher,  72 

Dismissing  BiU. 

7.  After  bill  filed,  the  sole  defend- 
ant became  bankrupt,  and  obtained 
her  certificate,  and  then  put  in  her 
answer,  stating  these  facta  No  pro- 
ceedings were  taken  for  six  years, 
and  the  defendant  moved  for  the 
dismissal  of  the  bill,  with  costs. 
The  plaintiff,  not  desiring  to  proceed, 
offered  to  do  so  rather  tiban  pay  the 
costs.  The  Court  dismissed  the  bill 
without  costs.     Kemball  v.  Waldu^, 

App.  xxvii 

Miscellaneous, 

8.  The  Accountant-Gkneral*s  bro- 
kerage on  compensation  money  or- 
dered to  be  pcdd  by  the  railway  com- 
pany, so  as  not  to  be  deducted  out  of 
the  money  paid  into  Court  In  re 
The  Kendd  amd  Westmorelcmd  Rail- 
way Act,  App.  XV 

9.  The  application  by  a  husband 
and  wife  to  defend  in  form&  pauperis 
in  a  suit  respecting  her  reversionary 
estate  in  land,  requires  no  special 
motion,  and  such  a  motion  was  dis- 
missed.    PiU  V.  PiU,  App.  xiv 

10.  Where  all  the  cestuis  que  trust 
were  served  with  the  copy  of  a  bill 
for  appointment  of  new  trustees  and 
transfer  to  them  of  the  trust  fund, 
there  being  nothing  asked  in  the  bill 
as  to  the  transfer  of  the  fund  into 
Court : — Hdd,  that  all  the  cestuis  que 


trust  must  be  served  with  notice 
of  motion  to  transfer  the  fund  into 
Court,  as  there  was  nothing  in  the 
bill  to  indicate  that  it  was  intended 
so  to  deal  with  the  trust  fund.  Lewd- 
Un  V.  Gobbdd,  572 

11.  The  original  petition  having 
been  lost,  the  Court  allowed  the  copy 
left  for  the  Judge  to  be  filed.  Smith 
V.  Harwood,  137 

12.  In  a  suit  by  an  executor  to 
administer  his  testator's  estate, 
where  the  fund  to  be  administer- 
ed was  divisible  in  equal  shares 
among  many  persons  ascertained  by 
the  Master,  the  Court  ordered  the 
apportionment  to  be  made  by  affi- 
davit at  the  hearing. 

Where  the  share  of  a  married 
woman  was  subject  to  payment  of 
costs  unascertained,  whidi  might  be 
expected  to  reduce  it  to  200^  or  less, 
the  Court,  to  save  further  expense, 
ordered  it  to  be  paid  to  the  husband, 
and  dispensed  with  any  examination 
as  to  the. consent  of  the  wife.  Ro- 
berts V.  CoOeU,  138 

SeeAxBXDmQ  Bill. 
Claim. 

DocuMKNTS  (PaoDucrnoN  of). 
Evidence, 
lxtkatic  (guabdiak  ad  litem 

TO  a). 

mobtgaqob  and  mortgaoee,  1, 2. 
Revive  (Obdeb  to). 
Secubitt  fob  Costs. 
Settlement. 

PURCHASE  BY  ORDER  OF 
COURT. 

The  Conveyancing  Counsel  having 
certified  that  the  title  to  a  proposed 
purchase  of  land, ''  though  not  a  good 
title  of  sixty  years,  was  a  safe  hold- 
ing one,**  and  the  purchase  appear- 
ing in  other  respects  desirable  and 
for  the  benefit  of  an  infimt,  it  was 
sanctioned  by  the  Court     Re  The 
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Sheffield  and 
Company, 


Jtotherham 


Baikoay 
App.  iv 


RAILWAY  COMPANY. 
Where  compensation  money  was 
paid  into  Court  by  a  railway  com- 
pany on  an  agreement  with  tenant 
for  life  for  purchase  of  the  fee  simple, 
but,  on  investigating  the  title,  part 
of  i^ie  land  was  found  to  be  copyhold 
with  a  defective  title  as  to  one  un- 
divided moiety,  the  Court  ordered 
an  apportionment  of  the  money,  so 
as  to  carry  over  the  amount  repre- 
senting the  price  of  that  part  of  the 
land  to  which  a  good  title  was  made, 
and  the  dividends  to  be  paid  to  the 
tenant  for  life,  but  t}ie  capital  not  to 
be  paid  out  without  notice  to  the  com- 
pany.    In  re  Perk^  JSstate,  545 

See  Injunction,  1,  2. 

Yendob  and  Fubghaseb,  6. 

RAILWAY  TOLLS. 
See  Injunction,  2. 

REAL  ESTATK 
See  CoNVEBSiON. 
JuDOMENT  Debt. 

REFORMING  SETTLEMENT. 
On  clear  evidence  of  mistake,  a 
marriage  settlement  of  a  .lady's  for- 
tune, reformed  by  striking  out  a  pro- 
viso against  anticipation  of  her  sepa- 
rate estate,  she  having  executed  it 
on  a  representation  that  the  most 
unlimited  control,  over  both  prin- 
cipal and  interest,  was  secured  to 
her,  it  having  been  agreed  before  the 
marriage  that  she  shotdd  continue  to 
possess  the  same  power  of  disposition 
which  she  then  had.  Torre  v. 
Torre,  518 

REMOTENESS. 
Freehold    and    leasehold    estates 
were  devised  upon  trust,  after  cer- 
tain trusts  that  failed,  to  receive  the 
rents,  and  pay  them  for  the  benefit 


of  the  testatoi's  daughter's  son  R., 
and  all  other  sons  she  should  leave, 
until  he  and  they  should  attain  the 
age  of  twenty-five  years,  and  on  at- 
taining that  age,  in  trust  for  the 
heirs,  executors,  administrators,  and 
assigns  of  the  said  R.,  and  all  other 
such  sons  as  the  daughter  should 
leave,  who  should  attain  the  age  of 
twenty-five  years ;  but  if  the  daugh- 
ter should  leave  no  sons,  and  Uiey 
should  die  without  attaining  that 
age,  then  in  trust  for  other  objects 
—Ifdd,  that  the  gift  to  R  and  the 
other  sons  of  the  testator's  daughter 
was  well  vested  in  them,  though 
liable  to  be  divested  in  case  of  ^es^ 
under  the  age  of  twenty-five. 

Observations  on  Porter  v.  Fox  (6 
Sim.  485),  and  how  &r  it  is  con- 
sistent with  Leake  v.  Bobinaon  (2 
Mer.  203). 

Other  freehold  and  leasehold  es- 
tates were  devised,  upon  trust  to  re- 
ceive the  rents,  and  pay  them  to 
the  testator's  daughter  for  life,  and 
after  her  decease  to  apply  the  rents, 
or  so  much  thereof  as  should  be  ne- 
cessaiy,  for  the  maintenance  of  the 
daughter's  son  R,  and  aU  other  sons 
she  should  leave,  until  they  should 
attain  twenty-five  ;  and  on  their  at- 
taining that  age,  in  trust  for  R  and 
such  other  sons  for  life  as  tenants  in 
conmion ;  and  after  their  deceases, 
in  trust  for  the  eldest  son  of  R,  and 
the  eldest  of  all  and  eveiy  of  the 
sons  of  the  testator's  daughter,  and 
their  heirs  male  in  tail,  as  should 
survive  her,  with  trusts  over  in  de- 
fault of  issue  : — Held,  that  the  eldest 
son  of  R,  and  the  sons  of  the  daugh- 
ter other  than  R,  were  presently 
entitled  as  tenants  in  tail  male  in 
remainder  as  to  the  fireehold  estates; 
and  that,  the  freehold  and  leasehold 
lands  being  given  together,  the  estate 
in  the  freehold  being  vested  in  tail, 
the  estate  in  the  leasehold  must  vest 
absolutely  in  the  first  tenant  in  tail 
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SemUey  a  gift  hj  will  to  an  in- 
dividual named  and  known  to 
the  testator  does  not  fail  because 
there  are  words  superadded  which 
include  a  class  to  take  with  him,  as 
to  which  ojass  the  gift  must  wholly 
fail,  because  as  to  some  of  them  it 
might  be  too  remote :  mom,  where 
an  individual  is  named  as  one  of  a 
class.     Jamu  v.  Lord  Wynford^    40 

REVIVE  (ORDER  TO). 

The  order  to  revive  under  the 
52nd  section  of  the  15  k  16  Vict 
c  86,  is  of  course ;  but  where  any- 
thing beyond  the  order  to  revive  is 
required,  there  must  be  a  special  ap- 
plication to  the  Court  GoodailY. 
SkerraU,  App.  vii 

SAFE  HOLDING  TITLE. 
See  PuBCHASE  by  Coubt. 

SECURITY  FOR  COSTS. 

The  bond  of  "  The  British  Guar- 
antee AsRodation,**  incorporated  by 
Act  of  Parliament,  held  a  sufficient 
security  imder  an  -  order  to  giye 
security  for  costs.  FUatow  v.  Johv- 
son,  App.  XX 

SEQUESTRATION  (WRIT  0F> 

The  discharge  under  the  Insol- 
vent Debtoi^s  Act,  of  one  whose 
estate  was  in  possession  of  sequestra- 
tors, for  breach  of  an  order  for  non- 
payment of  moDey,  does  not  entitle 
the  assignee  in  insolvency  to  dis- 
charge the  sequestration,  although  it 
discharges  the  person  of  the  insol- 
vent 

The  writ  of  sequestration  is  in 
rem,  and  not  in  personam. 

Rents  in  the  hands  of  sequestra- 
tors, ordered  to  be  paid  to  mortga- 
gees, who  had  been  prevented  by 
the  sequestration  from  taking  pos- 
session, and  whose  title  was  found 
under  examination  pro  interesse  suo. 
Tatham  v.  Farker,  506 


SETTLEMENT. 

Where  300^.,  part  of  a  fund  in 
Court,  was  to  be  settled  by  the 
Court,  the  petition  for  the  settle- 
ment was  referred  to  Chambers;  and, 
after  consideration,  the  trusts  were 
inserted  in  the  order,  instead  of  the 
settlement  being  referred  to  the  Con- 
veyancing Counsel  Chamberlain  v. 
Chamberlain,  App.  xxviii 

See  Mabbiaob  Sketlemkmt. 
Refobmino  Settlement. 


SOLICITOR  AND  CLIENT. 

1.  The  Court  will  not  permit  a 
solicitor  or  confidential  agent  to  re- 
main in  possession  of  any  property 
acquired  by  his  neglect  of  duty, 
even  where  that  neglect  does  not 
amount  to  fraud.  Hindson  v. 
WeatheriU,  604 

2.  The  solicitor  and  confidential 
friend  of  a  father  and  son,  being  a 
large  creditor  of  the  father  on  a 
mortgage  of  his  life  estate,  with  cer- 
tain policies  of  assurance  on  the 
Other's  life,  induced  the  son,  who 
was  immediate  tenant  in  tail  in  re- 
mainder, to  concur  in  executing  a 
disentaiUng  deed  a  month  after  the 
son  came  of  age^  and  to  execute  a 
mortgage  charging  this  debt  of  the 
father  on  the  inheritance,  the  policies 
of  assurance  being  at  the  same  time 
assigned  for  the  benefit  of  the  son. 
The  counsel  employed  to  prepare 
the  deeds  cautioned  the  solicitor  that 
the  transaction  might  be  impeached; 
and,  by  his  advice,  another  solicitor 
was  consulted  on  behalf  of  the  son, 
who  declined  to  advise  the  son  to 
enter  into  the  transaction: — Held, 
that  the  son  was  entitled  to  set  aside 
the  mortgage  on  the  terms  of  re- 
storing the  policies  of  assurance. 
Held  also,  that,  one  of  the  policies 
having  been  sold  by  the  son,   by 
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STATUTES. 


THELLUSSON  ACT. 


advice  of  the  solicitor,  to  pay  the 
premiums  on  the  oiherS)  the  restora- 
tion of  the  money  produced  by  that 
sale  was  sufficient. 

Three  subsequent  mortgages,  one 
to  the  solicitor,  and  the  two  others 
to  strangers,  the  monies  advanced  on 
which  were  applied  or  invested  in 
land,  of  which  the  son  had  the  bene- 
fit:— Hddy  not  to  be  a  sufficient 
confirmation. 

Four  years  aflier  the  first  mortgage, 
the  solicitor,  after  an  ineffectual  at- 
tempt to  sell  on  behalf  of  the  &ther 
and  son,  himself  became  the  pur- 
chaser of  the  £unily  estate,  on  an 
apportionment  of  a  part  of  the 
purchase-money  to  the  son,  which 
waa  less  than  the  fair  value  of  his 
remainder  in  fee: — Held,  that  the 
sale  was  invalid,  and  that  the  con- 
veyance as  against  the  son  could 
only  stand  as  a  security  for  the 
amount  of  purchase-money  appointed 
to  the  son.     King  v.  Siwery,       271 

See  Practice,  3. 

SPECIFIC  PERFORMANCK 
See  y  ENBOB  Aim  Pubchaseb. 

STATUTES. 

1  Will.  4,  a  65,  &  17. 

See  Infant,  1. 

1  &2  VioT.  a  110. 
See  JuDOMEKT  Debt. 

lO&ll  Vict.  a96. 
See  Tbubtbb  Relief  Act. 

15  &  16  Vict.  cc.  80  k  ^^. 
See  Evidence,  4. 

15  &  16  Vict,  a  86,  a.  18. 
See  Documents  (PBODucnoN  of),  3. 

15  k  16  Vict.  c.  86,  s.  38. 
See  Evidence,  6. 


15  k  16  Vict,  a  86,  &  39. 
^S^e^  P&AcncB,  4. 

15  k  16  Vict.  c.  86,  s.  48. 
See  MoBTGAOOB  and  Mobtoaoeb,  % 

PABTIE& 

15  &  16  Vict.  c.  86,  &  5%. 
See  Practice,  2. 

15  k  16  Vict,  a  86,  a  54. 
See  Evidence,  3. 

SURETY. 

A  surety  is  discharged  where  the 
creditor,  by  neglecting  the  statatoiy 
formalities,  lost  the  benefit  of  an  ex- 
ecution under  a  warrant  of  attorney, 
which,  according  to  the  agreement  of 
suretyship,  he  had  proceeded  to  en- 
force upon  a  notice  by  the  surety. 
Wataan  v.  Alceck,  319 

TENANT  FOR  LIFR 
See  Leaseholds  (Renewal  of). 

THELLUSSON  ACT. 

A  testator  gave  a  sum,  which,  to- 
gether with  150,000^.,  to  which  her 
four  sons  were  otherwise  entitled, 
would  make  up  50,000^  to  each  of 
them.  She  directed  that  the  '^  por- 
tion" of  50,0002.  for  one  of  such  sons 
should  be  pcdd  to  trustees,  to  invest 
the  same  during  his  life,  and  to  dis- 
pose of  a  competent  part  of  the  in- 
come in  his  maintenance,  and  from 
time  to  time  to  invest  the  surplus 
income,  to  the  intent  that  the  same 
might  accumidate  for  the  benefit  of 
the  persons  who,  under  her  will, 
should  be  entitled  thereto ;  and  upon 
trust,  after  the  decease  of  her  said 
son,  to  dispose  of  a  competent  part 
of  the  said  50,0002.  and  accumula- 
tions in  the  maintenance  of  the  son's 
children  during  their  minorities,  or 
until  their  portions  should  become 
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TRUSTEE. 
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payable  under  the  will,  and  te  di- 
vide the  50,0001  and  aooumulationB 
among  the  children  of  the  Bon  at 
twenty-one  or  marriage ;  and  if  the 
eon  should  die  without  leaving  iasue, 
the  testatrix  directed  the  50,000^ 
with  the  accumulations  to  sink  into 
the  residue  given  for  the  benefit  of 
another  of  her  four  sons: — Held, 
that  the  trust  for  accumulation  was 
within  the  exception  in  the  Thellu»- 
son  Act,  as  being  of  a  "  portion,"  and 
was  a  valid  trust  MiddkUm  v. 
Loah,  61 

TOLLS  (RAILWAY) 
See  Injunctiok,  2. 

TRUST  FAILING. 
See  Kin  (Next  of),  2. 

TRUST  MONIES  FOLLOWING. 

The  directors  of  a  railway  com- 
pany, provisionally  registered,  agreed 
with  two  canal  companies  to  pui^hase 
the  canals,  of  which  one  was  beyond 
the  limit  of  deviation,  and  paid  down 
10,000^.  deposit,  to  be  forfeited  if 
the  purchase  should  notbecompleted; 
with  a  stipulation  that  such  deposit 
should  be  paid  by  the  directors  out 
of  their  own  monies  so  as  not  to 
affect  the  vendors  with  any  trusts 
relating  to  the  funds  of  the  railway. 
The  subscribers*  agreement  did  not 
authorise  the  agreement. 

The  railway  company  having  been 
dissolved,  and  its  affairs  in  course  of 
being  wound  up  under  the  Winding- 
up  Actef,  a  bill  was  filed  by  a  share- 
holder of  the  railway  company  against 
the  canal  company  and  the  official 
manager  of  the  railway,  to  recover 
the  deposit. 

Hddf  that  the  money  must  be  re- 
garded as  belonging  to  the  railway 
company,  and  that  the  vendors  being 
affected  with  notice  of  that  &ct,  the 
deposit  must  be  returned. 


VOL.   I. 


HM  ateo»  that  a  suit  by  a  share- 
holder against  the  vendors  making 
the  official  manager  a  defendant  was 
properly  constituted.  Bryson  v.  The 
Warwick  wnd  Birndngham  Ccmal 
Compomy,  447 

TRUSTER 
Incapacity  to  act. 

1.  In  a  deed  of  settlement  of  pro- 
perty in  the  City  of  London,  it 
being  declared,  that  if  either  of  the 
trustees  should  die^  or  decline  or 
become  incapable  to  act,  it  should 
be  lawful  to  appoint  a  trustee  in  his 
roouL  One  trustee  having  for  several 
years  been  domiciled  in  New  York 
as  a  bookseller — Held,  he  was  inca- 
pable of  acting  within  the  meaning 
of  the  deed.     Mennard  v.  Wel/ord^ 

426 
Breach  of  Truet 

2.  Under  a  marriage  settlement 
containing  the  usual  powers  of  sale 
and  exchange,  with  power  to  the 
trustees  (of  whom  one  was  a  minor), 
with  the  consent  in  writing  of  the 
wife,  to  lend  the  whole  or  part  of 
the  proceeds  to  the  husband  on  his 
bond,  the  trustees,  in  order  to  make 
the  loan,  inconsiderately  sold  the 
estate  under  the  power  to  the  fiunily 
solicitor,  who,  as  owner  thereof, 
raised  a  sum  of  money  by  way  of 
mortgage,  of  which  part  was  paid 
to  the  husband  The  solicitor  after- 
wards resold  the  estate,  no  money 
being  paid,  to  the  husband,  who,  for 
valuable  consideration,  mortgaged  it 
to  other  persons,  and  soon  after  be- 
came insolvent.  On  a  bill  filed  by 
the  infimts  interested  under  the  set- 
tlement, impeaching  the  sale :  ^Hdd, 
they  were  entitled  to  have  the  inheri- 
tance re-conveyed,  free  from  incum- 
brance, to  the  uses  of  the  settlement 
Rcbinaon  v.  Brigga,  188 

2.  The  solicitor  having  funds  in 
his  hands,  the  property  of  another 

XX  8.  O. 
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client,  applied  tliem  in  discharging 
the  prior  mortgage  for  raising  the 
money  lent  to  the  husband,  and,  as 
owner  of  the  estate,  executed  a  mort- 
gage to  his  client  for  the  amount 
advanced: — EM,  there  being  an 
infirmity  in  his  own  title,  he  could 
convey  no  valid  equitable  interest  to 
his  mortgagee.  Ibid. 

3.  The  husband,  as  purchaser 
from  the  solicitor,  being  in  treaty 
for  a  loan  on  mortgage  of  the  estate, 
abstracts  were  deUvered,  which  dis- 
closed the  marriage  settlement,  the 
conveyance  to  the  solicitor  as  pur- 
chaser under  the  power,  the  covenant 
to  repurchase  by  the  husband,  and 
the  deed  of  confirmation  by  the 
infimt  trustee;  the  mortgage  being 
completed — Held,  that  the  abstract 
disclosed  what  ought  to  have  put 
the  mortgagees  on  inquiry ;  and  that 
they  were  ejected  with  notice.   Ibid. 

4.  The  duties  of  trustees  selling  un- 
der a  trust  or  power  to  sell  are  not 
properly  discharged  by  selling  to  the 
fsunily  solicitor  without  proper  cau- 
tion and  previous  inquiry  as  to  the 
value,  the  sale  being  a  contrivance  to 
raise  money  to  lend  to  one  of  the 
cestui  que  trusts,  to  whom  the  trus- 
tees had  power  to  lend  it.  Ibid 

See  Husband  Aim  Wife,  2. 

TRUSTEE  RELIEF  ACT. 

Some  portion  of  a  trust  fund, 
payable  by  instalments,  was  paid  by 
the  trustee  into  Court,  under  the 
Trustee  Relief  Act  Upon  a  peti- 
tion seeking  payment  of  the  fund  so 
paid  in,  the  trustee  was  ordered  to 
pay  the  future  instalments  from  time 
to  time  as  he  should  receive  them  to 
the  cestui  que  trust,  whose  title  was 
clear.  He  WrigfU's  SettlemeTil,  A^p^,  y, 

VENDOR  AND  PURCHASER 
1.  It  is  a  misdescription  in  par- 
ticulars of  sale  to  describe  a  house 


as  Na  58,  Pall-mall,  opposite  Mari- 
borough-house;  where  the  house 
was,  in  &ct,  not  in  Pall-mall,  but 
was  situate  behind  No.  57,  PaU-mali, 
having  an  entrance  witii  a  door, 
which  for  many  years  bore  the 
designation  of  No.  58,  and  a  separate 
passage,  about  sixty-five  feet  long, 
and  three  feet  eight  inches  wide, 
across  the  ground  floor  of  Na  57, 
between  the  basement  and  upper 
stories  of  No.  57.  Held,  that,  the 
particulars  having  indicated  no  pe- 
culiarity in  the  access  to  the  house, 
and  the  objection  on  this  point 
having  been  taken  as  soon  as  it  was 
known,  the  purchaser  was  entitled 
to  have  the  contract  rescinded. 
StanUm  v.  TaitenaU,  529 

2.  Although  the  Court  will  not 
compel  performance  of  a  contract 
obtained  from  a  person  in  a  state 
of  intoxication;  yet,  where,  after  a 
contract  fiiirly  entered  into  with  a 
man  addicted  to  drinking,  to  sell 
to  the  plaintiff  leasehold  premises 
for  7352.,  another  person,  with  notice 
of  this  contract,  within  a  few  days 
prevailed  on  the  vendor  to  seU  and 
execute  an  assignment  thereof  to 
him  for  7602.,  the  Court  decreed 
specific  performance  of  the  first  con- 
tract.    Shaw  V.  Thadlaray,  537 

3.  Where,  between  the  date  of  the 
contract  and  conveyance,  any  de- 
terioration to  the  property  occurs* 
frt>m  accident,  without  the  fiiult  of 
either  party,  tiie  loss  fiJls  on  the  pur> 
chaser.  But  where,  without  any  im- 
proper neglect  or  delay,  a  purchase 
could  not  be  completed  for  three 
years,  and  the  death  of  a  trustee  for 
sale  occasioned  the  expense  of  a  fine 
on  a  new  admittance,  although  by 
the  contract  the  conveyance  was  to 
be  at  the  expense  of  the  pur- 
chaser: —  Held,  that  the  extraordi- 
nary expense  of  the  fine  should  be 
borne  by  the  trust  estate.  Para- 
more  v.  Greenslade,  541 
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4.  A  purchaser  Imving  agreed  to 
buy  certain  land  and  bleach  works 
for  7770/.,  and  to  take  the  plant  and 
machineiy  at  a  valuation: — Hddy 
that  the  necessitj  of  a  valtiation  was 
no  reason  for  refusing  specific  per- 
formance at  the  suit  of  tiie  vendor. 
Jackson  v.  Jackson,  184 

5.  A  vendor  and  a  purchaser  being 
in  treaty  for  the  sale  and  purchase 
of  an  estate,  the  vendor  wrote  to  his 
solicitor,  stating  that  the  purchaser 
had  agreed  to  purchase  his  estate  for 
60,000/.,  and  requested  him  to  settle 
an  agreement  on  that  basis  for  them 
to  sign,  adding  that  he  had  given  to 
the  piuxshaser  a  copy  of  this  letter 
not  signed,  as  a  memorandum.  The 
purchaser  subsequently  wrote  to  the 
vendor^s  solicitor,  inquiring  when  he 
would  forward  to  him  the  draft  of 
the  agreement  relative  to  the  pur- 
chase he  had  concluded  with  the 
vendor  for  his  estate  in  that  county. 
Prior  to  the  execution  of  the  con- 
veyances the  purchaser  made  his  will, 
by  which  he  devised  the  subject- 
matter  of  the  treaty  to  trustees  upon 
certain  trusts: — Hdd,  that,  at  the 
date  of  his  will,  the  purchaser  had 
a  deviseable  interest  in  the  estate. 

A  letter,  signed  by  the  purchaser, 
not  containing  the  terms  of  the  con- 
tract, but,  on  a  figur  view  of  the 
evidence,  referring  (though  not  in 
terms)  to  a  memorandum  containing 
them: — Hddy  sufficient  within  the 
Statute  of  Frauds. 

Semble,  a  purchaser  who  has  made 
but  not  signed  a  contract,  the  terms 
of  which  are  proved,  and  which  is 
signed  by  the  vendor,  has  a  devise- 
able  interest  in  the  subject  matter. 
Morgan  v.  Hol/ord,  101 

6.  A  landowner,  served  by  a  rail- 
way company  with  the  usual  notice 
to  treat,  sent  in  particulars  of  his 
claim  demanding  a  specified  sum,  and 
shortly  afterwards  served  the  com- 


pany with  the  ordinary  notice  under 
the  68th  section  of  the  8  &  9  Vict, 
a  18.  The  company  not  having 
summoned  a  jury  within  twenty-one 
days,  the  landowner  brought  an 
action  for  the  sum  specified  against 
the  company,  upon  which  their  so- 
licitor ifToie  to  the  other  solicitor, 
saying  *'The  company  will  pay  the 
amount  claimed  for  the  purdiase  of 
the  landowner's  interest  in  the  land.** 
The  landowner,  having  fidled  in  the 
action,  filed  a  bill  for  specific  per- 
formance of  the  agreement :  — 
HM,  that  the  letter,  together  with 
the  notice  and  the  claim,  amounted 
to  a  binding  agreement 

Semble,  after  notice  to  treaty  a 
company  may  by  theii-  conduct  waive 
their  right  to  insist  on  the  land- 
owner's proceeding  under  one  of  the 
three  modes  pointed  out  by  the 
Lands  Clauses  Consolidation  Act 

Whether  this  Court  will  decree 
specific  performance  of  a  contract 
arising  under  the  Act  from  a  default 
to  summon  a  jury  within  the  time 
fixed  by  the  68th  section — Quasre, 
Inge  v.  The  Birmingham,  Wolver- 
hampton,  and  Stowr  Valley  Railway 
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VESTING  ORDER. 

Vesting  order  and  declaration  to 
uses  to  bar  dower,  made  on  the  ap- 
plication of  a  purchaser.  Davey  v. 
Miller,  App.  xix 

WILL. 

DistrUmtion  {Period  of), 

1.  A  testator  gave  his  residuary 
personal  estate  to  trustees,  upon 
trust,  to  pay  the  dividends  to  J.  B., 
A.  L.,  and  J.  L.,  for  their  lives  and 
the  life  of  the  survivor  of  them ;  and, 
on  the  decease  of  the  survivor,  "  in 
trust  to  divide  the  fund  among  the 
children  of  J.  L.,  and  in  de&ult  of 


J 


y 


-^ 


^ 


646 


WILL. 


\  ftuoh  children  for  all  and  every  my 
next  of  kin  who  ahaU  be  in  equal  de- 
gree, and  ihoee  who  legally  repre- 
sent them  according  to  &e  statute.** 
At  the  testator's  death,  A.  L.  was 
his  sole  next  of  kin  : — JffM,  that  she 
was  entitled  to  the  fund.  In  re 
Ikmid  Ba/rbeTf  ^       118 

Revooatio7i, 

2.  A  testator  bequeathed  one 
moiety  of  his  personal  estate  to  pay 
certain  legacies,  and  then  to  pay  the 
residue  of  such  moiety  to  J.  J.,  and 
in  the  event  of  the  death  of  J.  J. 
living  H.,  then  over;  provided  if 
J.  J.  left  a  widow,  to  pay  to  her 
200^.,  part  of  the  monies  so  given  to 
J.  J,  By  a  codicil,  the  testator  re- 
voked the  gift  of  the  moiety  to  J.  J.  : 
^Helcl,  that  the  200^.  legacy  to  his 
widow  was  revoked  hj  the  revocation 
of  the  gift  of  the  monies  out  of  which 
it  was  to  be  paid.     Orice  v.  Furmdl, 
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3.  A  testatrix  gave  a  sum  of  stock 
in  trust  for  "S.  D.,  for  life,  and, 
after  her  decease,  in  trust  for —  D., 
daughter  of  the  said  S.  D.**  At  the 
date  of  the  wiD,  S.  D.,  had  one,  but 

•  at  the  death  of  the  testatrix,  three 
daughtera  On  evidence,  shewing 
that  the  eldest  daughter  of  S.  D.  was 
alone  known  to  the  testatrix,  who 
was  not  aware  of  the  existence  of  the 
other  daughters,  the  Court  declared 
her  entitled.  FhiUipe  v.  Barker,  583 

4.  A  testator  gave  his  freeholds 
and  copyholds  upon  trust  for  his  son, 
a  lunatic,  absolutely;  and,  in  case 
he  should  not  recover,  upon  trust  for 
sale,  the  proceeds  to  be  held  upon 
trusts  to  pay  certain  legacies  without 
any  gift  of  the  residue. 

By  an  unattested  codicil  he  gave 


other  legacies  in  a  like  event,  and 
made  three  persons  his  residuary 
l^^tees  : — ffeldy  that^  although  the 
unattested  codicil  did  not  affect  the 
freeholds,  the  legacies  thereby  given 
were  a  charge  on  the  copyholds; 
and  that  the  residuary  l^^atees  there- 
in named  were  also  entitled  to  the 
proceeds  of  the  sale  of  the  copyholds. 
A  testator  directed  trustees,  out  of 
the  income  of  his  estate,  to  pay  a 
fixed  annual  sum  to  his  son,  a  lu- 
natic, and  to  accumulate  the  surplus 
until  his  death  or  recovery,  with  a 
trust,  in  case  his  son  should  recover, 
to  pay  the  accumulations  to  the  son, 
and  he  appointed  residuaiy  l^atees : 
— Held,  that  the  direction  to  accu- 
mulate beyond  twenty-one  years  was 
void  under  the  Thellusson  Act,  and 
the  gift  beingof  the  whole  of  the  tes- 
tator's effects,  it  was  not  (though  for 
the  benefit  of  a  son)  within  the  2nd 
section  of  that  Act;  and  that  the 
accumulations  in  excess  vested  in  the 
heir  of  the  testator  as  personal 
estate. 

A  testator,  by  a  codicil,  gave  to 
M*  200^,  and  named  him  joint  exe- 
cutor with  the  executors  in  the  will ; 
and  in  case  the  testator*s  son  should 
die  lunatic,  then  he  gave  200L  to 
the  said  M.  : — Held,  tluit  the  latter 
gift  was  not  annexed  to  the  office, 
and  that  M.  took,  though  he  did  not 
prove  the  wilL     Wildes  v.  Davies, 
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